This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


THE  LAW 


OF- 


DEBTOR  AND  CREDITOR, 


IN   THZ 


UNITED  STATES  AND  CANADA, 


ADAPTED  TO  THE  WANTS  OF  MERCHANTS  AND  LAWYERS. 


BY 


JAMES  P.  HQJ.COMBE, 


AUTBOB  or  A  **  DIfiBST  OF  THB  SBCISIOITS  OF  SEE  SUFREKB  COURT  OF  TBE  UHITBD  ITATBS/' 
EDITOB  OF  "  SIOTR'S  KBBCA4tn.B  LAW,"  **  LEADING  OASES 

rroir  oommebcial  law,"  etc. 


•        »    *    •  »  \      •         »     ^     a  t.    *      J    i    u      ^   •  » 


NEW-YORK : 
D.  APPLETON  &  COMPANY,  200  BROADWAY. 

PHILADELPfflA : 
GEO.  S.  APPLETON,  148  CHESNUT-STREET. 

MDOOCZLVm. 


Emtsrsd,  according  to  Act  of  Congreai,  in  the  year  1848, 

Bt  D.  Apfleton  &  CoiirAinr, 

In  the  Clerk's  Office  of  the  District  Court  for  the  Soathem  District  of  New-Toik. 


PREFACE. 


This  volume  has  been  prepared  with  the  hope  of  supplying  a 
general  and  acknowledged  want,  not  only  of  the  professional,  but 
of  the  business  men  of  our  country.  Its  object  is  to  present  in 
a  popular  but  faithful  form,  the  most  important  principles  of  law, 
regulating  the  mercantile  relation  of  debtor  and  creditor,  in  the 
States  of  the  American  Union,  and  in  the  British  Provinces 
of  Canada.  The  intimate  commercial  relations  subsisting  be- 
tween the  people  of  these  various  regions,  and  the  great  diversity 
of  their  local  jurisprudence,  render  the  information  which  it 
embodies  matter  of  daily  interest  and  value  to  our  merchants 
and  lawyers.  Next  in  importance  to  a  uniform  system  of  mer- 
cantile law,  is  the  diffusion  of  a  knowledge  of  its  points  of  con- 
flict. 

'  In  the  arrangement  of  the  work,  the  leading  distinction 
between  rights  and  remedies,  more  or  less  prominently  marked, 
has  been  every  where  preserved.  A  separate  chapter  is  devoted 
to  the  law  of  each  State,  those  provisions  being  discussed 
which  seemed  to  possess  the  greatest  practical  value.  The 
dignity  of  the  several  species  of  instruments,  the  rights  of  their 
respective  holders,  having  received  the  same  bona  fide  and  for  a 
valuable  consideration,  the  order  in  which  they  are  to  be  paid  out 
of  the  assets  of  a  decedent's  estate,  the  period  within  which  suits 
may  be  instituted  upon  each,  the  cases  within  which  a  wilting  is 
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essential  to  the  creation  of  a  debt,  or  the  efficacy  of  an  acknow- 
ledgment, the  rights  secured  to  married  women  in  the  property 
of  their  husbands,  and  the  exemption  of  her  estate  from  liability 
for  his  debts,  the  statutes  regulating  the  rights  and  liabilities  of 
partners,  agents,  and  corporators,  the  rates  of  interest  and  the 
damages  upon  protested  bills  of  exchange,  are  considered  in  the 
first  part  of  each  chapter.  The  remedies  to  recover  debts,  em* 
bracing  the  modes  of  obtaining  and  enforcing  judgments,  the 
cases  in  which  a  debtor  may  be  arrested,  upon  either  mesne  or 
final  process,  or  in  which  his  estate  may  be  attached,  and  the 
proceedings  thereon,  the  lien  of  judgments,  the  various. species 
of  execution,  and  the  property  liable  to  be  taken  upon  each,  the 
remedies  against  sheriffs  and  attorneys  for  failing  to  pay  over 
money  when  collected,  the  organization  of  courts,  the  laws  con- 
cerning the  administration  of  the  estates  of  insolvent  and 
deceased  persons,  occupy  the  remaining  portion.  The  compiler 
has  drawn  his  materials  from  the  statutes  and  reports  of  the 
several  States,  and  from  information  furnished  to  him  by  gentle- 
men residing  in  different  sections  of  the  country.  He  would  take 
this  opportunity  of  expressing  his  acknowledgments  to  Mr.  New- 
ton Edwards  of  Boston,  for  most  of  the  matter  relating  to  the 
New  England  States,  to  Mr.  George  Benagh  of  Lynchburg,  Vir- 
ginia, Mr.  Richard  W.  Walker  of  Florence,  Alabama,  and  Mr. 
Thomas  B.  Holcombe  of  Madison,  Indiana,  for  contributions  on 
the  laws  of  their  respective  States. 

The  extent  of  the  field  embraced,  and  the  absence  of  any 
complete  collection  of  the  statute  law  of  the  States,  render  some 
inaccuracies  unavoidable.  The  compiler  hopes  and  believes,  that 
they  will  be  found  to  be  few  and  unimportant. 

JAMES  P.  HOLOOMBE. 

CnicxnrATi,  Aug.  lot,  1848. 
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1.  C hoses  in  Action. 

The  coimnon  law  has  not  been  altered  in  Maine  as  to  the  assign- 
ability of  choses  in  action ;  and  except  in  cases  governed  by  the 
mercantile  law,  the  assignee  cannot  bring  an  action  upon  them 
in  his  own  name. 

A  scrawl  does  not  have  the  force  of  a  seal ;  but  where  there 
is  only  one  seal  and  several  signatures,  the  recital  in  the  instru- 
ment, "  sealed  with  our  seals,"  is  equivalent  to  an  adoption  of  the 
particular  seal  by  each,  (a) 

(d)  Bank  of  Cninberlaiid  «.  Bagbee,  1  App.  37. 
2 


IS  LAW  OF  DEBTOR  AND  CREDITOR. 

• t—m 

•  •   •    • 

Damage*  ajK>ir  Bills  of  Exchange. 

-^,^^\ : 

No  recovery  can;Jbe.4ifld  upon  any  promissory  note  executed 
since  Augu^  lOtlvJ^b/  which  is  payable  on  demand  at  a  place 
certain,  or  on  d^tnand  at  a  place  certain  after  the  expiration  of  a 
specified  tipo^^jlnless  the  plaintiff  shall  prove  that  such  demand 
was  made\at\the  place  of  payment  prior  to  the  commencement 
of  tha  siut  (a) 

..*•/•  2.  Damages  upon  Bills  of  Exchange, 

•  •  * 

Where  a  bill  of  exchange,  drawn  or  indorsed  within  the  state, 
and  payable  in  some  other  of  the  United  States,  is  protested  for 
non-acceptance  or  non-payment,  the  holder  may  recover  against 
the  acceptor,  drawer,  or  indorser,  not  only  the  contents  of  the 
bill  and  interest,  but  in  addition  thereto,  damages  at  the  rate  of 
three  per  cent,  on  the  amount  of  the  bill,  if  it  be  payable  ii^ 
either  of  the  states  of  New  Hampshire,  Massachusetts,  Vermont, 
Connecticut,  Rhode  Island,  or  New- York  ;  at  the  rate  of  six  per 
cent,  if  it  be  payable  in  New-Jersey,  Pennsylvania,  Deliaware, 
Maryland,  Virginia,  South  Carolina,  Georgia,  or  the  District  of 
Columbia ;  and  at  the  rate  of  nine  per  cent,  if  it  be  payable  in  any 
other  state,  (ft) 

Upon  a  bill  of  exchange  drawn,  accepted,  or  indorsed  within 
the  state  for  one  hundred  dollars  or  more,  and  payable  within  the 
suite  at  a  place  seventy-five  miles  distant  from  the  place  where 
drawn,  the  rate  of  damages  over  and  above  the  contents  of  the 
bill  and  interest  is  one  per  cent,  on  the  principal  amount. 

There  is  no  statute  regulating  the  damages  upon  protested 
foreign  bills  of  exchange,  but  in  Griflith's  Law  Register,  vol.  iv. 
1007,  it  is  intimated  that  the  decisions  of  Massachusetts  would  be 
recognized  by  the  courts  of  Maine.  These  decisions  were 
founded  upon  what  Chief  Justice  Parsons,  in  the  case  of  Chrim- 
shaw  V.  Befider  et  als,  6  Mass.  157,  declared  to  be  the  immemorial 
usage  of  the  state.  "  That  usage  is  to  allow  the  holder  of  the  bill 
the  money  for  which  it  was  drawn,  reduced  to  our  currency  at* 
par,  and  also  the  charges  of  protest,  with  American  interest  on 
those  sums  from  the  time  when  the  bill  should  have  been  paid ; 
and  the  further  sum  of  one-tenth  of  the  money  for  which  the  bill 

(a)  Acts  of  1846, 903.  (i)  R.  S.  510, 
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was  drawn,  with  interest  upon  it  from  the  time  that  payment  of 
the  dishonored  bill  was  demanded  of  the  drawer.  But  nothing 
has  been  allowed  for  re-exchange,  whether  it  is  below  or  at  par. 
The  usage  governs  also  in  actions  against  indorsers  and  acceptors 
of  foreign  bills.*'  . 

Protest — The  protest  of  any  foreign  or  inland  bill  of  exchange, 
or  promissory  note,  or  order,  duly  certified  by  a  notary  public, 
under  his  hand  and  official  seal,  shall  be  legal  evidence  of  the 
facts  stated  in  such  protest,  and  also  as  to  the  notice  given  to  the 
drawer  or  indorsers,  in  any  colirt  of  law.  (a) 


3.  Interest 

Six  per  cent,  is  the  legal  rate  of  interest.  The  excess  above  that 
rate  cannot  be  recovered  in  an  action  upon  any  contract ;  and  if 
it  has  been  paid,  may  be  recovered  back  by  the  borrower  or  his 
personal  representatives,  on  instituting  an  action  therefor  within 
twelve  months  next  after  the  payment.  The  statute  does  not 
embrace  maritime  contracts,  such  as  bottomry,  insurance,  or  the 
course  of  exchange.  The  latter  provision  does  not  apply  to  bills 
of  exchange  or  promissory  notes,  payable  to  order  or  bearer, 
which  have  passed  intp  the  hands  of  an  innocent  indorsee  for  a* 
valuable  consideration,  (b) 

On  all  executions  issued  on  judgments  in  civil  actions  or  ac- 
knowledgments of  debt,  lawful  interest  shall  be  collected  by  the 
officer  serving  the  execution,  from  the  time  judgment  was  ren- 
dered or  the  debt  became  payable,  (c) 

It  is  said  in  Grifiith's  Law  Register,  1006,  that  interest  is  not 
recoverable  on  book  debts,  except  where  a  demand  is  proved,  or 
upon  the  expiration  of  a  credit  which  was  given  for  a  specified 
time. 

4.  Frauds, 

The  English  Statute  of  Frauds  is  substantially  re-enacted,  but 
it  is  provided  that  the  consideration  of  any  such  promise,  contract, 
or  agreement,  need  not  be  set  forth  or  expressed  in  the  writing 

(fl)  R.  8.  264.  ^      (jb)  lb.  317.  (c)  lb.  509. 
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Eflfeqt  of  Marriage  upon  Rights  of  Property.—PrincipalB,  Factors,  and  Agents. 

■^  - 

signed  by  the  party  to  be  charged  therewith,  tut  may  be  proved 
by  any  other  legal  evidence,  (a) 

No  action  can  be  maintained  to  charge  a  party  by  reason  of 
any  representation  or  assurance  concerning  the  character,  credit, 
ability  or  dealings  of  any  other  person,  unless  such  representation 
is  in  writing,  (b) 

No  contract  for  the  sale  of  any  goods  for  the  price  of  thirty 
dollars  or  more,  shall  be  allowed  to  be  good,  unless  the  purchaser 
shall  accept  part  of  the  goods  so  sold  and  actually  receive  the 
same,  or  give  something  in  earnest  to  bind  the  bargain,  or  in  part 
payment,  or  some  note  of  m'emorandum  of  the  bargain  in  wri- 
ting, (c) 

6.  Effect  of  Marriage  upon  Rights  of  Property.  • 

Any  married  woman  may  become  seized  or  possessed  of  any 
property,  real  or  personal,  by  bequest,  gift,  demise,  purchase,  or 
distribution,  in  her  own  name,  and  as  of  her  own  property,  exempt 
from  liability  for  the  debts  or  contracts  of  her  husband :  provided 
that  such  property,  if  acquired  after  marriage  by  conveyance  from 
the  husband  without  adequate  consideration,  or  by  purchase  with 
his  moneys  or  property,  shall  be  liable  for  the  payment  of  his  prior 
*  contracted  debts,  (d) 


6.  Principals,  Factors,  and  Agents. 

Every  person  in  whose  name  any  merchandise  shall  be  ship- 
ped, shall  be  deemed  the  true  owner  thereof,  so  far  as  to  entitle 
the  consignee  of  such  Tnerch,andise  to  a  lien  thereon,  for  any  mo- 
neys advanced  or  negotiable  security  given  by  such  consignee  to 
and  for  the  use  of  the  person  in  whose  name  such  shipment  shall 
have  been  made,  and  for  any  money  or  negotiable  security  re- 
ceived by  the  person  in  whose  name  the  shipment  shall  have  been 
made,  to  and  for  the  use  of  any  such  consignee. 

Every  factor  or  agent  intrusted  with  the  possession  of  any 

bill  of  lading,  custom-house  permit,  or  warehouse  keeper's  receipt 

for  the  delivery  of  any^  such  merchandise ;  and  every  factor  or 

agent  not  having  the  documentary  evidence  of  title,  who  shall  be 

(a)  R.  S.591.         (6)  lb.         (e)  lb.        (<Q  Acts  of  1847, 23.    Acts  of  1844. 
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intrusted  with  the  possession  of  any  merchandise  for  the  purpose 
of  sale,  or  as  a  security  for  any  advances  to  be  made  or  obtained 
thereon,  shall  be  deemed  to  be  the  true  owner  thereof,  so  far  as 
to  give  validity  to  any  contract  made  by  such  agent  with  any 
other  person,  for  the  sale  or  disposition  of  the  whole  or  any  part 
of  such  merchandise,  for  any  money  advanced,  or  negotiable  instru- 
ment or  other  obligation  in  writing,  given  by  such  person  upon 
the  faith  thereof.  Where,  however,  any  person  accepts  such 
merchandise  in  deposit,  from  such  agent,  as  security  for  an  ante- 
cedent debt,  he  shall  not  thereby  acquire  any  other  rights  in  or  to 
such  merchandise  or  document,  than  were  possessed  by  the  agent 
at  the  time  of  the  deposit.  The  true  owner  may  recover  the 
merchandise  deposited  in  repayment  of  any  money  advanced 
upon  the  same,  or  any  balance  arising  from  the  proceeds  of  sale, 
which  may  femain  in  the  hands  of  the  person  with  whom  it  was 
deposited,  after  satisfying  the  amount  justly  due  to  him  by  reason 
of  such  deposit. 

No  common  carrier  or  warehouse  keeper,  however,  is  autho- 
rized to  sell  or  hypothecate  the  merchandise  or  property  commit- 
ted to  him  for  transportation  or  storage,  (a) 

7.  Corporations, 

By  an  act  of  1831,  which  continues  to  be  law,  all  acts  of  in- 
corporation thereafter  granted,  are  made  liable  to  be  amended, 
altered,  or  repealed,  at  the  pleasure  of  the  legislature,  in  the 
same  manner  as  if  an  express  provision  to  that  effect  were  therein 
contained,  unless  there  shall  have  been  inserted  in  such  act  of- 
incorporation  an  express  provision  to  the  contrary. 

Where  the  creditors  of  a  corporation  cannot  find  sufficient 
attachable  property  to  realize  their  debt,  the  individual  property 
of  each  stockholder  may  be  taken  in  execution,  to  the  amount  of 
his  stock,  to  satisfy  th#  sane,  if  contracted  during  the  term  in 
which  he  was  owner  of  the  stock.  This  liability  of  the  stock- 
holder shall  continue  notwithstanding  a  subsequent  transfer  of  the 
stock,  for  the  term  of  one  year  from  the  record  of  such  transfer, 
and  for  six  months  from  the  recovery  of  judgment  against  such 
corporation,  on  a  suit  commenced  within  the  year  aforesaid,  (b) 
(a)  R.  S.  362.  (&)  lb.  338. 
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The  corporators  of  a  manufacturing  corporation  are  relieved 
from  their  individual  liability,  if  the  corporation  contract  no  debts 
which  at  any  time  exc^d  the  amount  of  capital  invested  in  real 
estate,  or  exceed  one  half  of  the  amount  of  capital  paid  in,  and 
remaining  undivided;  provided  the  treasurer  publishes  a  semi- 
annual statement  under  oath,  of  the  amount  of  all  the  assessments 
voted  by  the  company,  and  actually  paid  in,  of  the  nett  amount 
of  the  existing  capital  stock,  of  the  amount  of  all  debts  due  from 
the  company,  of  the  amount  of  capital  stock  invested  in  real 
estate,  buildings,  machinery,  and  other  fixtures,  and  the  last  esti- 
mated value  affixed  to  the  real  estate  of  such  corporation  by  the 
assessors  of  the  town  where  the  same  is  located,  and  the  aggre- 
gate value  fixed  to  all  the  taxable  property  of  suoh  corporation 
by  such  assessors,  (a) 

8.  Limited  Partnerships, 

Limited  partnerships  were  authorized  in  Maine,  by  an  act 
passed  in  1836.  They  may  be  formed  for  the  transaction  of 
mercantile,  mechanical  or  manufacturing  business ;  and  shall  be 
composed  of  one  or  more  persons  who  shall  be  called  general 
partners,  an^  to  whom  the  general  principles  of  the  law  of  part- 
nership shall  apply,  and  one  or  more  persons  called  special  part- 
ners, who  shall  contribute  a  specific  sum  in  cash  to  the  common 
stock,  and  who  shall  not  be  liable  for  the  debts  of  the  concern 
beyond  the  amount  so  advanced.  The  names  of  the  general 
partners  only  are  to  be  used-  in  the  style  of  the  firm  under  which 
the  business  is  conducted,  and  any  special  partner  permitting  his 
name  to  be  used,  or  making  any  contract  respecting  the  concefns 
of  the  partnership,  will  be  treated  as  a  general  partner.  Suits 
respecting  the  business  of  the  partnership  to  be  prosecuted  by  or 
against  the  general  partners.  The  pjrtif  s  forming  this  contract 
must  sign  a  certificate  setting  forth  the  name  under  which  the 
business  is  to  be  conducted,  the  name  and  places  of  residence  of 
each  of  the  general  and  also  special  partners,  the  amount  of  capital 
which  each  of  the  special  partners  has  contributed  to  the  com- 
mon stock,  the  general  nature  of  the  business,  the  time  when  the 

(ff)  Acts  of  1844. 
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partnership  is  to  commence  and  when  it  is  to  terminate.  Thi^ 
certificate  is  to  be  acknowledged  by  all  the  parties  before  a  jus- 
tice of  the  peace,  and  recorded  in  the  registry  of  deeds  of  the 
county  or  district  in  which  the  principal  place  of  the  partner- 
ship business  is  situated,  or  if  there  be  several  such  places  in 
different  counties  or  districts,  then  a  duly  certified  transcript  of 
such  certificate  is  to  be  recorded  in  the  office  of  the  register  of 
deeds  for  every  such  county  or  district.  It  is  also  within  twenty 
days  after  registry  to  be  published  in  a  newspaper  of  the  county 
where  lies  the  principal  place  of  business,  or  if  there  be  no  such 
paper,  then  in  one  printed  in  an  adjoining-county,  or  in  the  news- 
paper published  by  the  printer  to  the  state,  and  continued  for  six 
weeks  successively.  If  such  certificate  be  not  recorded  and  pub- 
lished, both  upon  the  formation  and  the  renewal  of  such  partner- 
ship, or  if  it  contain  any  statements  intentionally  false,  or  which 
might  mislead  third  persons,  the  partnership  is  to  be  deemed  a 
general  one.  The  capital  stock  is  not  to  be  reduced  during  the 
continuance  of  the  partnership,  below  the  sum  mentioned  in  the 
certificate,  by  any  withdrawal  of  a  portion  of  the  same,  or  any 
division  of  interest  or  profits.  If  during  the  existence,  or  at  the 
termination  of  a  partnership,  the  common  property  is  not  suf- 
ficient to  pay  the  debts,  the  special  partners  will  be  severally 
answerable  for  the  same,  to  the  amount  withdrawn  or  received 
by  them,  from  the  partnership,  with  interest  thereon  from  the 
time  of  sudh  withdrawal.  No  general  assignment  in  view  of  in- 
solvency will  be  valid,  unless  it  provides  for  an  equal  distribution 
of  the  partnership  property  among  all  the  creditors  in  proportion 
to  their  claims,  and  unless  ;iotice  of  the  assignment  be  given 
within  fourteen  days  from  its  execution,  in  some  newspaper 
printed  in  the  county  where  the  principal  place  of  business  is 
situated,  or  the  adjoining  county,  or  in  the  newspaper  published 
by  the  printer  to  the  state.  The  assent  of  the  creditors  will  be 
presumed,  unless  expressly,  or  by  some  act  inconsistent  with  as- 
sent, they  dissent  therefirom,  within  sixty  days  after  notice  of  the 
assignment.  The  partnership  can-  only  be  dissolved  during  the 
term  specified  for  its  existence,  by  giving  notice  of  the  dissolution 
in  the  same  manner  as  of  the  formation.  In  all  cases  pot  enume- 
rated, the  members  of  limited  partnerships  are  subject  to  the 
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liabilities,  and  entitled  to  the  immunities  incident  to  general  part- 
nerships, (a) 

9.  StatiUes  of  Limitation. 

All  actions  of  debt  founded  upon  any  contract  or  liability  not 
under  seal,  except  such  as  are  brought  on  some  judgment  or  de- 
cree of  a  court  of  record  within  the  United  States,  or  of  a  justice 
of 'the  peace  within  the  state;  all  actions  upon  a  judgment  ren- 
dered in  any  court  not  being  a  court  of  record,  except  justices 
of  the  peace  within  the  state ;  all  actions  of  assumpsit,  or  upon 
the  case,  founded  on  any  contract  or  liability  express  or  implied, 
must  be  brought  within  six  years  next  after  the  cause  of  action 
has  occurred.  Actions  brought  upon  promissory  notes  signed  in 
the  presence  of  an  attesting  witness,  or  upon  any  bill,  note,  or 
other  evidences  of  debt  issued  by  any  bank,  are  excepted  from 
the  operation  of  the  preceding  limitation,  but  are  embraced  by 
the  general  limitation  of  twenty  years,  which  is  fixed  as  the  term 
within  which  all  personal  actions  or  any  contract  not  otherwise 
specially  limited,  must  be  brought.  In  actions  of  debt  or  assump- 
sit brought  to  recover  the  balance  due  upon  mutual  and  open  ac- 
count current,  the  cause  of  action  shall  be  deemed  to  have  accrued 
al  the  time  of  the  last  item  proved  in  such  account.  Where  a  fraud 
has  been  committed,  which  is  the  ground  of  action,  or  where  the 
cause  of  action  lias  been  fraudulently  concealed  by  a  person  lia- 
ble thereto,  the  person  entitled  may  bring  suit  within  six  years 
from  the  time  of  the  discovery  of  his  rights.  A  new  promise  by 
one  of  two  or  more  joint  contractors  does  not  deprive  the  co-con- 
tractor of  the  benefit  of  the  statute.  To  revive  an  action  in  any 
case  founded  upon  contract,  the  promise  or  acknowledgment 
must  be  in  writing.  No  indorsement  or  memorandum  of  a  par- 
tial payment  upon  any  promissory  note,  bill  of  exchange,  or  other 
writing,  by  or  on  behalf  of  the  party  to  whom  such  payment  was 
made,  shall  have  the  effect  of  repelling  the  operation  of  the  sta- 
tute. Presumption  of  payment  is  made  to  attach  to  all  judgments 
or  decrees  of  any  court  of  record  within  the  United  States,  or 
of  a  justice  of  the  peace  within  the  state,  after  the  expiration  of 
twenty  ye^rs. 

•  (a)  R.  S.  264. 
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The  usual  saving  is  made  of  the  rights  of  infants,  feme  co^ 
verts,  persons  non  compos  mentis,  imprisoned,  or  without  the' 
limits  of  the  United  States.  Where  the  defendant,  at  the  period 
of  the  accruing  of  the  cause  of  action,  is  without  the  state,  or  .'is 
absent  for  any  length  of  time  afterwards,  such  term  is  not  to  be 
estimate  as  a  part  of  the  period  of  limitation,  (a) 

'  •  10.  Assignments  by  Insolvent  Debtors, 

All  assignments  by  insolvent  debtors,  for  the  benefit  of  one  or 
more  creditors,  shall  enure  equally  to  the  benefit  of  all  creditors 
who  upon  notice  may  become  parties  to  such  assignment ;  and 
shall  be  construed  by  law  to  pass  all  property,  real  and  personal, 
whether  specified  in  the  assignment  or  not,  which  is  not  by  law 
exempt  from  attachment.  The  assignor  may  require  a  release 
from  creditors  who  become  parties  to  the  instrument  which  shall 
forever  discharge  him  from  their  claims ;  he  must,  however,  make  • 
an  affidavit  that  he  has  assigned  all  his  estate,  real  and  personal,  for 
their  benefit.  The  assignee  is  required  to  give  noticb,  by  adver- 
tisement for  three  months,  to  en&ble  all  the  creditors  of  the  as- 
signor to  become  parties.  During  this  period,  the  assignee  shall 
not  be  liable  by  reason  of  the  possession  of  such  property,  ^ 
trustee  process  or  attachment.  (6) 

11.  Imprisonment  for  Debt. 

No  debtor  can  be  arrested  on  mesne  process,  in  any  suit 
brought  on  a  contract,  express  or  implied,  or  upon  any  suit 
brought  on  a  judgment  founded  upon  such  contract,  unless  the 
creditor  or  his  agent  makes  oath  before  a  justice  of  the  peace  that 
he  has  reason  to  believe  and  verily  does  believe  that  such  debtor 
is  about  to  depart  or  reside  beyond  the  limits  of  the  state,  and  to 
take  with  him  property  or  means  exeeeding  the  amount  required 
for  his  immediate  support,  and  that  his  demand  exclusive  of  interest 
is  ten  dollars.  If  the  debtoris  arrested  after  notice  to  his  creditor, 
and  makesafull  and  honestdisclosureof  his  property,  thesame  is  held 
as  attached  for  the  benefit^of  the  creditor,  and  the  debtor  may  be 

(a)  R.  S.  616  to  620.  (ft)  Laws  of  Maine,  1844,  lOl. 
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dischiirged  fromimprisonment,  and  no  execution  can  subsequently 
issue  at  any  stage  of  such  suit  against  the  body  of  the  debtor,  (a) 
See  title  Judgment  and  Ezeeution, 

12.  Courts, 

.  fiesides  various  municipal  and  police  courts,  the  jucQcial  power 
of  the  state  is  distributed  between  the  Supreme  Judicial  Court 
and  various  District  Courts.  The  former  is  held  once  a  year  in 
most  of  the  counties  of  the  state,  in  some  of  them  twice.  The  lat- 
ter are  held  three  times  a  year  in  most  of  the  counties,  twice  a 
year  in  the  rest.  The  former  consists  of  a  chief  justice  and  two 
associate  justices,  and  has  a  general  civil  jurisdiction  at  law  and 
in  equity,  original  and  concurrent  with  the  District  Courts,  where 
the  debt  or  damage  exceeds  the  sum  of  two  hundred  dollars.  The 
District  Courts,  besides  their  concurrent  jurisdiction  with  the  Su- 
preme Court,  have  exclusive  jurisdiction  where  the  debt  or  damaged 
demanded  does  not  exceed  two  hundred  dollars.  (6) 

Remedy  against  Sheriffs, — Any  sheriff  or  his  deputy  unrea- 
sonably refusing  to  pay  over  to  the  person  entitled,  money  received 
by  him  upon  execution,  shall  forfeit  to  such  person  five  times  the 
iiwful  interest  of  the  money,  so  long  as  he  shall  unreasonably  de- 
tain it.  (c) 

13.  Judgment  and  Execution. 

The  judgment  creates  no  lien  of  itself  upon  the  lands  of  the 
debtor.  They  are  not  bound  until  execution  has  been  issued ; 
but  may  be  attached  in  the  first  instance  on  mesne  process.' 

AH  the  real  estate  of  a  debtor,  whether  in  possession  or  rever- 
sion, or  whether  fraudulently  conveyed,  all  rights  of  entry  into 
land,  all  statutory  rights  to  land  derived  from  possession  or  im- 
provement, and  all  equities  of  redemption,  may  be  taken  in  exe- 
cution for  his  debts,  (d)  Mere  rights  of  action  may*be  sold  by  the 
officer  under  the  execution.  Where  possession  may  be  taken  and 
delivered  of  the  estate,  the  officer  after  having  it  appraised  and  set 
forth  by  metes  and  bounds,  may  deliver  possession  to  the  creditor 

(a)  R.  S.  634.         (6)  lb.  394  and  sob.         (c)  lb.  765.    ^    (d)  n>'.  382  to  39 J. 
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or  his  attorney,  and  upon  a  return  of  the  execution  to  the  office 
whence  it  was  issued,  setting  forth  his  proceedings,  and  a  recorda- 
tion  of  the  same  in  the  registry  of  deeds  for  the  county,  the  credi- 
tor will  be  invested  with  the  title  of  the  debtor :  saving  to  the  wife 
her  right  of  dower.  The  debtor  may  redeem  the  land  within  one 
year  after  the  levy,  by  paying  or  tendering  to  the  creditor  the  sum 
at  which  they  were  appraised  and  interest  from  the  time  of  the 
levy,  and  ^1  reasonable  expenses  and  repairs,  after  deducting  the 
rents  and  profits  received  by  the  creditor,  or  which  he  might  have 
received,  (a) 

If  the  debtor  does  not  redeem,  and  the  judgment  iis  reversed 
cm  writ  of  error,  the  title  to  the  land  taken  in  satisfaction  is  lost ; 
but,  if  reversed  on  review  or  new  trial,  it  is  not  affected.  (6) 

The  real  estate  of  a  decedent  may  be  taken  in  execution,  and 
appi^ised  and  set  off,  or  sold,  and  redeemed  upon  any  judgment 
against  the  executor  or  administrator  for  the  proper  debt  of  the 
deceased,  (c)  • 

All  the  chattels  real  and  personal  of  a  debtor,  except  such  as  are 
specially  exempted,  current  gold  and  silver  coin,  bank  notes,  and 
other  evidences  of  debt  issued  by  any  moneyed  corporation,  and 
circulated  as  money  ;  any  share  of  the  stock  of  an  incorporated 
company,  and  the  equity  of  a  mortgagor  of  personal  property  to  re- 
deem, may  be  sold  on  exeeution.  (d) 

Where  the  debt  remaining  due  amounts  to  ten  dollars  or  up- 
wards, exclusive  of  costs,  and  no  express  provision  has  been  made 
to  the  contrary,  execution  may  run  against  the  body  of  the  judg- 
ment debtor;  and  he  may  be  arrested  and  imprisoned  for  the 
purpose  of  obtaining  a  discovery  of  his  property  wherewith  to 
satisfy  the  same.  The  debtor  may  be  released  upon  taking  an 
insolvent  oath,  if  two  justices,  before  whom  he  may  be  examined, 
after  notice  to  his  creditor^  and  an  opportunity  allowed  to  him  of 
interrogating  the  debtor,  and  offering  any  pertinent  evidence, 
shall  be  satisfied  that  he  has  made  a  true  disclosure  of  his  condi- 
tion. Any  property  disclosed,  notes,  accounts,  bonds,  or  other 
contracts,  may  be  appraised  and  set  off  to  the  creditor.  The 
effect  of  the  discharge  will  be  to  relieve  the  body  of  the  debtor 

(a)  R.  S.  382  to  391.  (b)  -Griffith's  Law  Register  990,  vol.  4. 

(e)  R.  S.  382  to  391.  Jid)  R.  S.  515. 
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from  any  execution  on  the  judgment,  but  in  no  other  way  to 
impair  the  creditor's  rights,  (a) 

14.  Attachments,  Foreign  and  Judicial. 

Where  the  goods  of  a  non-resident,  having  no  agent  within 
the  state,  have  been  atteushed  before  a  justice  of  the  peace,  judg- 
ment may  be  rendered  against  the  debtor,  as  in  ordinary  cases, 
upon  compliance  with  such  order  respecting  notice,  as  the  justice 
may  make,  (b) 

On  all  writs  returnable  before  a  justice  of  peace,  or  municipal 
court,  and  on  executions  issued  by  such  justices  or  courts,  per- 
sonal property  may  be  attached  in  any  county  of  the  state,  (c) 

All  civil  actions  may  be  commenced  by  attaching  the  goods 
and  estate  of  the  defendant.  Every  species  of  property  liable  to 
be  taken  in  execution  for  debt,  may  be  attached,  and  will  be 
affected  by  a  lien  in  favor  of  the  attaching  creditor,  for  a  period 
of  thirty  days  after  final  judgment  in  the  case,  (d) 

Any  action  founded  in  contract,  may  be  commenced  by  a 
trustee  process  or  foreign  attachment,  which,  from  the  time  of 
serving  the  writ  on  the  trustee,  shall  bind  all  the  goods,  effects,  or 
credits  of  the  principal  defendant  under  his  control,  to  answer  the 
final  judgment  in  the  action.  As  many  persons  may  be  sum- 
moned as  trustees,  including  corporations,  as  the  plaintiff  may 
think  necessary,  at  any  time  before  process  has  been  served  on 
the  principal.  A  non-resident,  the  defendant  in  any  suit,  may 
be  charged  as  trustee,  to  an  executor  or  administrator  in  refer- 
ence to  a  debtor  legacy. 

Judgment  may  be  rendered  against  the  trustee,  his  own  rights 
and  those  of  third  persons  being  protected,  for  any  goods,  effects, 
and  credits  of  the  principal  in  his  hands,  which  judgment  shall 
discharge  him  from  aH  demands  of  the  principal  defendant. 

Where  the  principal  defendant  is  a  non-resident,  the  court 
may  make  such  order  as  to  notice,  as  the  justice  of  the  case  may 
require. 

Creditors  who  have  taken  the  body  of  their  debtor  in  execu- 
tion, and  afterwards  discover  goods  or  credits  of  the  defendant, 

(a)  R.  S.  633.    (b)  Act  of  1844, 81.    (c)  Act  of  1842, 7.   (d)  R.  S.  484. 
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not  attachable  by  ordinary  process  of  law,  may  have  the  benefit 
of  the  trustee  process,  (a) 

Attachment  of  Boats, — Boats  and  vessels  employed  in  trans- 
porting goods  upon  any  river,  bay,  or  stream  in  the  state,  are 
rendered  liable  for  any  loss  or  damage  to  such  goods,  wares,  or 
merchandise,  whether  in  the  employment  of  the  owner  or  not. 
The  attachment  against  the  boats,  however,  n^ust  be  issuid 
within  sixty  days  after  the  injury  occurred,  and  not  afterward? ; 
and  it  will  overreach  any  transfer,  sale,  mortgage,  or  other  lien 
upon  the  property  executed  after  the  loss  occurred,  and  be  prior 
to  the  attachment,  (b) 


15.  Effect  of  Death  upon  the  Rights  of  Creditors.     . 

When  an  estate  appears,  from  the  representation  of  the  ad- 
ministrator, to  be  insolvent,  it  is  the  duty  of  the  judge  of  probate 
to  appoint  two  or  more  persons  as  commissioners  to  receive  and 
examine  all  claims  of  creditors  against  the  estate,  who  shall  ap- 
point convenient  times  and  places  for  that  purpose,  and  give  no- 
tice of  the  same  by  advertisement.  The  period  of  six  months  is 
allowed  for  the  presentation  and  proof  of  such  claims,  to  be  ex- 
tj^nded  at  the  discretion  of  the  judge  for  an  additional  term,  not 
to  exceed  eighteen  months  from  the  date  of  the  commission. 
Any  creditor  whose  claim  is  disallowed  in  whole  or  part  by  the 
commissioners,  may,  by  appeal  from  their  decision,  have  the  same 
determined  at  common  law,  or  submit  the  matter  to  referees,  to 
be  agreed  upon  between  them,  and  appointed  by  a  rule  of  the 
probate  court,  whose  award  shall  be  final.  Thirty  days  after  the 
return  of  the  commissioners,  the  judge  shall  make  a  decree  for  the 
distribution  of  the  effects  among  the  creditors  according  to  the  , 
rules  of  law. 

Every  credftor  of  an  insolvent  estate  who  has  failed  to  present 
his  claim  for  allowance,  is  forever  barred  from  recovering  the 
same,  unless  further  assets  come  to  the  hands  of  the  administra- 
tor after  a  decree  of  distribution. 

Debts  are  to  be  paid  in  the  following  order: — 1.  Expenses  of 

(a)  R.  S.  538  to  538.  (&)  Acts  of  1646^178. 
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funeral  and  administration.  2.  Allowance*from  the  personal  es- 
tate for  benefit  of  widow  and  children,  made  by  probate  judge 
and  proportiotied  to  the  condition  of  the  deceased  and  the  state 
of  his  family.  3.  Expenses  of  last  sickness.  4.  Debts  entitled 
to  jpreference  under  the  laws  of  the  United  States.  5.  Public 
taxes  and  moneys  due  the  state.  6.  All  other  debts. 
Both  real  and  personal  property  constitute  assets. 
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1.  AflSURANCES  OR  EVIDENCES  OF  DEBT. 

2.  DAMAGES  ON  PROTESTED  BILLS  OF  EXCHANGE.- 
X    THE  LAW  OF  USURY. 

4.  FRAUDS. 

5.  LIBHTED  PARTNERSHIPS  AND    UABIUTT  OF  CORPORATE   INSTITU- 

TIONS, 
ft.    LAWS  OF  INSOLVENCY. 

7.    EFFECT  OF  MARRIAGE  ON  THE  TITLE  TO  THE  WIFE'S  PROPERTY, 
a    LIMITATION  OF  PERSONAL  ACTIONS  AND  SAVING  CLAUSES. 
9.    EFFECT  OF  DEATH  ON  THE  RIGHTS  OF  CREDITORS. 

10.  MODE  OF  COLLECTING  DEBTS. 

11.  COURTS. 

1.  Assurances  or  Evidences  of  DehL 

Grace  on  Promissory  Notes,  4^. — Days  of  grace  are  allowed 
on  all  bills  of  exchange,  negotiable  promissory  notes,  orders,  or 
drafts,  excepting  those  payable  on  demand,  unless  the  instrument 
shows  the  intention  of  the  parties  to  have  been  otherwise,  {a) 

Actions  on  Promissory  Notes  secured  hy  Mortgage, — ^See  title 
"  Limitation  of  Personal  Actions." 


2.  Damages  on  Protested  Bills  of  Exchange, 
There  is  no  provision  on  the  subject  of  this  title. 

3.  The  Law  of  Usury, 

What  rate  of  interest  will  he  usurious, — In  the  rendition  of 
judgments,  and  in  all  business  transactions;  where  interest  is  se- 
cured or  paid,  it  will  be  computed  at  the  rate  of  six  dollars  on  a 

(a)  R.  S.  180.     • 
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Frauds. 


hundred,  for  one  year,  unless  a  lower  rate  is  expressly  stipulated ; 
and  every  person  directly  or  indirectly  receiving  interest  on  any 
contract  at  a  higher  rate,  will  forfeit,  for  each  offence,  three  times 
the  sum  so  received,  (a) 

Evidence  and  penalty. — When  any  person,  for  the  recovery 
of  debt  or  damages,  is  sued  upon  any  instrument,  and  more  than 
legal  interest  has  been  paid  or  secured  upon  the  money  sued  for, 
or  is  secured  by  such  instrument,  if  the  debtor  (the  creditor  being 
living)  come  into  court  and  offer  to  make  oath,  and  if  required 
by  the  court,  actually  swear,  that  there  has  been  taken  or  secured 
upon  the  money  sued  for,  or  that  there  has  been  or  is  secured 
by  the  instrument  sued,  illegal  interest,  the  court,  in  rendering 
judgment,  will  deduct  from  the  sum  lawfully  due  three  times  the 
amount  so  taken  or  secured,  unless  the  creditor  will  swear  that 
he  has  not,  directly  or  indirectly,  willingly  taken  or  secured  on 
the  money  sued  for,  or  secured  by  the  instrument  sued,  any  in- 
terest above  the  rate  aforesaid. 

What  is  not  usury, — Nothing  herein  contained  extends  to  the 
letting  of  cattle  or  other  usages  of  like  nature  among  farmers,  or 
to  maritime  contracts,  as  bottomry,  insurance^  or  course  of  ex- 
change, as  heretofore  used. 


4.  Frauds. 

Statute  of  frauds. — No  action  can  be  maintained  on  any  con- 
tract for  the  sale  of  lands,  unless  the  agreement  on  which  such 
action  is  brought,  or  some  memorandum  thereof,  is  in  writing, 
and  signed  by  the  parties  to  be  charged,  or  some  person  author- 
ized by  them,  (b) 

No  action  may  be  brought  to  charge  any  executor  or  admin- 
istrator on  any  special  promise  to  answer  damages  out  of  his  own 
estate ;  to  charge  any  person  upon  any  special  promise  to  answer 
for  the  debt,  default,  or  miscarriage  of  another  person ;  or  to 
charge  any  person  on  any  agreement  that  is  not  to  bge  performed 
within  one  year  from  the  time  of  making  it ;  unless  such  promise 
or  agreement,  or  some  memorandum  or  note  thereof,  is  in  writing, 

(«)  S.  S.  191.  (h)  lb.  180. 
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and  signed  by  the  party  to  be  charged  therewith,  or  by  some 
person  authorized  by  him. 

No  contract  for  the  sale  of  goods,  wares,  or  merchandise,  for 
the  price  of  thirty-three  dollars  or  upwards,  will  be  valid  unless 
the  buyer  accept  and  receive  part  of  the  property  so  sold,  or  give 
something  in  earnest  to  bind  the  bargain,  or  in  part  -payment,'  or 
unless  some  note  or  memorandum  thereof  be  made  and  signed 
by  the  parties,  or  some  person  duly  authorized  by  them. 

Provisions  as  to  personal  mortgages. — Possession  of  the 
mortgaged  property  must  be  delivered  to  and  retained  by  the 
mortgagee,  or  the  mortgage  must  be  recorded  by  the  clerk  of  the 
town  in  which. the  mortgagor  resides,  when  the  mortgage  is 
made,  (a) 

The  mortgagor  and  mortgagee  must  make  and  subscribe  an 
affidavit,  (to  be  appended  to  and  recorded  with  the  mortgage)  in 
substance  as  follows :  "  We  severally  swear  that  the  foregoing 
mortgage  i^  made  for  the  purpose  of  securing  the  debt  specified 
in  the  condition  thereof,  and  for  no  other  purpose  whatever,  and 
that  the  said  debt  was  not  created  for  the  purpose  of  enabling  the 
mortgagor  to  execute  said  mortgage,  bat  is  a  just  debt  honestly 
due  and  owing  from  the  mortgagor  to  the  mortgagee." 

No  mortgagor  may  execute  a  second  or  subsequent  mortgage 
of  property  subject  to*  a  previous  mortgage,  without  setting  forth 
in  the  subsequent  mortgage  the  existence  of  the  previous  one. 

None  of  these  provisions  afiect  any  transfer  of  property  under 
bottomry  or  respondentia  bonds,  or  of  any  ships  or  goods  at  sea 
or  abroad,  if  the  mortgagee  take  possession  thereof  as  soon  as 
may  be  after  their  arrival  in  this  state. 

PenaUy  for  fraudulent  conveyances^  4^.— Any  person  fraud- 
ulently mortgaging,  pledging,  selling,  alienating  or  conveying  any 
of  his  real  or  personal  estate  amounting  in  value  to  one  hundred 
dollars,  or  fraudulently  concealing  his  personal  estate  of  that  value 
to  prevent  its  attachment  on  mesne  process  or  execution,  may  be 
punished  by  imprisonment  not  less  than  thirty  davs  or  more  than 
a  year,  or  by  fine  not  exceeding  double  the  value,  of  such  estate, 
or  in  both  these  ways,  (b) 

(«)  R.  S.  139.  (()  lb.  315. 
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5.  Limited  Partnerships,  and  Liability  of  Corporate  Institutions, 

For  what  purposes  limited  partnerships  may  be  formed,  and 
what  constitutes  general  and  special  partners — Limited  partner- 
ships for  the  transaction  of  mercantile,  mechanical,  or  manufac- 
turing business  within  this  state  (nothing  herein  contained 
authorizing  such  partnerships  for  the  purpose  of  banking  or 
insurance),  may  consist  of  one  or  more  persons,  to  be  called 
general  partners,  and  to  be  jointly  and  severally  responsible,  as 
general  partners  now  are  by  law,  and  of  one  or  more  persons, 
who  will  contribute  to  the  common  stock  a  specific  sum  in  cash 
^  capital,  who  will  be  called  special  partners,  and  will  not  be 
personally  liable  for  any  partnership  debts,  except  as  hereafter 
provided,  (a) 

Certificate  to  be  signed,  recorded,  published,  4^. — The  parties 
forming  such  partnerships  must  make  and  severally  sign  a  certifi- 
cate, containing  the  name  or  firm  under  which  the  partnership  is 
to  be  conducted,  the  names  and  respective  places  of  residence 
of  all  the  general  and  special  partners^  distinguishing  who  are 
general  and  who  are  special  partners,  the  amount  of  capital  con- 
tributed by  each  special  partner,  the  general  nature  of  the  busi- 
ness to  be  transacted,  and  the  time  when  the  partnership  is  to 
begin  and  end. 

The  partnership  will  not  be  deemed  to  have  been  formed  till 
such  a  certificate  shall  be  acknowledged  by  all  the  partners  before 
a  justice,  and  recorded  in  the  town  clerk  s  office  in  the  town  in 
which  the  principal  place  of  business  of  the  partnership  is 
situated,  in  a  book  to  be  kept  for  that  purpose,  open  to  public 
inspection,  and  if  the  partnership  have  places  of  business  in  dif- 
ferent towns,  said  certificate  must  be  recorded  in  each  of  such 
towns ;  and  if  any  false  statement  shall  be  made  in  any  such 
certificate,  all  the  persons  interested  in  the  partnership  will  be 
liable  as  general  partners. 

The  partneA  must  for  six  successive  weeks  immediately  after 
such  certificate  is  recorded,  publish  a  copy  thereof  in  a  newspaper 
printed  in  the  county  where  their  principal  place  of  business  is 

(a)  R.  8,  75. 
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situated,  and  if  no  such  paper  be  there  printed,  then  in  a  news- 
paper printed  in  an  adjoining  county  in  this  state.  If  such  publi- 
cation be  not  so  made,  the  partnership  will  be  deemed  general. 

On  every  renewal  or  continuation  of  a  limited  partnership 
beyond  the  time  originally  agreed  upon,  a  certificate  thereof  must 
be  made,  acknowledged,  recorded,  and  published,  as  before  pro- 
vided in  case  of  the  formation  of  such  partnerships,  and  every 
partnership  not  renewed  in  conformity  with  these  provisions  will 
be  deemed  a  general  partnership. 

Business  to  be  done  by  and  in  the  name  of  the  general  part' 
ners. — The  business  of  the  partnership  must  be  conducted  under 
a  firm  in  which  the  names  of  the  general  partners  only  shall  be 
inserted,  without  the  addition  of  the  word  company  or  any  other 
general  term ;  and  the  general  partners  only  must  transact  the 
business :  and  if  the  name  of  any  special  partner  be  used  in  such 
firm,  with  his  consent  or  privity,  or  if  he  personally  make  any 
contract  respecting  the  partnership  concerns  with  any  persons 
except  the  general  partners,  he  will  be  deemed  and  treated  as  a- 
general  partner. 

Liability  of  stockholders  and  officers  of  corporations. — All  cor* 
porations  having  for  their  object  a  dividend  of  profits  among  their 
stockholders,  hereafter  incorporated,  or  whose  charters  are  subject 
by  law  to  alteration,  amendment,  or  repeal,  will  be  governed  by 
the  following  provisions,  and  the  stockholders  and  officers  will  be 
personally  liable  for  the  debts  and  civil  liabilities  of  such  corpora- 
tions in  the  following  cases  only :  (a) 

1st.  They  will  be  jointly  and  severally  liable  for  all  debts  and 
contracts  of  such  corporations,  till  all  the  capital  fixed  and  limited 
by  such  corporation  has  been  paid  in,  and  a  certificate  thereof  has 
been  made  and  recorded  by  the  clerk  of  the  town  where  such  cor- 
poration has  its  place  of  business  or  is  situated.  And  no  note  or 
obligation  given  by  any  stockholder,  whether  secured  by  pledge  or 
otherwise,  will  be  considered  as  payment  of  any  part  of  the  capi- 
tal stocL 

2d.  If,  on  the  reduction  of  the  capital  stock  of  any  corporation, 
any  part  thereof  is  withdrawn  and  refunded  to  the  stockholders 
before  the  payment  of  all  debts  of  the  corporation  contracted  pre* 

(a)  UwB  of  1846, 391. 
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viously  to  recording  the  copy  of  a  vote  for  that  purpose  in  the 
office  of  the  clerk  of  the  town  in  which  said  corporation  is  located, 
.  or  has  its  place  of  business,  such  of  the  stockholders  as  vote  for  or 
receive  their  share  of  the  capital  stock  so  withdrawn  or  refunded, 
will  be  jointly  and  severally  liable  for  the  payment  of  said  last  men- 
tioned debts. 

8d.  Every  such  company  will  give  notice  annually,  in  May,  to 
the  governor,  of  the  amount  of  all  the  assessments  voted  by  the 
company  aCnd  actually  paid  in,  the  amount  of  all  debts  due  to  and 
from  such  corporation,  and  the  value  of  all  the  property  and  assets 
of  said  corporation,  so  far  as  the  same  can  be  ascertained,  as  ex- 
isting on  the  first  day  of  said  May,  which  notice  must  be  signed  by 
the  president  and  a  majority  of  the  directors.  If  any  corporation 
fail  to  do  so,  all  the  stockholders  thereof  will  be  jointly  and  sever- 
ally liable  for  all  the  debts  of  the  corporation  then  existing,  and  for 
all  that  shall  be  contracted  before  such  notice  ib*  given. 

4th.  If  the  directors  of  any  such  corporation  declare  and  pay 
any  dividend  when  the  corporation  is  insolvent,  or  any  dividend 
the  payment  of  which  would  render  it  insolvent,  they  will  be  joint- 
ly and  severally  liable  for  all  the  debts  of  the  corporation  then  ex- 
isting, and.  for  all  that  shall  be  thereafter  contracted,  so  long  as 
they  respectively  continue  in  office  ;  provided  that  the  amount  for 
which  they  are  so  liable  will  not  exceed  the  amount  of  said  divi- 
dend, and  that  if  any  director  be  absent  when  such  dividend  is 
made,  or  object  thereto,  and  file  his  objection  in  writing,  with  the 
clerk  of  the  corporation,  who  will  record  the  same,  he  will  be  ex- 
empted from  said  liability. 

5th.  No  loan  of  money  may  be  made  by  any  such  corporation^ 
other  than  banks,  to  stockholders  therein :  and  if  any  such  loan 
shall  be  made  to  a  stockholder,  the  officers  who  make  it  or  assent 
thereto  will  be  jointly  and  severally  liable,  to  the  extent  of  such  loan 
and  interest,  for  all  the  debts  of  the  corporation  contracted  before 
the  payment  of  the  sum  so  loaned. 

6th.  The  whole  amount  of  the  debts  of  any  corporation  afore- 
said other  than  banks  must  aot  exceed  the  amount  of  one-half  the 
stock  actually  paid  in,  and  of  its  other  property  and  assets :  and 
the  whole  amount  of  bills  in  circulation  of  any  banking  corpora- 
tion must  not  at  any  one  time  exceed  the  capital  stock  actually 
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paid  in :  and  in  case  of  any  etcess,  the  directors  under  whose  ad- 
ministration it  happens  will  be  jointly  and  severally  liable  to  the 
extent  of  such  excess,  for  all  the  debts  of  the  corporation  then  ex- 
isting and  for  all  those  contracted  while  they  respectively  continue 
in  office,  and  until  the  debts  and  circulation  of  said  Corporations 
respectively  are  reduced  to  the  amount  herein  prescribed.  Pro- 
vided that  any  director  who  is  absent  at  the  time  of  contracting  a 
debt  contrary  to*  these  provisions,  or  who  objects  thereto,  may  ex- 
empt himself  from  said  liability  by  forthwith  giving  notice  of  the 
fact  to  the  stockholders,  at  a  meeting  called  for  that  purpose. 

7th.  If  any  certificate,  return  or  notice,  made  or  given  in  pur- 
suance of  this  act,  be  false  in  any  material  representation,  all  the 
officers  who  have  signed  the  same,  knowing  it  to  be  false,  will  be 
jointly  and  severally  liable  for  all  the  debts  of  the  corporation  con- 
tracted while  they  were  in  office  or  stockholders  therein. 

The  stockj^olders  of  every  banking  corporation  hereafter  incor- 
porated, or  whose  charter  is  by  law  subject  to  amendment,  altera- 
tion or  repeal,  will  be  severally  liable  in  their  individual  capacity 
for  the  debts  of  the  corporation  in  a  sum  equal  to  the  amount  of 
their  stock  in  Said  corporation,  and  not  otherwise  :  and  no  bank 
may  have  any  other  or  greater  rights,  immunities  or  privileges  in 
relation  to  the  amount  of  bills  or  notes  they  may  issue  or  have  in 
circulation,  or  to  any  matter  or  thing,  than  are  enjoyed  by  other 
corporations  of  like  nature. 

Modes  of  proceeding  against  corporations,  officers,  4^. — Pro- 
per actions  of  debt  and  assumpsit  for  the  collection  of  such  debts 
or  liabilities  may  be  prosecuted  against  one  or  more  of  said  stock- 
holders, which  actions  will  not  be  abated  because  the  other  stock- 
holders are  not  joined  as  defendants  in  such  suits. 

No  such  suit  may  be  commenced  till  legal  demand  for  pay- 
ment has  been  made  upon  the  company ;  and  if,  on  such  demand, 
the  officers  or  stockholders  discharge  the  debt,  or  expose  unincum- 
bered personal  property  of  the  company,  liable  to  attachment,  suffi- 
cient to  satisfy  the  debt  and  costs,  so  that  the  same  may  be  attached  . 
in  a  suit  against  the  company,  no  suit  will  be  sustained  against 
the  stockholders  :  but  if  the  debt  id  not  thus  satisfied,  or  property 
exposed  as  aforesaid,  it  will  be  the  duty  of  the  officers  to  call  a 
meeting  of  the  stockholders  of  the  company,  and  of  the  company, 
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when  convened,  to  provide  means,  within  sixty  days  from  the  time 
when  the  demand  is  made,  for  the  payment  of  the  debt :  and  if  it 
is  not  discharged  ^thin  said  sixty  days,  a  suit  may  be  brought 
against  the  stockholders  as  above  provided. 

6.  Laws  of  Insolvency. 

New  Hampshire  has  no  Insolvent  Laws. 

For  provisions  as  to  insolvent  estates  of  persons  deceased,  see 
title  9th. 

No  assignment  for  the  benefit  of  creditors  is  held  valid  in  this 
state,  unless  it  provides  for  an  equal  distribution  of  all  the  estate, 
rights,  and  credits  of  the  debtor  among  all  his  creditors, -in  equal 
proportions  to  their  respective  claims  ;  nor  unless  the  person 
making  the  same  shall  have  made  oath  that  he  has  placed  and 
assigned,  and  that  the  true  intention  of  his  assignn\ent  is  to  place 
in  the  hands  of  his  assignee  all  his  property  of  every  description, 
except  such  as  is  exempted  from  attachment  and  execution,  to  be 
divided  among  all  his  creditors  in  proportion  to  their  respective 
claims,  (a) 

7.  Effect  of  Marriage  on  the  Title  to  the  Wife's  Property, 

Contracts  before  marriage, — Parties  before  marriage  may 
contract  that  after  such  marriage  the  wife  may  continue  to  hold 
any  real  or  personal  estate,  or  rights  of  action,  of  which  she  is 
seized  or  possessed  at  the  time  of  the  marriage,  to  her  sole  and 
separate  use,  free  from  any  interference  of  her  husband ;  and  she 
may  hold  and  enjoy  the  same  accordingly.  (6) 

Conveyances  and  bequests  to  married  women, — Any  devise, 
conveyance,  or  bequest  of  property,  may  be  made  to  a  married 
woman,  to  be  held  without  the  intervention  of  a  trustee,  to  her 
sole  and  separate  use,  free  from  any  interference  of  her  husband, 
and  she  may  hold  such  estate  accordingly;  and  may  in  like 
manner  hold  any  property  which  she  may  receive  under  any 
deed  of  trust  made  before  or  after  the  marriage.  Such  contract 
or  conveyance,  if  it  relate  to  real  estate,  must  be  recorded  in  the 

(a)  R.  8. 134.  (&)  Laws  of  1846, 327. 
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registry  of  deeds  for  the  county  where  such  real  estate  lies. 
Nothing  herein  contained  empowers  any  husband  to  convey  pro- 
perty to  his  wife  in  any  other  manner,  or  with  any  other  effect, 
than  if  this  act  had  not  been  passed. 

Married  women  dying  intestate, — If  any  married  woman, 
holding  property  to  her  separate  use  under  this  act,  die  intestate, 
all  her  interest  in  the  personal  property  so  held  will  vest  in  her 
husband,  unless  otherwise  provided  in  the  contract  or  convey- 
ance, and  he  will  have  his  curtesy  in  all  lands  and  tenements 
held  by  his  wiib,  as  if  this  act  had  not  been  passed. 

When  marriage  may  not  be  contested  after  the  death  of  one  of 
the  parties. — ^Any  persons  cohabiting  and  acknowledging  each 
other  as  husband  and  wife,  and  generally  reputed  to  be  such  for 
three  years,  and  until  the  decease  of  one  of  them,  will  be  deemed, 
after  such  decease,  to  have  been  legally  married. 

8.  Limitation  of  Personal  Actions  and  Saving  Clauses. 

Actions  for  words  and  personal  injuries. — Actions  for^ords, 
and  for  assault,  battery,  wounding,  or  imprisonment,  must  be 
brought  within  two  years  after  the  cause  of  action  accrues,  (a) 

Other  personal  actions. — All  other  personal  actions  must  be 
brought  within  six  years  after  the  cause  of  action  accrues. 

Debts  on  judgment  and  contracts  under  seal. — Actions  of  debt 
founded  on  any  recognizance,  or  upon  any  contract  under  seal, 
must  be  brought  within  twenty  years  after  the  cause  of  action 
accrues. 

Notes  secured  by  mortgage. — Actions  upon  notes  secured  by 
mortgage  may  be  brought  so  long  as  the  plaintiff  is  entitled  to 
commence  any  action  upon  the  mortgage. 

Writs  of  error. — Writs  of  error  must  be  commenced  within 
three  years  after  judgment  rendered. 

Minors^  4^.,  have  two  years  after  disability  ceases. — Any  in- 
fant, married  woman,  or  insane  person,  may  commence  either  of 
the  personal  actions  aforesaid,  within  two  years  after  such  dis- 
ability is  removed. 

Time  of  absence  from  state  not  compttted.'-^lf  the  defendant, 

(a)  R.  S.  360. 
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when  the  cause  of  action  accrued,  or  afterwards,  was  absent 
from,  and  residing  out  of,  the  state,  the  time  of  such  absence  will 
be  excluded  in  the  computation  of  the  several  times  before  limited 
for  the  commencement  of  personal  actions. 

New  action  in  one  year  after  judgment,  if  said  judgment  is 
not  a  bar. — If  judgment  be  rendered  against  the  plaintiff  in  any 
action  commenced  within  the  times  before  limited,  or  upon  any 
writ  of  error  brought  thereon,  he  may  commence  a  new  action 
thereon  within  one  year  thereafter,  in  case  his  right  of  action  is 
not  barred  by  such  judgment. 

9.  Effect  of  death  on  the  rights  of  Creditors, 

Administration  to  whom  granted, — Administrations  will  be 
granted — 

1st.  To  the  executor  named  in  the  will. 

2d.  To  the  widow,  or  any  of  the  next  of  kin,  or  such  suitable 
person  as  they  may  nominate. 

3d.*  To  one  of  the  devisees  or  creditors. 

4th.  To  such  other  person  as  the  judge  may  think  proper. 
-  Administrator's  bond  and  conditions, — No  person  may  inter- 
meddle with  the  estate  of  any  person  deceased  before  giving  bond 
to  the  judge  in  such  sum  as  he  shall  approve,  with  sufficient  sure- 
ties, to  return  to  said  judge  a  true  and  perfect  inventory  of  the 
estate  of  the  deceased,  on  oath,  within  three  months  of  the  date 
of  the  bond ;  to  administer  said  estate  according  to  law ;  to  render 
to  said  judge  an  account  of  administration,  upon  oath,  within  one 
year.;  to  pay  and  deliver  all  the  rest  of  the  estate  which  shall  be 
found  remaining  upon  the  account  of  the  executor  or  administra- 
tor to  such  person  or  persons  as  said  judge,  by  his  decree  accord- 
ing to  law,  shall  limit  and  appoint ;  and  to  deliver  the  letters  of 
administration  into  the  court  of  probate  in  case  any  will  of  the 
deceased  should  be  approved  and  allowed,  (a) 

Provisions  in  reference  to  insolvent  estates,  the  appointment  of 
a  commissioner,  the  proof  of  claims  before  him,  ^, — Substan- 
tially th6  same  as  in  Massachusetts. 

The  widow's  allowance, — The  widow  of  a  person  deceased 

(a)  R.  S.  158. 


NEW  HAMPSHIRE.  41 


Efieet  of  Death  on  the  Rights  of  Crediton. 


testate,  leaving  no  lineal  descendant,  will  be  entitled  in  addition  to 
her  dower,  to  one  third  part  of  ail  the  estate  remaining  after  the 
payment  of  debts  and  expenses  of  administration,  no  provision 
being  made  for  her  by  wUl,  or  she  waiving  such  provision. 

If  the  deceased  is  intestate  and  leaves  no  such  lineal  descend- 
ant, the  widow  will  be  entitled  to  one  half  of  all  the  estate 
remaining  after  the  payment,  of  debts  and  expenses  of  administra- 
tion, in  addition  to  her  dower. 

If  the  widow  in  either  of  the  cases  aforesaid  so  elect,  she  will 
be  entitled,  including  her  dower,  to  an  amount  of  the  estate 
remaining  after  payment  of  debts  and  expenses  of  administration, 
not  exceeding  that  which  her  husband  received  from  her  or  in  her 
right  during  coverture. 

The  provisions  of  the  three  preceding  sections  will  not  be  in- 
force  if  a  settlement  is  made  on  the  wife  before  marriage. 

The  widow  of  a  person  dying  intestate,  leaving  lineal  de- 
scendants, will  be  entitled  in  addition  to  her  dower,  to  one  third 
part  of  the  personal  estate,  after  the  payment  of  the  debts  and 
expenses  of  administration. 

DisiribtUion  of  personal  estate. — The  personal  estate  not 
bequeathed,  remaining  in  the  hands  of  the  administrator  on  set- 
tlement of  his  account,  will  be  distributed — 

1st.  To  the  widow,  the  share  by  law  prescribed. 
2d.  The  residue  in  equal  shares  to  the  same  persons  to  whom 
the  real  estate,  if  there  were  any,  would  by  law  descend. 
3d.  To  the  state,  if  there  be  no  heir  or  devisee. 
Remedies  for  and  against  executors,  4^. — Any  person  com- 
plained of  by  any  administrator,  heir,  l^atee,  or  creditor  of  a 
person  deceased,  on  suspicion  of  having  concealed,  embezzled  or 
conveyed  away  any  of  the  personal  estate  of  the  deceased,  may  be 
cited  before  the  judge  and  examined  under  oath  for  the  discovery 
of  the  same.    And  in  case  any  person  so  cited  to  appear,  or 
appearing  refuse  to  answer,  he  may  be  committed,  (a) 

No  action  will  be  sustained  against  any  administrator,  if  com- 
menced w;ithin  one  year  after  the  original  grant  of  admifiistration, 
nor  unless  the  demand  has  been  exhibited  to  the  administrator 
withitl  two  years  after  the  original  grant  of  administration  and 
payment  demanded,  (b) 

(II)  R.  8. 160.  (b)  Tb.  161. 


^  LAW  OF  DEBTOR  AND  CREDITOIL 

Mode  of  Collecting  Debts. 

No  action  can  be  prosecuted  against  an  administrator  where 
the  estate  is  decreed  to  be  administered  as  an  insolvent  estate. 

Any  person  interested  in  the  estate  of  a  person  deceased  may 
commence  an  aeticm  as  administrator,  which  will  not  be  abated 
nor  the  attachment  lost  by  reason  of  his  not  being  administrator 
lor  by  his  decease,  if  the  administrator  then  or  afterwards 
appointed  shall,  at  the  first  or  second  term  of  the  court,  endorse 
the  writ  and  prosecute  the  same  as  plaintiff. 

Writs  of  attachment  and  execution  against  administrators,  on 
a  cause  of  action  against  the  person  deceased,  will  run  only 
against  the  estate  of  the  deceased  ;  the  administrator  cannot  be 
arrested,  nor  his  estate  attached  or  levied  on  in  such  an  action. 

If  any  person  unlawfully  intermeddle  with,  embezzle,  alienate, 
waste  or  destroy  any  of  the  personal  estate  of  a  deceased  person, 
h€  will  be  liable  to  the  actions  of  creditors  and  others  aggrieved, 
as  executor  in  his  own  wrong,  in  double  the  value  of  the  estate 
so  intermeddled  with,  embezzled,  alienated,  wasted  or  destroy- 
ed, (a) 

Any  person  interested  in  any  bond  given  to  a  judge  of  probate 
may  apply  to  the  judge  for  an  order  for  the  suit  thereof,  setting 
forth  his  claim  intended  to  be  recovered  in  such  suit,  and  the 
judge  after  due  notice  and  hearing  may  make  such  order,  upon 
the  applicant  giving  bond,  with  sufficient  sureties,  to  pay  the 
costs  which  may  be  adjudged  against  him.  (b) 

10.  Mode  of  Collecting  Debts. 
I.    BY   fSeeign   attachment. 

In  what  actions  this  process  lies. — The  same  as  in  Massa* 
chusetts. 

What  attachment  authorized  by  the  writ. — The  same  as  in 
Massachusetts. 

Trustee,  when  defaulted. — If  the  trustee  do  not  appear,  when 
trustee  process,  duly  served  on  him,  is  returnable,  or  if  continued, 
at  the  term  to  which  it  is  continued,  he  will  be  defaulted,  and 
execution  will  issue  against  him,  his  proper  goods  and  estafe,  for 

(a)  R.  S.  15a  (6)  R.  S.  169. 
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such  amount  as  the  plaintiiT  shall  recover  against  the  principal 
defendant  in  such  process,  not  exceeding  the  amount  alleged  in 
such  process,  (a) 

IdabUUy  of  trustee,  how  tried, — Interrogatories  as  to  his  lia- 
bility may  be  put  to  any  person  summoned  as  a  trustee,  which 
interrogatories,  and  the  answers  thereto,  must  be  in  writing,  su1> 
acribcid  and  sworn  to  in  open  court  or  before  a  justice  of  the 
peace,  if  the  parties  agree :  or  the  question  of  his  liability  may 
be  tried  by  a  jury,  as  the  plaintiff  may  elect. 

Tntsiee,  when  liable. — Any  person  summoned  as  a  trustee, 
haying  money,  goods,  chattels,  jights,  or  credits  of  the  principal 
defendant  at  the  time  when  the  writ  is  served  on  him,  or  at  any 
time  after  service  and  before  disclosure  (such  property  being  sub- 
ject to  no  lien),  wilf  be  adjudged  a  trustee  therefor,  and  execu- 
tion will  issue  against  him  for  the  same,  or  as  much  thereof  as 
will  satisfy  said  execution. 

Not  liable  for  earnings  of  wife  of  debtor,  4^. — No  person  will 
be  held  liable  as  a  trustee  on  account  of  the  personal  services  or 
earnings  of  the  wife  of  the  debtor  at  any  time,  or  on  account  of 
labor  performed  by  the  debtor  or  any  of  his  family  after  service 
of  the  process,  or  within  fifteen  days  prior  to  such  service. 

Liability  for  debt  not  yet  due, — When  the  trustee  is  indebted 
to  the  principal  defendant,  and  the  time  of  payment  has  not  ex- 
pired, the  court  will  suspend  issuing  execution  against  such  trus- 
tee, as  justice  may  require. 

Liability  on  contracts  for  the  delivery  of  Recife  articles,— If 
the  trustee  is  under  contract  for  .the  delivery  of  any  specific 
article  or  articles  to  the  principal  defendant,  or  payment  in  any 
such  articles,  jexecution  will  issue  against  the  trustee  for  such 
articles,  or  enough  thereof  to  satisfy  such  execution,  which  must 
be  paid  and  delivered  to  the  creditor  according  to  such  contract. 
The  creditor  will  be  the  agent  of  the  principal  defendant  for  the 
purpose  of  receiving  such  articles,  and  will  levy  his  execution 
thereon.  If  not  capable  of  division,  the  whole  may  be  sold. 
The  tmsold  property,  and  the  overplus  'of  the  proceeds  of  the 
property  sold  are  to  be  retained  by  the  officer  and  delivered  to 
the  debtor  when  he  may  demand  them. 

(a)  R.  S.  208. 
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Liability  for  negkct  to  deliver. — If  any  person  refuse  to  ex- 
pose property  on  account  of  which  he  has  been  adjudged  a  trus- 
tee, so  that  execution  may  be  levied  thereon,  execution  will,  after 
dua  notice,  issue  against  him,  his  own  goods  and  estate,  for  such 
sum  as  the  court  may  think  proper. 

Liability  for  note,  order,  4^. ;  for  property  under  lien,  and 
for  refusal  to  deliver  such  property, — ^If  any  trustee  disclojfe  the 
fact  that  he  had,  when  the  process  was  served  on  him,  or  after- 
wards, any  promissory  note,  order,  receipt,  bill  of  exchange,  bond, 
or  other  promise  for  the  payment  of  money  or  the  delivery  of 
property  belonging  to  the  principal  defendant,  the  court  will 
appoint  a  receiver  to  collect  and  apply  the  proceeds  to  the  pay- 
ment of  the  debt  and  costs  recovered  by  the  plaintiff  against  the 
principal  defendant,  the  surplus,  if  any,  to  go  to  the  debtor. 

And  if  it  appear  as  aforesaid  that  the  trustee  had  at  the  time 
of  the  service  of  such  process,  or  afterwards,  any  personal 
property  of  said  defendant,  subject  to  a  lien,  pledge,  or  mortgage, 
which  property,  at  the  time  of  the  disclosure,  has  not  been  sold 
by  the  trustee,  the  court  will  appoint  a  receiver  to  sell  the  same, 
if  a  greater  amount  than  the  sum  due  can  be  obtained  therefor, 
and  after  paying  the  amount  of  such  pledge,  lien,  or  mortgage,  to 
apply  the  balance  as  aforesaid.  « 

And  if  any  person  so  sumn^oned  as  trustee  in  either  of  the 
two  last  mentioned  cases,  refuse  to  deliver  up  any  such  note  or 
other  property,  on  order  of  the  court,  execution  will  issue  against 
him  as  trustee  for  the  amount  thereof. 

Liability  on  negotiable  note, — If  any  person  summoned  as 
trustee  is  indebted  at  the  time  of  service  of  such  process,  or 
afterwards,  to  the  principal  defendant,  by  a  negotiable  promissory 
note  made  or  payable  in  this  state,  or  the  parties  to  which  at  the 
time  of  making  resided  in  this  state,  the  court  may  require  such 
debtor  to  appear  and  answer  on  oath  all  interrogatories  respect- 
ing the  possession,  transfer,  or  other  disposition  of  such  note,  and 
will  give  due  notice  to  any  person  claiming  an  interest  in  such 
note,  so  that  he  may  appear  and  show  how  and  when  the  transfer 
was'  made,  and  the  question  of  the  validity  of  such  transfer  will 
be  decided  by  the  jury,  if  he  or  the  plaintiff  request  it.  If  it  do 
not  appesu:  that  the  note  was  transferred  in  good  faith  and  for  an 
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adequate  consideration,  before  the  serv^ice  of  the  trustee  process, 
the  promissor  will  be  charged  as  the  trustee  of  such  debtor. 

Proceedings  if  property  is  claimed  by  another. — If  any  person 
claim  pt-operty  in  the  hands  of  a  supposed  trustee,  by  assignment 
from  t)ie  debtor  or  otherwise,  the  court  will  permit  him  to  appear 
and  maintain  his  right.  And  the  testimony  of  the  debtor,  as  of 
any  other  competent  witness,  may  be  taken  thereon  as  the  court 
shall  direct. 

Trial  by  jury. — On  disclosure  made  by  any  person  summoned 
hs  a  trustee,  the  creditor  may  move  the  court  that  the  jury  try 
the  point  whether  such  person  is  trustee  or  not,  and  on  payment 
of  trustee's  costs  up  to  the  time  of  filing  such  motion,  unless  the 
court  restrict  the  same,  an  order  will  be  made  and  an  issue  framed 
for  the  trial  of  such  question.  On  such  trial,  said  disclosure,  the 
evidence  of  the  debtor,  and  any  other  competent  evidence  may 
be  offered,  and  judgment  will  be  rendered  on  the  verdict,  as  in 
other  cases,  against  the  trustees. 

Judgment  against  trustee. — When  any  person  is  adjudged  a 
trustee  of  any  debtor  as  aforesaid,  except  where  it  is  otherwise 
provided,  judgment  will  be  rendered  and  execution  issue  against 
such  trustee,  his  own  goods  and  estate,  therefor,  or  for  so  much 
thereof  as  will  satisfy  the  judgment  against  the  principal  defend- 
ant, in  the  same  manner  as  if  such  suit  were  brought  against 
him  personally. 

U.     BY    SUIT    AT    COMMON    LAW. 

Cases  where  bail  may  be  required. — No  female  may  be  arrested 
or  imprisoned  on  any  writ  in  any  action  founded  on  contract,  (a) 

No  person  entitled  to  vote  at  any  town  meeting,  on  the  day 
oJT  such  meeting,  will  be  liable  to  arrest  on  any  civil  process :  nor 
any  officer  or  soldier,  while  going  to,  returning  from,  or  attending 
at  any  military  exercise,  parade,  court  martial,  or  court  of  inquiry, 
which  jt  may  be  his  duty  to  attend  :  nor  any  executor  or  admi- 
nistrator for  a  cause  of  action  against  any  person  deceased  :  nor 
any  sherifT  while  he  remains  in  office  :  nor  any  person  on  mesne 
process  in  any  real  action  or  action  of  ejectment. 

(a)  R.  S.  185. 
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No  person  may  be  arrested  or  imprisoned  on  any  writ  in  any 
action  founded  on  a  contract,  unless  the  debt  or  damage  for  which 
such  action  is  brought,  exclusive  of  codts,  exceed  the  sum  of  thir- 
teen dollars  and  thirty-three  cents. 

No  person  may  be  arrested  on  any  writ  or  execution  founded 
on  a  contract  made  after  March  1,  1841,  unless  the  plaintiff  or 
some  person  in  his  behalf  make  an  affidavit  before  a  justice,  on 
the  back  of  the  writ,  that  in  his  belief  the  defendant  is  justly  in- 
debted to  said  plaintiff  in  a  sum  exceeding  thirteen  dollars  and 
thirty-three  cents,  and  that  he  conceals  his  property  so  that  no 
attachment  or  levy  can  be  made,  or  that  there  is  good  reason  tq 
believe  he  is  about  to  leave  the  state  to  avoid  the  payment  of  his 
debts.  Any  person  so  arrested  may  require  the  officer  to  carry 
him  before  two  justices,  one  of  them  to  be  of  the  quorum,  and  if 
the  facts  above  stated  appear  true  to  them,  said  defendant  will  be 
committed  to  jail,  unless  he  procure  sufficient  bail :  if  they  do  not 
appear  true,  he  will  be  discharged  from  arrest. 

Time  within  which  judgment  may  be  obtained  where  there  is 
no  controversy, — In  an  action  where  there  is  no  appearance  for 
the  defendant,  judgment  may  be  obtained  at  the  close  of  the  term 
when  said  action  is  entered. 

Every  species  of  property  may  be  sold  on  execution;  the 
debtor  being  to  redeem  real  estate  within  a  year. 

Executions,  when  to  issue,  and  when  returnable. — No  execu- 
tion may  issue  till  twenty-four  hours  after  judgment  rendered. 

Executions  from  the  Superior  Court  are  returnable  at  the 
next  regular  term  of  the  court,  if  within  six  months,  otherwise 
within  six  months  from  the  date  thereof:  executions  from  the 
Court  of  Common  Pleas,  at  the  next  term  thereof;  and  executions 
issued  by  justices  within  sixty  days  from  their  date. 

Executions  against  property  of  persons  imprisoned, — ^When 
a  debtor  is  committed  to  prison  on  execution,  the  creditor  on  re- 
turn of  the  same  may  have  a  Airther  execution  against  the  pro- 
perty of  the  debtor,  although  his  person  be  not  discharged,  and 
upon  the  satisfaction  of  such  execution  the  debtor  will  be  dis- 
charged, (a) 

Provisions  in  reference  to  liability  of  sheriffs  and  attorneys 

(•)  R.  S.  193. 
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for  refusing  to  pay  over  moneys  colkcted,  and  as  to  Executions 
against  Sherijfs. — Substantially  the  same  as  in  Massachusetts. 

11.  Courts. 

The  judicial  power  is  distributed  between  the  Superior  Court 
of  Judicature,  the  Circuit  Court,  and  the  Court  of  Common  Pleas, 
The  former  holds  an  annual,  the  latter  a  semi-annual  term  in 
each  county  of  the  state.  The  latter  court  is  that  in  which 
all  actions  are  brought  for  the  recovery  of  debts  and  the  enforce- 
ment of  contracts,  and  all  jury  trials  are  held.  There  are  also  in 
each  county,  courts  of  probate. 
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11.  COURTS. 


1.  Assurances  and  Evidences  of  Debt 

Proceedings  in  actions  of  account — If  the  defendant,  in  any 
action  of  account,  plead  any  thing,  which  being  true,  he  ought 
not  to  account,  it  will  be  tried  by  a  jury,  and  if  the  verdict  be 
against  him,  or  if  said  defendant  do  not  appear,  or  appearing, 
confess  that  he  ought  to  account  with  the  plaintiff,  the  court  will 
render  judgment  that  he  do  account,  and  will  appoint  auditors  to 
examine  and  adjust  the  accounts  between  the  parties.  Said  audi- 
tors may  call  for  the  books  of  the  parties,  and  may  examine  under 
oath  the  parties  to  the  suit  and  other  witnesses,  and  on  their  re- 
port thereon  to  the  court,  judgment  will  be  rendered  on  such 
report,  if  no  just  cause  appear  to  the  contrary,  for  such  sum  as  is 
found  to  be  in  arrear  from  either  party,  with  costs,  including  those 
of  the  auditors,  to  be  paid  by  the  successful  party ;  such  judgment 
to  be  final,  (a) 

Ghrace  on  bills  and  notes,  and  actions  thereon,— Bills  of  ex- 
change, drafts/  and  promissory  notes,  executed  in  any  otheiwstate 

(«)  R.  8. 36. 
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and  payable  in  this  state,  and  all  such  bills,  drafts,  and  notes  ex- 
ecuted in  this  state  and  payable  in  any  other  state,  will  be  enti- 
tled to  three  days  grace  :  this  provision  not  extending  to  contracts 
payable  on  demand  or  in  any  way  but  in  money. 

The  indorsee  of  any  bill  or  promissory  note,  for  the  payment 
of  money  to.  any  person,  or  order,  or  bearer,  may  maintain  an 
action  in  his  own  name  for  the  recovery  of  the  money. 

The  holder  of  any  bill  or  note,  payable  in  money  to  the  bearer, 
or  to  any  person  or  bearer,  may  maintain  an  action  thereon  in 
his  own  name  without  indorsement,  (a) 

Seal  of  court,  or  public  office  or  officer. — In  cases  where  the 
seal  of  any  court  or  public  office  or  officer  is  required  to  be  affix- 
ed to  any  paper  issuing  from  such  court  or  office,  the  word  seal 
includes  an  impression  of  such  official  seal  m^e  on  paper  alone, 
as  well  as  one  made  by  means  of  a  wafer  or  of  wax  affixed 
thereto.  (6) 


2.  Damages  upon  Protested  Bills  of  Exchange. 
There  is  no  provision  upon  the  subject  of  this  title. 

The  Law  of  Usury. 

What  is  lawful  interest. — The  lawful  rate  of  interest  is  six 
dollars  on  a  hundred  dollars  for  a  year,  and  the  same-rate  for  a 
greater  or  less  sum,  and  for  a  longer  or  shorter  time. 

Persons  paying  usurious*  interest  may  recover  what. — Any 
person  paying  more  than  lawful  interest  may  recover  back  the 
amount  so  paid  above  the  legal  interest,  with  interest  thereon 
from  the  time  of  payment,  in  an  action  of  assumpsit,  declaring 
for  money  had  and  received,  or  goods  sold  and  delivered,  as  the 
case  may  be. 

Certain  contracts  excepted. — The  foregoing  provisions  do  not 
extend  to  the  letting  of  cattle  and  other  usages  of  like  nature 
among  fanners,  or  maritime  contracts,  bottomry,  or  course  of  ex- 
change, as  has  been  customary.  -^ 

(«)  R.  S.  73.  (ft)  lb.  4. 
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4.  Frauds, 

Statute  of  frauds. — No  action,  in  law  or  equity,  may  be 
brought, — 

1st.  To  charge  an  executor  or  administrator  on  any  special 
promise  to  answer  damages  out  of  his  own  estate : 

2d.  To  charge  any  person  on  any  special  promise  to  answer 
for  the  debt,  default,  or  misdoings  of  another : 

3d.  To  charge  any  person  on  any  agreement  made  on  consi- 
deration of  marriage : 

4th.  Upon  any  contract  for  the  sale  of  lands,  tenements,  or 
hereditaments,  or  of  any  interest  in  or  concerning  them : 

5th.  Upon  any  agreement  that  is  not  to  be  performed  within 
one  year  from  the  making  thereof: 

Unless  the  promise,  contract,  or  agreement  upon  which  such 
action  may  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing  and  signed  by  the  party  to  be  charged  there- 
with, or  by  some  person  lawfully  authorized  by  him ;  and  if  the 
contract  or  agreement  relate  to  the  sale  of  real  estate,  or  any  in- 
terest therein,  such  authority  must  be  conferred  in  writing,  (a) 

No  contract  for  the  sale  of  goods,  wares,  or  merchandise,  for 
the  price  of  forty  dollars  or  more,  will  be  valid,  unless  the  pur- 
chaser accept  and  receive  part  of  the  goods  so  sold,  or  give  some- 
thing in  earnest,  to  bind  the  bargain  or  in  part  payment,  or  unless 
some  note  or  memorandum  of  the  bargain  be  made  in  writing 
and  signed  by  the  party  to  be  charged  thereby,  or  by  some  per- 
son lawfully  authorized. 

No  action  may  be  brought  to  charge  any  person  upon  any 
representation  or  assurance  made  concerning  the  character,  con- 
duct, credit,  ability,  trade,  or  dealings  of  any  other  person,  unless 
such  representation  or  assurance  be  made  in  writing,  and  signed 
by  the  party  to  be  charged  thereby,  or  by  some  person  lawfully 
authorized. 

Provision  as  to  mortgages  of  machinery. — No  mortgage  of 
any  machinery  used  in  any  factory,  shop,  or  mill,  hereafter  made, 
will  be  valid  against  any  other  person  than  the  parties  thereto, 

(«)  R.  8.  61. 
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unless  possession  of  such  machinery  be  delivered  to  and  retained 
by  the  mortgagee. 

Frauduknt  conveyances  and  contracts. — All  fraudulent  and 
deceitful  conveyances  of  houses,  lands,  tenements,  or  heredita- 
ments, or  of  goods  and  chattels,  all  bonds,  titles,  notes,  contracts, 
and  agreements,  all  suits,  judgments,  and  executions,  made  or  had, 
to  avoid  any  right,  debt,  or  duty. of  any  other  person,  shall,  as 
against  the  party  or  parties  only,  whose  right,  debt,  or  duty  is  at- 
tempted to  be  avoided,  their  heirs,  executors,  administrators,  or 
assigns,  be  void :  and  any  party  to  such  proceedings,  who  shall 
justify  the  same  to  have  been  made,  had,  or  executed  bona  fde 
and  upon  good  consideration,  or  who  shall  alien  or  assign  any 
such  houses,  lands,  &c.,  so  conveyed  to  him  or  them  as  aforesaid, 
shall  forfeit  their  value,  and  the  value  of  such  goods  and  chattels, 
also  so  much  money  as  is  mentioned  in  such  covinous  bond,  bill, 
note,  contract,  agreement,  judgment,  and  execution  ;  such  forfeit- 
ures to  be  equally  divided  between  the  party  aggrieved  and  the 
county  in  which  such  offence  is  committed,  to  be  recovered  by 
an  action  on  the  case,  founded  on  this  statute,  (a) 

5.  Limited  Partnerships,  and  Liability  of  Corporate  Institutions. 

The  laws  m  reference  to  limited  partnerships  in  Vermont  cor- 
respond with  those  in  Massachusetts,  with  the  following  exceptions. 

If  there  is  no  newspaper  printed  in  the  county  where  the  prin- 
cipal place  of  business  of  the  partnership  is  situated,  the  certificate 
of  partnership  must  be  published  in  a  newspaper  printed  in  an  ad- 
joining county  in  this  state. 

The  same  rule  holds  in  reference  to  the  place  of  publication  of 
the  dissent  of  creditors  from  an  assignment  made  by  a  partnership. 

No  dissolution  of  a  limited  partnership  can  take  place,  except 
by  operation  of  law,  before  the  time  specified  in  the  certificate 
above  mentioned,  unless  a  notice  of  such  dissolution  be  recorded 
and  published  in  like  manner  as  the  original  certificate.  The  other 
provisions  found  in  the  Massachusetts  statute  in  reference  to  no- 
tice of  dissolution,  are  not  in  force  in  this  state :  nor  is  equity  juris- 
diction of  questions  arising  under  this  chapter  given  to  the  Supreme 
Court,  {b) 

(«)  R.S.95.  (h)  R.  S.  75. 
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Capital  stock  subject  to  attachment,  4^. — The  capital  stock  of 
any  private  corporation,  whether  owned  by  such  corporation  or 
individuals,  will  be  liable  to  and  held  by  attachments,  and  may  be 
taken  and  sold  on  executions  against  such  corporation,  (a) 

Provision  incase  of  two  attachments  of  corporate  property,  the 
first  by  a  director  and  the  second  by  another  creditor. — ^When  the 
property  of  any  private  corporation  is  attached  on  a  writ  in  favor 
of  a  person  who  is  a  director  of  such  corporation,  and  the  same 
property  is  afterwards  attached  by  another  citiditor  of  the  corpo- 
ration, who  is  not  a  director,  and  before  the  time  when,  by  law, 
the  first  attachment  should  be  returned,  the  attachment  so  made  by 
such  director  will  be  postponed,  and  such  subsequent  attachment 
will  hold  the  property  against  the  attachment  of  such  director. 

After  sundry  provisions  in  reference  to  a  general  bank  fund, 
to  insolvent  banks,  the  duties  of  bank  commissioners,  the  amount 
of  capital  to  be  paid  in,  &c.,  the  following  provisions  are  made  : 

Bank  charter  f off eited,  by  what. — If  any  moneyed  corpora- 
tion, having  banking  powers,  created  or  rechartered  after  October 
Ist,  1831,  issue,  or  have  outstanding  or  in  circulation  at  any  time 
an  amount  of  notes  or  bills  loaned  or  put  in  circulation  as  money, 
exceeding  three  times  its  capital  stock  then  paid  in  and  actually 
possessed,  or  neglect  to  make  the  required  annual  payments  to  the 
state  treasurer  for  three  months  after  they  ought  to  be  made,  or 
lose  one  half  of  the  capital  stock  paid  in,  or  suspend  the  payment 
of  its  bills  in  specie  for  sixty  days,  or  refuse  to  allow  the  officers  of 
such  corporation  to  be  examined  on  oath  by  the  bank  commiss  on- 
er in  relation  to  the  condition  and  affairs  of  such  corporation,  said 
corporation  may  be  proceeded  against  by  said  commissioner  and 
enjoined  by  the  Court  of  Chancery  as  an  insolvent  corporation,  (ft) 

Bank  not  subject  to  certain  provisions  if  private  property  is 
holden, — If  any  banking  company,  hereafter  incorporated,  char- 
tered or  rechartered,  by  its  act  of  incorporation  make  the  private 
property  of  the  stockholders  holden  to  redeem  the  bills  issued  by 
such  corporation,  it  will  not  be  required  to  comply  with  the  conl 
ditions  of  this  chapter. 

Punishment  for  fraudulently  issuing  bills,  4^. — Any  director 
or  other  officer  of  a  bank,  or  any  person  interested  in  or  having 

(a)  R.  8.  79.  (»)  R.  S.  80. 
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charge  or  control  of  the  same,  who  shall  corruptly  put  or  cause  to 
be  put  in  circplation  any  amount  of  the  bills  of  such  bank  beyond 
the  amount  pi'escribed  by  its  charter,  will  be  confined  to  hard  la- 
bor in  the  state  prison  for  a  term  not  exceeding  ten  years. 

Loans  not  to  be  made  on  pledge  of  stock, — No  person  may  take 
or  borrow  from  any  bank,  hereafter  chartered  or  rechartered,  any 
money  by  reason  of  the  pledge  of  any  stock  in  such  bank. 

How  far  stockholders  may  be  indebted  to  a  bank. — The  stock- 
holders and  officers  of  any  bank  may  not  at  any  one  time  be  di- 
rectly or  indirectly  indebted  to  such  bank  to  a  greater  amount 
than  fifteen  per  cent,  of  the  capital  stock  of  such  bank,,  actually 
paid  in ;  and  no  individual  stockholder  or  officer  of  such  bank  may 
at  any  one  time  be  indebted  to  the  same,  directly  or  indirectly,  to 
a  greater  amount  than  two  thousand  dollar? :  nor  may  any  stock- 
hdder  or  officer,  directly  or  indirectly,  receive  any  loan  or  discount 
at  such  bank  unless  he  procure  two  good  and  sufficient  sureties 
for  the  same,  neither  of  whom  are  stockholders  or  officers  of  such 
bank. 

Penalty  for  disobeying  provisions  of  the  last  two  sections, — If 
any  bank,  directly  or  indirectly;  make  any  loan  or  discount,  con- 
trary to  the  provisions  of  the  last  two  sections,  such  corporation 
may  be  proceeded  against  and  enjoined  by  the  Court  of  Chancery 
as  an  insolvent  corporation.  • 

Bank  not  to  loan  till  all  its  capital  stock  is  p&id  in, — No  bank, 
hereafter  chartered  or  rechartered,  may  make  any  loans  or  discounts 
till  all  the  capital  stock  is  actually  paid  in,  in  gold  and  silver  coin. 

Capital  stock  not  to  be  divided  till  charter  expires, — If  any 
bank,  hereafter  chartered  or  rechartered,  shall  directly  or  indirectly 
distribute  or  divide  any  portion  of  its  capital  stock  among  the 
stockholders  of  such  corporation,  before  the  expiration  of  its  char- 
ter, such  bank  may  be  proceeded  against  and  enjoined  as  an  insol- 
vent corporation. 

6.  Insolvent  Laws, 

There  is  no  peculiar  provision  on  the  subject  of  this  title. 

7.  Effect  of  Marriage  upon  Rights  of  Property. 
The  same  observation  is  to  be  made  as  to  this  title. 
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8.  Limitation  of  Personal  Actions. 

Certain  specified  laws,  the  same  as  in  Massachusetts. — For 
laws  of  Yttrmont,  as  to  actions  to  be  brought  within  six  years ;  cer- 
tain actions  against  sheriffs  ;  suits  by  aliens ;  limitation  of  actions 
for  slander  and  libel ;  remedies  in  case  of  reversal,  arrest^  of  judg- 
ment, &c. ;  -limitation  of  demands  filed  in  set-off;  limitation  of 
suits  by  or  in  behalf  of  th^  state;  new  promise  to  be  in  writing; 
promise  by  one  of  several  debtors,  and  proceedings  in  an  action 
against  such  debtors ;  the  eifect  of  part  payment  (omitting  the 
provision  as  to  memorandum  of  payment  purporting  to  be  made 
by  the  party  receiving  such  payment) ;  see  laws  of  Massachu- 
setts on  the  same  subject,  (a) 

Actions  for  assault  and  battery. — Actions  for  assault  and  bat- 
tery, and  false  imprisonment,  must  be  commenced  within  three 
years  after  the  cause  of  action  accrues. 

Actions  on  attested  notes. — Actions  on  attested  notes  must  be 
brought  within  fourteen  years  next  after  the  cause  of  action 
accrues  thereon. 

Actions  of  debt,  or  scire  facias  on  judgment. — ^Actions  of 
debt,  or  scire  facias  on  judgment,  must  be  brought  within  eight 
years^ext  after  the  rendition  of  such  judgment ;  and  all  actions 
of  debt  on  specialties  within  eight  years  after  the  cause  of  action 
accrues. 

Actions  of  covenant. — Actions  of  covenant,  other  than  the 
covenants  of  warranty  and  seisin,  contained  in  deeds  of  convey- 
ance of  land,  must  be  brought  within  eight  years  next  after  the 
cause  of  action  accrues:  All  actions  of  covenant  brought  on  any 
covenant  of  warranty,  contained  in  any  deed  of  conveyance  of 
land,  must  be  brought  within  eight  years  next  after  the  final  deci- 
sion against  the  title  of  the  covenantor  in  such  deed ;  and  all 
actions  of  covenant  brought  on  any  covenant  of  seisin,  contained 
,  in  such  deed,  must  be  brought  within  fifteen  years  next  after  the 
cause  of  action  accrues. 

Case  of  defendants  out  of  the  state. — If  at  the  time  when  any 
cause  of  action  of  a  personal  nature,  mentioned  in  this  chapter, 

(a)  R.  S.  58. 


VERMONT.  55 


EtSdCt  of  Death  on  the  Rights  of  Crediton. 


accrues  against  any  person,  he  is  out  of  the  state,  the  action  may 
be  commenced  within  the  time  herein  limited  therefor,  after 
such  person  comes  into  the  state ;  and  if,  after  such  cause  of 
action  has  accrued,  and  before  the  statute  has  run,  the  person 
against  whom  it  has  accrued,  is  absent  from,  and  resides  out  of 
the  state,  having  no  known  property  within  the  state  which  could 
be  attached,  the  time  of  his  absence  will  not  be  taken  as  any 
part  of  the  time  limited  for  the  commencement  of  the  action. 

Case  of  action  stayed  by  injunction, — Whenever  the  com- 
mencement of  any  suit  is  stayed  by  an  injunction  of  any  court 
of  equity,  the  time  during  which  such  injunction  is  in  force,  will 
not  be  deemed  any  portion  of  the  time  limited  for  the  commence- 
ment of  st|ch  suit. 

Exception  for  certain  disabilities, — If  any  person,  entitled  to 
bring  any  action  in  this  chapter  specified,  at  the  time  when  the 
cause  of  action  accrues,  be  a  minor,  or  married  woman,  insane, 
or  imprisoned,  such  person  may  bring  said  action  within  the 
times  herein  respectively  limited,  after  tlie  disability  is  removed. 

Exceptions  as  to  certain  suits  against  moneyed  corpora- 
tions.— None  of  the  provisions  of  this  chapter  apply  to  suits 
brought  to  enforce  payment  on  bills,  notes,  or  other  evidences  of 
debt,  issued  by  moneyed  corporations. 

Provisions  as  to  written  promise,  ^.,  when  to  take  effect. — 
None  of  the  provisions  of  this  chapter  respecting  the  acknow- 
ledgment of  a  debt,  or  a  new  promise  to  pay  it,  will  apply  to  any 
such  acknowledgment  or  promise  made  before  January  1st,  1842 ; 
but  every  such  last  mentioned  acknowledgment  or  promise,  al- 
though not  made  in  writing,  will,  have  the  same  effect  as  if  no 
provisions  relating  thereto  had  been  herein  contained. 

9.  Effect  of  Death  on  the  Rights  of  Creditors. 

Appointment  and  removal  of  executors  and  administrators, 
with  the  wUl  annexed. — See  laws  of  Massachusetts. 

Personal  estate,  how  distributed. — The  personal  estate  of  in- 
teetates  will  be  applied  as  follows  :  (a) 

Ist.  The  widow,  if  any,  will  be  allowed  her  apparel  and  oma- 

(a)  R.  8.  47.  • 
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ments,  the  wearing  apparel  of  the  deceased,  and  such  other  of  the 
personal  estate  as  the  probate  court  may  assign  her :  which  wiU 
not  be  leds  than  one-third  after  the  payment  of  the  debts  and 
charges. 

2d.  The  widow  and  children  constituting  the  family  of  the 
deceased  will  have  such  allowance  as  the  probate  court  deem 
necessary  for  their  maintenance  during  the  settlement  of  the. 
estate ;  which  in  case  of  an  insolvent  estate  will  not  be  longer 
than  eight  months  after  granting  administration,  nor  at  any  time 
after  the  dower  and  personal  estate  are  assigned  to  the  widow. 

Sd.  When  any  person  dies,  leaving  children  under  seven  years 
of  age,  having  no  mother,  or  when  the  mother  dies  before  the 
children  reach  the  age  of  seven  years,  an  allowance  will  be  made 
for  the  necessary  maintenance  of  such  children  till  they  are  seven 
years  old,  out  of  such  part  of  the  personal  estate  and  the  income 
of  such  part  of  the  real  estate  as  would  have  been  assigned  to 
their  mother  had  she  been  living. 

4th.  If  on  the  return  of  the  inventory  of  any  intestate  estate, 
it  appear  that  the  value  of  such  estate  does  not  exceed  one  hun- 
dred and  fifty  dollars,  the  probate  court  may  assign  for  the  use 
and  support  of  the  widow  and  children  of  the  intestate,  or  for  the 
support  of  the  children  under  seven  years  of  age,  if  there  be  no 
widow,  the  whole  of  said  estate,  after  the  payment  of  funeral 
charges  and  expenses  of  administration. 

5th.  If  the  personal  estate  amount  to  more  than  one  hundred 
and  fifty  dollars,  and  more  than  the  allowance  before  mentioned, 
it  will  be  applied  to  the  payment  of  the  debts  of  the  deceased, 
his  funeral  charges,  and  expenses  of  settling  the  estate. 

6th.  The  residue,  if  any,  of  the  personal  estate,  will  go  to  the* 
same  persons  and  for  the  same  purposes,  as  prescribed  for  the  dis- 
position of  real  estate. 

What  court  will  grant  administration. — See  laws  of  Massa- 
chusetts, substituting  the  word  "  district "  for  "  county." 

To  whom  administration  will  be, granted. — Administration  will 
be  granted  : 

1st.  To  the  widow  or  next  of  kin,  or  both,  or  such  persons  as 
they  request  to  have  appointed. 

2d.  To  one  or  more  of  the  principal  creditors. 
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3d.  To  such  persons  as  the  probate  court  may  judge  proper; 

Examinatioib  of  persons  suspected  of  concealing,  snAezzling, 
4«.,  effects  of  the  deceased. — See  laws  of  Massachusetts. 

Proceedings  when  personal  estate  is  insufficient  to  pay  debts,--^ 
See  laws  of  Massachusetts. 

Appointment  of  commissioners,  their  duties,  ^. — Where  let- 
ters testamentary  or  of  administration  are  granted  by  any  probate 
court,  such  court  will  appoint  two  or  more  commissioners  to 
receive,  examine,  and  adjust  all  claims  and  demands  against  the 
deceased,  except  where  it  appear  that  there  are  no  debts  against 
such  deceased  person,  or  that  the  value  of  such  estate  does  not 
exceed  one  hundred  and  fifty  dollars,  and  is  assigned,  as  before 
provided,  for  the  support  of  the  widow  and  children.  From  the 
decision  and  report  of  the  commissioners,  allowing  or  disallowing 
any  claim  to  the  amount  of  twenty  dollars,  any  executor,  admi- 
nistrator, or  creditor  inay  appeal  to  the  next  stated  session  of  the 
county  court  in  the  same  county,  (a) 

IHstrHnUion  of  assets  in  case  of  solvent  q^fd  insolvent  estcUes, — 
If,  on  the  report  of  commissioners  and  ascertaining  the  amount 
of  claims  against  the  estate,  it  appear  that  the  executor  or  admi- 
nistrator has  enough  to  pay  the  debts,  he  must  pay  the  same 
within  the  time  appointed  by  law :  if  he  has  not  enough  for  that 
purpose,  after  paying  the  expenses  of  administration,  he  will  pay 
the  debts  in  the  following  order  :  1st.  The  necessary  funeral  ex- 
penses. 2d.  The  expenses  of  .the  last  sickness.  3d.  Taxes.  4th. 
Debts  due  the  state.  5th.  Debts  due  the  United  States.  6th. 
Debts  due  to  other  creditors.  If  there  be  not  assets  enough  to 
pay  all  the  debts  of  any  one  class,  each  creditor  will  have  a  divi- 
dend in  proportion  to  his  claim  :  and  no  creditor  of  any  one  class 
will  receive  any  payment  till  those  of  the  preceding  class  are  fully 
paid. 

Executor  and  administrator,  how  liable  for  neglect  to  render 
account — ^When  an  executor  or  administrator,  after  being  duly 
cited  by  the  probate  court,  shall  neglect  to  render  his  account,  he 
will  be  liable  on  his  bond  for  all  damages  which  may  accrue ;  and 
his  bond  may  be  put  in  suit  on  the  application  of  any  person  in- 
terested in  the  estate. 

(a)  R.  S.  49.' 
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10.  Mode  of  Collecting  Debts. 

X.     BY     FOREIGN     ATTACHMENT. 

In  what  actions  this  process  lies. — All  actions  founded  on  any 
contract,  express  or  implied,  entered  into  since  January  1st,  1839, 
and  all  actions  founded  on  any  contract  where  the  principal 
defendant  has  absconded  from,  or  is  resident  out  of  this  state,  or 
is  concealed  within  this  state,  brought  in  the  county  court,  or 
before  a  justice  when  the  matter  in  demand  exceeds  the  sum  of 
forty  dollars,  may  be  commenced  by  the  trustee  process,  (a) 

Form  of  the  writ,  and  what  attachment  it  authorizes,  and  who 
are  liable  as  trustees. — See  laws  of  Massachusetts. 

Trustee  when  and  how  to  be  discharged;  his  examination  on 
oath,  his  default  on  non-appearance,  and  the  mode  of  trial  when 
he  appears. — See  laws  of  Massachusetts.  For  exception  in  re- 
ference to  trustee's  disclosure,  see  "  Trustee's  disclosure  not 
conclusive.**  • 

Case  in  which  adverse  claimant  may  become  a  party  to  the 
suit ;  the  proceedings  in  such  case,  and  when  principal  defendant 
may  be  a  witness. — See  laws  of  Massachusetts. 

Case  of  trustee  having  specific  goods.  What  demands  not 
attachable  by  this  process. — No  person  may  be  adjudged  a 
trustee, — 

1st.  By  reason  of  any  money  or  other  thing  due  from  him  to 
the  principal  defendant,  unless  it  is,  at  the  time  of  the  service  of 
the  writ  on  him,  due  absolutely  and  without  depending  on  any 
contingency.  * 

2d.  By  reason  of  any  debt  due  from  him  on  a  judgment,  so  long 
as  he  is  liable  to  an  execution  on  the  judgment. 

Attachment  of  debt  before  it  is  payable,  and  case  of  fraudu' 
lent  conveyance  to  trustee. — See  laws  of  Massachusetts. 

Trustee's  disclosure  not  conclusive. -^-Th^  answers  and  state- 
ments sworn  to  by  any  person  summoned  as  a  trustee  will  not  be 
considered  as  conclusive  in  deciding  how  far  he  is  chargeable, 
but  either  party  may  allege  and  prove  any  facts  that  may  be  ma- 
terial in  deciding  t'hat  question. 

(a)  R.  S:  39. 
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Liability  of  trustee  if  he  do  not  pay  the  sum  on  account  of 
which  he  is  adjudged  a  trustee. — ^If  any  person  adjudged  a  trustee 
refuse  or  neglect  to  pay  such  sum  as  the  court  determines  to  be 
due  from  him  to  the  principal  defendant  by  the  time  specified  in 
the  order  of  court,  he  will  be  liable  for  the  same,  with  interest,  to 
the  plaintiff  in  the  action,  to  be  recovered  in  an  action  on  the 
case. 

If  debt  recovered  by  plaintiff  or  the  amount  in  the  trustee's 
hands  do  not  exceed  ten  dollars,  trustee  to  be  discharged, — If  the 
amount  of  debt  or  damages  recovered  by  the  plaintiff  in  any  trus- 
tee process,  do  not  exceed  ten  dollars,  or  if  the  goods,  effects,  and 
credits  in  the  hands  of  the  trustee  do  not  exceed  in  value  ten 
dollars,  the  trustee  will  be  discharged,  and  recover  his  costs  against 
the  plaintiff. 

II.     BY    SUIT     AT     COMMON    LAW. 

Ordinary  process  in  dvil  causes;  and  attachments,  how 
issued;  writs  not  to  issue  unless  costs  are  secured. — The  ordina- 
ry mode  of  process  in  civil  causes  in  the  several  courts  of  this 
state  is  by  writ  of  summons  or  attachment.  Said  writs  of  attach- 
ment may  issue  against  the  goods,  chattels,  or  estate  of  the 
defendant,  and  for  want  thereof  against  his  body,  (a) 

No  writ  of  summons  or  attachment,  requiring  any  person  to 
s^^ar  and  answer  before  any  court  in  this  state,  will  be  issued 
lailess  there  be  sufficient  security  given  to  the  defendant  by  way 
of  recognizance,  by  some  person  other  than  the  plaintiff,  to  the 
satisfaction  of  the  authority  signing  such  writ,  that  the  plaintiff 
shall  prosecute  his  writ  to  effect,  and  shall  answer  all  damages,  if 
judgment  be  rendered  against  him. 

JReo/  and  personal  property  attached,  how  long  held. — Personal 
property  attached  on  mesne  process  will  be  held  to  respond  to  the 
judgment  rendered  on  such  process  thirty  days  from  the  time  of 
rendering  such  judgment ;  and  unless  the  plaintiff,  within  said 
thirty  days,  take  such  property  in  execution,  it  will  be  discharged 
from  such  process ;  and  real  estate,  attached  on  such  process,  will 
be  held  five  calendar  months  after  the  rendition  of  final  judgment, 

(«)  R.  S.  38. 
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and  no  longer,  unless  such  personal  property  or  real  estate  be  in- 
cumbered by  a  prior  attachment,  in  which  case  such  personal 
property  will  be  held  thirty  days,  and  such  real  estate  five  calendar 
months,  after  such  incumbrance  is  removed. 

Arrest  on  mesne  process. — When  the  body  of  any  person  is 
arrested  on  mesne  jHTocess,  the  officer  will  commit  him  to  jail  un- 
less he  expose  personal  property  sufficient  to  secure  such  officer,  or 
procure  some  person  to  become  surety  to  the  satisfaction  of  such 
officer,  by  indorsing  his  name  as  bail  on  the  back  of  the  writ. 

When  courts  will  issue  executions,  and  when  executions  are 
returnable. — The  Supreme  and  County  Courts,  respectively,  may 
issue  execution  in  due  form  of  law,  in  twenty-four  hours  after  the 
rising  of  the  court,  on  every  final  judgment  rendered  by  such 
court,  which  will  be  made  returnable  within  sixty  days  from  the 
date  thereof,  or  at  the  next  term  of  such  court  (if  not  less  thmi 
sixty  days),  at  the  election  of  the  party. 

Imprisonment  of  debtors. — ^No  female  may  be  arrested  or  im- 
prisoned on  any  mesne  process  issuing  in  any  action  founded  on 
contract,  nor  on  any  execution  issuing  on  a  judgment  recovered 
in  any  such  action. 

No  person,  who  is  a  resident  citizen  of  this  state,  may  be 
arrested  or  imprisoned  by  virtue  of  any  mesne  process  issuing  in 
an  action  founded  on  a  contract,  express  or  implied,  entered  into 
after  January  1,  1839,  nor  by  virtue  of  any  execution,  issued  on 
a  judgment  recovered  in  an  action  founded  on  any  such  contract ; 
provided,  that  if  the  plaintiff  in  an  action  on  any  contract  made 
after  said  date,  file  with  the  authority  issuing  the  writ  an  affidavit 
that  he  has  good  reason  to  believe  and  does  believe  that  the  de- 
fendant is  about  to  abscond  from  the  state,  and  has  secreted  about 
his  person  or  elsewhere  money  or  other  property,  such  writ  may 
issue  as  an  attachment  against,  and  be  served  upon  the  body  of 
the  defendant. 

When  the  goods  or  chattels  of  the  debtor  cannot  be  found, 
sufficient  to  satisfy  the  execution  and  legal  fees  thereon,  the  officer 
may  commit  the  debtor  to  jail. 

Liability  of  sheriff  neglecting  or  refusing  to  pay  over  money 
on  execution. — If  any  sheriff  neglect  or  refuse,  on  demand  made, 
to  pay  to  the  creditor  in  any  execution,  his  agent  or  attorney,  all 
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such  sums  of  money  as  said  sheriff  shall  have  received  on'  such 
execution,  he  will  forfeit  and  must  pay  to  the  person  to  whose  use 
he  received  such  money,  fifteen  per  cent,  interest  thereon  while  he 
detains  the  same  after  said  demand,  (a)  • 

'  Time  within  which  judgment  may  be  obtained  where  there  is  no 
controversy. ^-On  an  action  where  there  is  no  appearance  for  the 
defendant,  judgment  may  be  obtained  at  the  close  of  the  term 
when  said  action  is  entered. 


11.  Courts, 

The  judicial  power  is  vested  in  a  Supreme  Court,  and  County 
Courts,  or  Courts  of  Common  Pleas.  The  former  is  held  once, 
the  latter  twice  a  year  in  each  county  of  the  state.  The  Chan- 
cery Courts  have  two  stated  sessions  annually  in  each  county. 

(a)  R.  S.  11. 
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1.  ASSURANCES  AND  EVIDENCES  OF  DEBT. 

S.  RATES  OF  DAMAGES  ON  PROTESTED  BILLS. 

3.  USURY. 

4.  FRAUDS. 

5.  PRINCIPALS.  FACTORS,  AND  AGENTS. 

6.  LIMITED  PARTNERSHIPS,  AND  LIABILITY  OF  CORPORATE  INSTITU- 

TIONS. 

7.  INSOLVENT  LAWS. 

8.  EFFECT  OF  MARRIAGE  UPON  THE  TITLE  TO  THE  WIFE'S  PROPERTY. 

9.  UMITATION  OF  PERSONAL  ACTIONS,  AND  SAVING  CLAUSES. 

10.  EFFECT  OF  DEATH  ON  THE  RIGHTS  OF  CREDITORS. 

11.  MODE  OF  COLLECTING  DEBTS. 

12.  COURTS. 

1.  Assurances  and  Evidences  of  Debt 

Mutual  and  open  accounts,  how  affected  by  limitation  of  ac- 
lions. — Seff  title,  "  Limitation  of  Actions." 

Method  of  proving  book  accounts, — The  original  memoranda 
bf  charges  made  by  a  party,  at  or  near  the  time  of  the  transac- 
tion to  be  proved,  though  not  kept  regularly  in  the  manner  of  a 
day-book,  are  competent  evidence,  with  the  suppletory  oath  of  the 
party,  to  prove  the  items  charged,  and  the  jury  are  to  judge  of 
their  credit.  But  every  memorandum  of  a  shop-keeper  or  labor- 
er is  not  to  be  admitted  as  his  book.  The  charges  must  afford  a 
fair  presumption  that  they  were  the  daily  minutes  of  his  business 
transactions,  (a) 

If  the  clerk  who  made  the  entries  is  dead  or  insane,  the  book 
is  admissible  on  proving  his  handwriting,  (b) 

Where  a  tradesman's  day-book  has  marks  which  show  that 
the  items  have  been  transferred  to  a  ledger,  the  ledger  must  be 

(a)  9  Mas.  R.  317.    13  Mm.  R.  427.    4  Man.  R.  455.        (h)  3  Pick.  R.  396. 
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produced,  that  the  other  party  may  have  advantage  of  any  items 
ent^^  therein  to  his  credit,  (a)  * 

Where  entries  were  first  made  on  a  slate,  and  afterwards 
transcribed  upon  a  book,  kept  in  the  ledger  form,  such  book  was 
admitted  as  evidence  to  prove  the  items  charged,  {b) 

Set  off  of  mutual  demands, — Mutual  debts  and  demands  be- 
tween plaintiff  and  defendant  in  any  action,  may  be  set  off,  sub- 
ject to  the  following  restrictions : 

No  demand  may  be  set  off,  unless  founded  on  a  judgment,  or 
a  contract,  express  or  implied ;  nor  unless  it  is  for  the  price  of 
real  or  personal  estate  sold,  or  for  money  paid,  money  had  and 
received,  or  for  services,  or  unless  it  is  a  sum  that  is  liquidated,' 
or  one  that  may  be  ascertained  by  calculation ;  nor  unless  it  ex- 
isted at  the  time  of  the  commencement  of  the  suit,  and  then 
belonged  to  the  defendant,  nor  unless  it  is  due  to  him  in'his  own 
right. 

Any  demand  assigned  to  the  defendant,  with  notice  to  the 
plaintiff  of  the  assignment  before  the  commencement  of  the.  ac- 
tion, may  be  set  off  as  if  originally  payable  to  the  defendant. 

If  the  demand  set  off  is  founded  on  a  bond  or  other  contract 
having  a  penalty,  only  the  sum  equitably  due  will  be  set  off. 

The  set  off  will  be  allowed  only  in  actions  founded  on  de- 
mands which  could  themselves  be  the  subject  of  set  off. 

After  a  demand  in  set  off  is  filed,  the  plaintiff  will  not  be  al- 
lowed to  discontinue  his  action,  unless  by  consent  of  the  defend- 
ant, (c) 

Bills  of  exchange  and  promissory  notes, — Grace  on :  Void,  if 
given  for  gaming  consideration :  Provisions  as  to  notes  payable 
an  demand. — On  all  bills  of  exchange  payable  at  sight  or  at  a  fu- 
ture day  certain,  and  on  all  promissory  negotiable  notes  payable 
at  a  future  day  certain,  within  this  state,  in  which  there  is  no  ex- 
press stipulation  to  the  contrary,  grace  will  be  allowed,  as  it  is  by 
the  custom  of  merchants,  on  foreign  bills  of  exchange,  payable  at 
the  expiration  of  a  certain  period  after  date  or  sight :  but  these 
provisions  do  not  extend  to  any  bill  of  exchange,  note,  or  draft, 
payable  on  demand,  (d) 

All  notes,   or  other  securities  or  conveyances  in  which  the 

(a)  3  Mas.  R.  569.         (h)  13  lb.  427.  (c)  R.  S.  96.         (d)  R.  S.  303. 
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whole  or  any  part  of  the  consideration  is  for  money  or  goods  won 
by  gaming,  or  bets  thereon,  or  for  repaying  money  knowingly 
lent  or  advanced  for  any  gaming  or  betting,  or  at  the  time  and 
place  of  such  gaming  or  betting,  to  any  person  so  gaming  or  bet- 
ting,  will  be  void  as  between  the  parties,  and  as  to  aU  persons, 
except  those  who  claim  under  them  in  good  faith  and  without 
notice  of  the  illegality  of  the  consideration,  (a) 

In  any  action  on  a  promissdiy  note  payable  on  demand, 
brought  by  an  indorser  against  the  promissor,  any  matter  wiU  be 
deemed  a  legal  defence,  and  may  be  given  in  evidence,  which 
would  be  a  legal  defence  to  a  suit  on  the  same  note,  if  brought 
by  the  promissee.  (i) 

On  a  promissory  note  payable  on  demand,  made  after  this  act 
goes  into  operation,  (act  passed  April  6,  1839,)  a  demand  made 
within  or  at  the  expiration  of  sixty  days  from  the  date  thereof, 
without  grace,  will  be  deemed  to  be  made  within  a  reasonaUe 
time ;  and  any  thing  which  is  deemed  equivalent  to  a  present- 
ment and  demand  on  a  note  payable  at  a  fixed  time,  or  which 
would  dispense  with  such  presentment  and  demand,  if  it  occur  at 
or  within  the  said  sixty  days,  will  be  deemed  a  dishonor  thereof, 
and  will  authorize  the  holder  to  give  notice  of  such  dishonor  to 
the  indorser,  as  upon  a  presentment  to  the  promissor,  and  his 
neglect  or  refusal  to  pay  the  same.  And  no  presentment  of  such 
note  to  the  promissor  and  demand  of  payment  will  be  deemed  to 
be  made  within  a  reasonable  time,  so  as  to  charge  the  indorser, 
unless  made  on  or  before  the  last  of  said  sixty  days. 

Instruments  importing  consideration. — The  words  "  value  re- 
ceived "  are  only  prima  facie  evidence  of  consideration,  (c) 

Contracts  under  seal  are  valid  without  consideration,  (d) 

The  American  courts  have  been  disposed  to  treat  the  recital 
of  the  amount  of  consideration  in  a  deed  of  conveyance,  like  the 
mention  of  the  date  of  the  deed,  the  quantity  of  land,  and  other 
recitals  of  quantity  and  value  to  which  the  attention  of  the  par- 
ties is  supposed  to  have  been  but  slightly  directed,  and  to  which, 
therefore,  the  doctrine  of  estoppels  does  not  apply.  Hence, 
though  the  party  is  estopped  from  denying  the  conveyance,  and 

(«)  R.  8.  50.       (()  n>.  131.        ie)  14  Pick.  198.    5  Tb.  391.    6  lb.  437, 4^. 
(d)  8  Mm.  Rep.  1G3, 300.    3  lb.  159. 
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that  it  wa^  for  a  valuable  consideration,  yet  the  weight  of  Ameri- 
can authority  is  in  favor  of  treating  the  recital  as  only  prima 
facie  evidence  of  the  amount  paid,  in  an  action  of  covenant  by 
the  grantee,  to  recover  back  the  consideration,  or  in  an  action  of 
assumpsit  by  the  grantor,  to  recover  the  price  yet  unpaid,  (a) 

2.  Rates  of  Damages  on  Protested  Bills. 

Bills  payable  without  the  United  States. — When  a  bill  drawn 
or  indorsed  in  Massachusetts,  and  payable  without  the  United 
States,  except  in  Africa,  beyond  the  Cape  of  Good  Hope,  and 
Asia,  and  the  islands  thereof,  is  duly  protested,  the  party  liaMe 
for  the  contents  must,  on  due  notice  and  demand,  pay  the  same 
at  the  current  rate  of  exchange  at  the  time  of  the  demand,  and 
damages  at  the  rate  of  five  per  cent,  on  said  contents,  with  inter- 
est thereon,  computed  from  the  date  of  the  protest,  in  full  of  all 
damages,  charges,  and  expenses.  (6) 

Bills  payable  beyond  the  Cape  of  Good  Hope,  ^. — In  the 
excepted  cases  above  mentioned,  the  contents  of  the  bill  must, 
on  due  notice  and  demand,  pay  the  same  at  its  par  value,  with 
twenty  per  cent,  thereon,  in  full  of  all  damages,  interest,  and 
charges,  (c) 

Bills  payable  out  %f  the  state,  but  within  the  United  States. — 
Damages  on  inland  bills  are  as  follows :  on  bills  payable  in  Maine, 
New  Hampshire,  Vermont,  Rhode  Island,  Connecticut,  and  New- 
York,  two  per  cent. ;  in  New  Jersey,  Pennsylvania,  Maryland, 
and  Delaware,  three  per  cent. ;  in  Virginia,  the  District  of  Colum- 
bia, North  Carolina,  South  Carolina,  and  Georgia,  four  per  cent. ; 
and  within  any  other  of  the  United  States,  or  the  territories 
thereof,  five  per  cent,  (d) 

Bills  payable  within  this  state. — The  rate  of  damages  on  bills 
of  exchange,  and  orders  for  the  payment  of  money,  drawn  or 
indorsed  in  Massachusetts,  for  any  sum  not  less  than  one  hun- 
dred dollars,  payable  in  the  state,  at  any  place  not  less  than 
seventy-five  miles  from  the  place  where  the  same  is  drawn  or 
indorsed,  when  such  bills  or  orders  are  not  duly  accepted  or  paid, 

(tf)  Greenleaf  on  Evidence,  vol.  i,  see.  26.    17<  Mass.  Rep.  249.    90  Pick.  Rep.  247. 
(6)  R.  S.  33.  (c)  lb.  33.  (d)  lb.  239. 
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are  one  per  cent,  in  addition  to  the  contents  thereof,  and  interest 
on  said  contents,  (a) 


3.   Usury. 

The  rate  of  intere^^-r-The  rate  of  interest  is  six  per  cent,  per 
annum.  (f>) 

Effect  of  usury  on  a  contract — No  contract  for  the  payment 
of  money  with  interest  at  a  greater  rate  than  six  per  cent,  is 
thereby  rendered  void ;  but  whenever,  in  an  action  brought  on 
such  contract,  it  appears  upon  a  special  plea  to  that  effect,  that  a 
greater  rate  of  interest  than  the  law  allows,  has  been  directly  or 
indirectly  reserved,  taken,  or  received,  the  defendant  recovers  his 
full  costs,  and  the  plaintiff  forfeits  threefold  the  whole  interest 
reserved  or  taken,  and  has  judgment  only  for  the  balance  due 
after  deducting  said  threefold  amount,  (c) 

Party  paying  usurious  interest  to  recover  hack  threefold  the 
whole  interest, — A  party  paying  more  than  legal  interest  may 
recover  back  threefold  the  whole  interest  paid,  by  an  action  of 
debt,  or  by  a  bill  in  chancery,  provided  such  action  or  bill  be  pro- 
secuted within  two  years  after  said  interest  has  been  paid. 

Debtor  and  creditor  may  he  witnesses  in  certain  actions, — 
In  the  trial  of  any  action  where  it  appears  4»y  the  pleadings  that 
the  fact  of  unlawful  interest  having  been  taken  or  reserved  is  "put 
in  issue,  the  debtor  (the  creditor  being  living)  may  become  a  wit- 
ness, and  the  creditor,  if  he  offer  his  testimony,  shall  also  be  a 
witness. 

.  4.  Frauds. 

Statute  of  frauds. — No  action  (d)  may  be  brought  in  any  of 
the  following  cases,  unless  the  promise,  contract,  or  agreement  on 
which  such  action  is  brought,  or  some  memorandum  or  note 
thereof,  is  in  writing,  signed  by  the  party  to  be  charged,  or  some 
person  authorized  by  him : 

1st.  To  charge  an  executor  or  administrator  on  any  special 
promise  to  answer  damages  out  of  his  own  estate. 

(a)  R,  S.  33.  (6)  12  Pick,  R.  586.    R.  S.  35.  (c)  7  Pick.  R.  40. 

(rf)  R.  S.  479.  * 
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3d.  To  charge  any  person  upon  any  special  promise  to  answer 
for  the  debt,  default,  or  misdoings  of  another. 

3d.  To  charge  any  person  upon  an  agreement  made  in  con- 
sideration  of  marriage. 

4th.  Upon  any  contract  for  the  sale  of  lands,  tenements,  or 
hereditaments,  or  of  any  interest  in  or  concerning  them. 

6th.  Upon  any  agreement  not  to  be  performed  within  one 
year  from  the  making  thereof 

The  consideration  of  such  promise,  contract,  or  agreement 
need  not  be  expressed  in  the  writing,  signed  by  the  party  to  be 
charged  therewith,  but  may  be  proved  by  any  other  legal  evi- 
dence. 

No  action  shall  be  brought  on  any  representation  or  assurance 
concerning  the  character,  conduct,  credit,  ability,  trade  or  deal- 
ings of  any  other  person,  unless  such  representation  or  assurance 
be  made  in  writing,  and  signed  by  the  party  to  be  charged  there- 
by, or  by  some  person  authorized  by  him. 

No  contract  for  the  sale  of  goods  for  the  price  of  fifty  dollars 
or  more  shall  be  valid,  unless  the  purchaser  accept  and  receive 
part  of  the  goods  sold,  or  give  something  in  earnest  to  bind  the 
bai^ain  or  in  part  payment,  or  unless  some  note  or  memorandum 
in  writing  of  the  bargain  be  made  and  signed  by  the  party  to  be 
charged  thereby,  or  some  person  authorized  by  him. 

Provisions  as  to  delivery  of  mortgaged  property,  4^. — No 
mortgage  of  personal  property  is  valid  against  any  other  person 
than  the  parties  thereto,  unless  possession  of  the  mortgaged 
property  be  delivered  to  and  retained  by  the  mortgagee,  or  unless 
the  mortgage  be  recorded  by  the  clerk  of  the  town  where  the 
mortgagor  resides,  and  by  the  clerk  of  the  town  where  he  princi- 
pally transacts  his  business.  But  nothing  herein  contained  will 
avoid  or  defeat  any  contract  of  bottomry  or  respondentia,  or  the 
transfer,  assignment  or  hypothecation  of  any  ship  or  goods,  at  sea 
or  abroad,  if  the  mortgagee  shall  take  possession  of  such  ship  or 
goods  as  soon  as  may  be  after  the  arrival' thereof  within  this 
state. 

A  mortgage  of  goods  which  the  mortgagor  does  not  own 
when  the  mortgage  is  made,  though  he  afterwards  acquires  them, 
is  void  as  against  his  attaching  creditors,  (a) 
(a)  10  Met.  Rep.  481. 
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Frauds  in  general. — ^An  act  done  with  intent  to  defraud  is  no 
ground  for  a  civil  action  for  fraud,  unless  some  actual  damage  be 
occasioned  to  the  plaintiff,  (a) 

Oral  representations  made  by  the  vendor  previously  to  a 
written  contract  of  sale,  may  be  introduced  to  show  fraud.  (6) 

All  the  members  of  a  firm  are  liable  for  the  fraud  of  one  of 
them,  or  of  their  agent,  in  the  course  of  his  employment,  in  the 
sale  of  partnership  property,  (c) 

Fraudulent  conveyances. — A  conveyance  made  to  defraud 
creditors,  though  voidable  by  them,  is  valid  against  the  grantor 
and  his  heirs,  (d) 

A  conveyance  with  intent  to  defraud  creditors  cannot  be 
avoided  by  them,  unless  the  grantee  participated  in  such  fiaudu- 
lent  intent,  (c) 

In  order  to  impeach  a  conveyance  as  fraudulent  against 
creditors,  being  without  consideration,  or  on  a  secret  trust,  it  is 
not  necessary  to  show  that  the  grantor  was  insolvent  at  the  time 
of  conveying,  but  only  that  he  was  deeply  indebted.  (/) 

A  conveyance  of  land  originally  fraudulent  as  against  credit- 
ors, is  not  thereby  void,  but  only  voidable,  and  may  be  purged  of 
fraud  if  the  fraudulent  intent  be  abandoned,  and  the  grant  con- 
firmed for  adequate  consideration,  {g) 

A  fraudulent  grantee  cannot  be  held  as  trustee  of  the  grantor 
after  having  paid  bona  fide  debts  of  the  grantor  to  the  full  amount 
of  the  property  received.  Qi) 

Real  estate  purchased  by  a  debtor,  and  held  by  the  vendor  or 
some  other  person  for  the  purpose  of  defrauding  creditors,  may 
be  attached  and  taken  in  execution  as  the  property  of  the 
debtor,  (f) 

A  deed  executed  and  registered  without  the  knowledge  of  the 
grantee  is  valid  if  subsequently  accepted  by  him.  (*) 

An  assignment  of  chattels  in  trust  for  the  payment  of  debts, 
not  signed  by  or  assented  to  by  any  creditors,  renders  the  assignee 
liable  as  trustee  of  the  debtor.  {I) 

(a)  3  Maas.  R.  111.  (6)  22  Pick.  R.  546.  (c)  1  Met.  R.  560. 

(rf)  4  Maai.  R.  354.  3  ft.  573,  580.    20  Pick.  R.  247. 
(e)  12  Mass.  R.  456.     12  Pick.  R.  89.     14  Maas.  R.  245. 250.     3  Met.  R.  63. 
(/)  19  Pick.  R.  231.  {g)  3  Met.  R.  332.  (A)  12  Mass.  R.  140. 

(0  R.  S.  107.  {k)  12  Maaa.  R.  456.  (Q  9  Pick.  R.  13. 
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Fraudulent  xaks  of  personal  property, — A  sale  of  goods'  pro- 
cured by  fraud  in  the  vendee  is  not  void,  but  voidable  by  the 
vendor;  and  until  it  is  so  avoided,  the  vendee  may  give  a  perfect 
title  to  a  bona  fide  purchaser,  without  notice  of  the  fraud,  (a) 

If  on  a  safe  the  vendor  makes  untrue  statements  of  matters 
of  fact,  as  of  his  own  knowledge,  and  the  vendee  is  thereby 
deceived,  he  may  avoid  the  sale,  though  the  vendor  did  not  know 
whether  they  were  true  or  false.  (6) 

Where  the  members  of  a  corporation  are  personally  liable  for 
the  debts,  a  transfer  of  shares  to  avoid  the  levy  of  an  execution 
for  such  debts  upon  the  person  or  individual  property  is  fraudu- 
lent and  void  as  against  creditors,  (c) 

The  sale  of  goods  without  delivery  of  possession  is  invalid  as 
against  an  attaching  creditor  of  the  vendor,  (d) 

But  after  an  actual  sale  and  delivery  of  goods,  possession  by 
the  vendor  is  not  a  conclusive  badge  of  fraud  so  as  to  render  the 
sale  void  as  against  creditors,  (e) 

The  continuance  of  a  mortgagor  in  possession  and  use  of  the 
property  after  a  mortgage  becomes  absolute,  does  not  per  se  con- 
stitute fraud.  (/) 

If  any  person  summoned  as  a  trustee  have  in  his  possession 
goods,  effects,  or  credits  of  the  principal  defendant,  which  he 
holds  by  a  conveyance  or  title  void  as  to  the  creditors  of  such 
defendant,  he  may  be  adjudged  trustee  on  account  of  such  goods, 
effects  and  oredits,  though  the  principal  defendant  could  not  have 
maintained  an  action  therefor  against  him.  (g) 


5.  Principals,  Factors,  and  Agents. 

Every  factor  or  other  agent  intrusted  with  the  possession  of 
any  merchandise  for  the  purpose  of  sale,  or  any  bill  of  lading 
consigning  the  same  to  such  factor  for  that  purpose,  shall  be 
deemed  the  true  owner  thereof,  so  as  to  give  effect  to  any  bona  • 
fide  contracts  made  by  such  factor  with  any  third  person  for  the 

(<)  12  Pick.  R.  307.  (b)  18  lb.  95.  (c)  17  Mass.  R.  330. 

(d)  17  Man.  R.  110.    7  Pick.  R.  56.    11  lb.  353. 

(e)  15  Mass.  R.  244.    2  Pick.  R.     14  lb.  464, 497.  (/)  19  Pick.  R.  202. 
(g)  R.  S.  109,  §  3^.    4  Man.  R.  508.    12  lb.  140.  5  lb.  390. 
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sale  of  such  merchandise  in  whole  or  irt-  part.  The  consignee  of 
merchandise  shall  have  a  lien  thereon,  to  secure  the  payment  of 
any  money  advanced,  or  securities  given  to  the  shipper  on  ac- 
count of  such  consignment,  where  such  consignee  has  no  notice 
at  the  time  of  making  the  advance  by  the  bill  of  lading  or  other- 
wise, that  the  shipper  is  not  the  bona  fide  owner  thereof,  and 
where  also  at  the  time  of  the  shipment,  the  merchandise  was  in 
the  lawful  possession  of  the  shipper,  (a) 

6.  Limited  Partnerships,  and  Liability  of  Corporate  Institutions. 

Limited  partnerships  may  he  formed  except  for  hanking  and 
insurance. — Limited  partnerships  may  be  formed  for  the  transac- 
tion of  mercantile,  mechanical,  or  manufacturing  business,  upon 
the  conditions  hereafter  stated ;  but  none  of  the  provisions  herein 
contained  authorize  such  partnerships  for  the  purpose  of  banking 
and  insurance,  (b) 

Liabilities  of  general  and  special  partners. — Said  partner- 
ships may  consist  of  one  or  more  persons,  called  general  partners, 
to  be  jointly  and  severally  responsible  like  other  general  partners, 
and  of  one  or  more  persons  contributing  a  specific  sum  in  cash 
as  capital,  to  be  called  special  partners,  and  not  to  be  personally 
liable  for  debts  of  the  partnership,  except  as  hereinafter  pro- 
vided. 

Certificates  to  he  made  by  partners,  and  to  be  acknowledged, 
recorded,  and  published, — The  persons  forming  such  partnerships 
must  severally  sign  a  certificate  containing  the  name  of  the  part- 
nership, the  names  and  places  of  residence  of  each  of  the  general 
and  special  partners,  specifying  who  are  general  and  who  are 
special  partners,  the  amount  of  capital  contributed  by  each  spe- 
cial partner,  the  general  nature  of  the  business  to  be  transacted, 
and  the  time  when  the  partnership  is  to  commence  and  terminate. 

The  partnership  will  not  be  deemed  to  have  been  formed  till 
such  a  certificate  shall  be  acknowledged  by  all  the  partners  be- 
fore a  justice  of  the  peace,  and  recorded  in  the  registry  of  deeds 
of  the  county  in  which  the  principal  place  of  the  business  of  the 
partnership  is  situated,  in  a  book  kept  for  the  purpose,  open  to 

(•)  Aeti  of  1845, 515.  (b)  R.  S.  34. 
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public  inspection;  and  if  the  partnership  shall  have  places  of 
business  in  different  counties,  a  copy  of  the  certificate  certified 
by  the  register  of  deeds  in  whose  office  it  shall  be  recorded 
must  be  filed  and  recorded  in  like  manner  in  the  office  of  the 
register  of  deeds  in  every  such  county ;  and  if  any  false  state- 
ment is  made  in  such  certificate,  all  interested  in  the  partnership 
will  be  liable  as  general  partners. 

The  partnership  will  be  deemed  general  unless  a  copy  of  the 
certificate  above-mentioned  is  published  for  six  weeks  next 
after  said  registry,  in  a  newspaper  printed  in  the  county  where 
their  principal  place  of  business  is  situated,  or  if  no  paper  is  printed 
there,  in  a  newspaper  printed  in  Boston. 

Renewal  of  partnerships. — On  every  renewal  of  a  limited 
partnership,  a  certificate  thereof  must  be  made,  acknowledged, 
recorded,  and  published,  as  in  the  original  formation  of  such 
partnership  ;  otherwise  it  will  be  deemed  a  general  partnership. 

Partnership  style  ;  liability  of  special  partners  in  case  of 
deficit  of  assets. — The  names  of  the  general  partners  only  are  to 
be  inserted  in  the  firm,  without  the  addition  of  the  word  com- 
pany, or  any  other  general  term  ;  and  the  business  is  to  be  trans- 
acted by  the  general  partners  only  ;  and  any  special  partner  per- 
mitting his  name  to  be  used  in  the  firm,  or  personally  making 
any  contract  respecting  partnership  concerns  with  any  person 
except  the  general  partners,  will  be  deemed  a  general  partner. 

While  the  partnership  continues,  no  portion  of  the  capital 
stock  is  to  be  withdrawn,  nor  any  division  of  interest  or  profits 
to  be  made,  so  as  to  reduce  such  capital  stock  below  the  sum 
stated  in  the  certificates  above  mentioned ;  and  if  during  the  ex- 
istence, or  at  the  termination  of  the  partnership,  the  assets  of  such 
partnership  do  not  suffice  to  pay  its  debts,  the  special  partners 
will  severally  be  held  responsible  for  all  sums  received,  withdrawn, 
or  divided  by  them,  with  interest  thereon  from  the  time  when 
they  were  withdrawn.  • 

Assignments — when  valid, — In  case  of  insolvency,  no  general 
assignment  will  be  valid,  unless  it  provide  for  a  pro  rati  distribu- 
tion of  the  partnership  property  among  all  the  creditors,  except- 
ing claims  of  the  United  States  government,  arising  from  bonds 
for  duties,  which  are  to  be  paid  or  secured  first. 
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Assent  of  creditors  to  assignment,  when  to  be  presumed. — 
T-he  assent  of  creditors  to  such  assignment  will  be  presumed, 
unless  they  dissent,  expressly  or  impliedly,  within  sixty  days  after 
notice  thereof;  and  notice  of  such  assignment  must  be  given 
within  fourteen  days  after  it  is  made,  in  some  newspaper  printed 
in  the  county  where  the  place  of  business  of  the  party  making  it 
is  situated,  or  if  there  be  no  such  newspaper,  then  in  some  news- 
paper printed  in  Boston.  Partners  doing  business  in  Duke's 
coiinty  or  Nantucket,  must  give  such  notice  in  some  newspaper 
priated  in  Boston,  within  sixty  days  after  the  date  of  the  assign- 
ment, if  there  is  no  newspaper  printed  in  the  counties,  respectively, 
where  their  places  of  business  are  situated. 

Suits  to  be  by  and  against  general  partners,  except  in  certain 
cases. — Suits  respecting  the  partnership  business  must  be  brought 
by  and  against  the  general  partners  only,  except  where  special 
partners  are  to  be  deemed  general  partners,  in  which  case  all 
who  are  deemed  general  partners  may  join  or  be  joined  in  the 
suit,  and  excepting  also  the  case  above  mentioned,  where  special 
partners  are  held  severally  responsible  on  account  of  sums  with- 
drawn from  the  common  stock. 

Dissolution,  how  effeo^ed. — No  dissolution  of  such  partnership 
can  take  place,  except  by  operation  of  law,  before  the  time  speci- 
fied in  the  certificate,  unless  notice  thereof  is  recorded  in  each 
registry  where  the  original  certificate  or  certificate  of  renewal 
before  mentioned  was  recorded,  and  unless  such  notipe  is  pub- 
lished six  successive  weeks  in  some  newspaper  printed  in  the 
county  where  the  original  certificates  were  published,  if  there  be 
any  such  newspaper  otherwise  in  one  printed  in  Boston. 

Liability  of  partners  in  cases  not  specially  provided  for. — 
In  all  cases  not  herein  provided  for,  limited  {)€urtners  are  subject 
to  all  the  liabilities  and  entitled  to  all  the  rights  of  general 
partner^. 

Equity  jurisdiction  of  Supreme  Judicial  Court — The  Su- 
preme Judicial  Court  may  hear  and  determine  in  equity  all 
questions  arising  under  these  provisions. 

Corporations  to  continue  three  years  after  charter  expires,  to 
close  their  concerns. — Corporations  whose  charters  expire  by 
their  own  limitation,  or  are  annulled  in  any  way,  continue  bodies 
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corporate  three  years  after  such  dissolution,  for  the  purpose  of 
prosecuting  and  defending  suits,  and  closing  their  concerns,  (a) 

When  corporations  expire,  receivers  to  be  appointed. — ^On  the 
expiration  or  annulling  of  the  charter  of  any  corporation,  the 
Supreme  Court  may,  on  petition  of  any  creditor,  stockholder,  or 
member,  appoint  receivers  to  take  possession  of  the  property  and 
settle  the  affairs  of  the  corporation :  their  powers  to  continue  so 
long  as  the  court  shall  think  necessary.  And  said  court  has 
equity  jurisdiction  of  all  questions  arising  in  the  proceeding  of 
such  receivers. 

Franchise  may  be  attached  and  sold  on  execution :  liability 
of  the  corporation  in  such  case  :  right  of  redemption. — The  fran- 
chise of  any  corporation  authorized  to  receive  toll,  and  al)  the 
rights  and  privileges  thereof,  are  liable  to  attachment  on  mesne 
process,  and  may  be  sold  on  execution :  the  powers,  duties,  and 
liabilities  of  such  corporation  continuing  the  same  after  such  sale 
as  before.  And  such  franchise  may  be  redeemed  by.  paying. or 
tendering  the  purchaser  the  sum  paid,  with  twelve  per  cent, 
interest  thereon,  without  any  allowance  for  the  toll  which  he 
may  have  received. . 

Warrants  of  distress  against  corporations  for  damages. — A 
warrant  of  distress  may  issue  against  such  corporation  for  dam- 
ages,, duly  assessed,  with  interest  thereon  and  reasonable  costs, 
for  any  injury  to  property  by  the  doings  of  such  corporation, 
provided  said  damages  remain  unpaid  thirty  days  after  such 
assessment. 

Remedy  in  equity  against  officers  and  members.— Money  due 
from  officers  or  members  of  a  corporation  for  any  debts  thereof, 
or  for  any  acts  of  the  officers  or  members  thereof,  respecting  the 
business  thereof,  may  be  recovered  by  a  bill  in  equity  to  the 
Supreme  Judicial  Court. 

7.  Insolvent  Laws. 

Commissioner  in  insolvency,  and  his  courts. — There  is  one 
commissioner  in  insolvency  in  each  county,  holding  courts  at  the 
shire  town  thereof  on  the  first  Tuesday  of  each  month,  and  at 
such  other  times  and  places  as  he  may  appoint,  (ft) 

(a)  R.  S.  44.  (6)  Insolvent  Law  of  1848,  §§  1  and  4. 
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Debtor's  petition,  and  warrant  thereon. — On  the  petition  of 
any  debtor  owing  not  less  than  two  hundred  dollars,  which  he  is 
unable  to  pay,  to  the  commissioner  for  the  county  where  he 
resides  or  has  his  usual  place  of  business,  such  commissioner  will 
issue  a  warrant  to  a  messenger  (who  must  -be  a  sheriff  or  deputy 
sheriff  of  said  county)  (a),  ordering  him  to  take  possession  of  all 
the  estate  of  said  debtor,  both  real  and  personal,  and  keep  the 
same  till  the  appointment  of  an  assignee  or  assignees,  (b) 

Duties  of  messenger:  first  meeting. — ^Said  messenger  thereon 
takes  possession  of  all  of  said  estate,  gives  public  and  personal  no- 
tice of  the  insolvency,  and  calls  a  meeting  of  creditors,  to  prove  their 
debts  and  choose  one  or  more  assignees.  In  case  no  choice  is  made 
by  creditors,  the  commissioner  appoints.  At  this  meeting  the 
debtor  must  produce  a  full  schedule  of  his  creditors  and  assets,  (c) 

Duties  of  the  assignee. — The  assignee  must  accept  in  writing 
his  appointment  within  four  days  after  it  is  made  (d) ;  give  bonds 
with  sufficient  sureties,  if  required  by  a  majority  of  the  creditors 
who  have  proved  their  claims,  or  by  the  commissioner  (e) ;  call 
such  meetings  of  creditors  as  he  shall  be  ordered  by  the  commis<> 
sioner :  collect  all  the  debtor's  estate  by  suit  or  otherwise :  con- 
vert the  same  into  money,  of  which,  with  his  expenses  and 
charges,  he  must  keep  an  accurate  account,  to  be  produced  at  the 
third  meeting  of  the  creditors  (/) :  and  pay  out  such  dividends 
as  m*ay  be  ordered  by  the  commissioner.  The  assignee  may  be 
removed  by  the  vote  of  a  majority  of  creditors,  and  a  new  one 
appointed.  He  may  also  be  removed  by  the  commissioner  when 
it  shall  appear,  on  the  complaint  of  some  person  interested  in  the 
estate,  that  he  has  been  guilty  of  some  fraudulent  act  in  reference 
to  said  estate,  (g)  And  he  may  be  committed  to  the  common 
jail,  if.  he  disobey  any  lawful  order  of  the  commissioner.  (A) 

(a)  Laws  of  1844,  c.  178.  §  10. 

(6)  Laws  of  1838,  c.  163,  §  1 .    Laws  of  1841,  c.  124.  §  1. 

(c)  Laws  of  1838,  c.  163,  ^$3.  6.  By  the  Laws  of  1848,  c.  304,  $8,  this  schedule 
must  be  presented  by  the  debtor  to  the  messenger  within  three  days  after  the  date  of 
the  warrant,  and  the  messenger  mast  return  the  same  at  the  first  meeting. 

(d)  Laws  of  1838,  c,  163,  §2. 

(«)  Laws  of  1844,  c.  178,  §11.    Insolvent  Law  of  1848,  §12. 
(/)  Laws  of  1838,  c.  163,  « 11, 12. 

(£)  Laws  of  1838,  c.  163,  §  11.    Insolvent  Law  of  1848,  §  12. 
(A)  Laws  of  1838,  c  163,  «23. 
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Second  meeting. — The  assignee  will  call  a  second  meeting  of 
creditors  by  order  of  the  commissioner,  within  three  months 
from  the  date  of  the  warrant  to  the  messenger,  at  which  meeting  * 
debts  may  be  proved,  the  debtor  may  amend  his  schedules,  and 
must  make  and  subscribe  an  oath,  to  be  filed  in  the  case,  that  said 
schedules  are  correct,  that  his  property  has  been  fully  and  fairly 
delivered  up  for  the  benefit  of  his  creditors,  and  that  if  any  thing 
thereafter  comes  into  his  hands  which  ought  to  go  to  said  credit- 
<Mrs,  it  shall  be  delivered  to  the  assignee  for  that  purpose,  (a)  ' 

Third  and  subsequent  meetings. — The  assignee  will  call  a 
third  meeting  of  creditors,  by  order  of  the  commissioner,  within 
six  months  after  his  appointment,  at  which  meeting  debts  may  be 
proved,  the  assignee  will  render  a  full  account  of  all  receipts  and 
payments  touching  the  estate  of  the  debtor,  and  the  commissioner 
will  thereupon  order  a  dividend  of  the  estate,  or  of  such  part 
thereof  as  he  shall  think  fit.  Should  any  funds  remain  in  the 
hands  of  the  assignee,  a  second  dividend  will  be  made  within 
eighteen  months  after  his  appointment,  which  will  be  final,  unless 
some  suit  is  pending,  or  some  part  of  the  estate  outstanding. 
Debts  proved  after  any  dividend  will  not  be  permitted  to  disturb 
it  And  if  after  the  payment  of  all  the  debts  proved  against  the 
estate,  any  surplus  remains,  it  will  be  paid  to  the  debtor,  (b) 

Privileged  debts. — Debts  due  to  the  United  States  and  the 
commonwealth:  debts  due  to  operatives  in  the  service  of  the 
insolvent,  for  labor  performed  within  sixty-five  days  before  the 
insolvency,  to  an  amount  not  exceeding  twenty-five  dollars ;  and 
costs  incurred  as  provided  in  the  foUowing  section,  are  preferred 
debts,  (c) 

Effect  of  the  assignment  on  attachments. — The  assignment 
dissolves  alt  attachments  of  property  belonging  to  the  insolvent, 
made  ^ter  the  Insolvent  Laws  went 'into  operation  and  before 
the  time  of  the  first  publication  of  issuing  the  warrant,  on  mesne 
process  issuing  from  any  court  of  this  state  {d)y  even  though  judg- 
ment is  recovered  before  the  assignment  takes  eflfect,  if  the, exe- 
cution is  not  levied  till  after  the  first  publication  of  notice  (e) ; 

(a)  Laws  of  1838,  e.  1 63,  (  7.  (h)  lb.  c.  163,  §§  12, 13. 

(«)  LawB  of  1838,  c.  163,  §  12.    Vb.  c.  163,  ^24.    Laws  of  1841,  c.  124,  ^  6. 

{fi  Lftwi  of  1638,h:.  163,  §5.    21  Pick.  R.  169.  (e)  7  Met.  R.  318. 
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but  not  if  the  levy  is  commenced  before  the  first  oublication.  (a) 
And  whenever  such  attachment  is  dissolved  by  proceedings  under 
'  this  act,  the  legal  costs  in  the  suit  are  a  privileged  debt,  provided 
the  debt  on  which  the  suit  is  founded  is  proved,  (b) 

Proof  of  debts,  what  debts  may  be  proved,  when  they  may  be 
proved,  oath  before  proving  debts.-^AW  debts  due  and  payable  from 
the  debtor  at  the  time  of  the  first  publication  of  the  notice  of  issu- 
ing the  warrant,  may  b^  proved  and  allowed  against  the  estate  at 
any  regular  meeting  of  the  creditors ;  dud  all  debts  then  absolutely 
due,  though  not  payable  till  afterwards,  may  be  proved  as  if  paya- 
ble presently,  with  a  discount  of  interest,  where  no  interest  is  pay- 
able by  the  contract  till  the  time  when  the  debt  would  become 
payable  :  and  all  moneys  due  from  the  debtor  on  any  bottomry  or 
respondentia  bond,  or  on  any  policy  of  insurance,  may  be  proved, 
in  case  the  contingency  or  loss  happen  before  making  the  first  divi- 
dend, as  if  it  had  happened  before  the  said  first  publication :  and  in 
case  the  debtor  shall  be  liable  for  any  debt  in  consequence  of  having 
made  or  indorsed  any  bill  of  exchange  or  promissory  note  before 
the  said  first  publication,  or  in  consequence  of  the  payment  by  a 
party  to  any  bill  or  note  of  the  whole  or  any  part  thereof,  or  of 
a  payment  by  any  surety  of  the  debtor  in  any  contract,  although 
such  payments  be  made  after  the  said  first  publication,  provided 
they  be  made  before  the  making  of  the  first  dividend,  such  debt 
may  be  proved  as  if  it  had  been  due  and  payable  by  the  said 
debtor  before  said  first  publication :  and  all  demands  against  the 
debtor  on  account  of  goods  or  chattels  vn*ongfuliy  obtained,  taken, 
or  withheld  by  him,  may  be  proved  to  the  amount  of  the  worth 
of  the  property  thus  taken  :  and  no  other  debt  than  those  above 
mentioned  may  be  proved,  (c) 

In  cases  of  mutual  credit  or  debt  between  the  insolvent  and 
any  other  person,  the  balance  only  of  account  will  be  allowed  or 
paid  on  either  side. 

A  creditor  holding  property  of  the  debtor  by  mortgage,  pledge, 
or  li^n,  to  secure  the  payment  of  a  debt,  must  sell  such  property 
under  the  order  of  the  commissioner,  apply  the  proceeds  to  the 
payment  of  his  debt,  and  come  in  as  a  creditor  for  the  balance, 
or  give  up  to  the  assignee  the  property  so  held  as  security,  and 

(a)  9  Met.  R.  33.        (6)  Laws  of  1841,  c  134,  §  6.  .     («)  Laws  of  1838,  c.  163,  §3. 
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come  in  as  a  creditor  for  his  whole  debt,  or  not  prove  any  part 
of  said  debt. 

No  debt  can  be  proved  against  an  insolvent  estate,  unless  the 
creditor  make  oath  in  substance  as  follows : — ''  I,  ,  do 

swear  that  ,  of  ,  by  (or  against)  whom  proceedings  . 

in  insolvency  have  been  instituted,  at  and  before  the  date  of  such 
proceedings,  was,  and  still  is,  justly  and  truly  indebted  to  me  in 
the  sum  of  ,  for  which  sum,  or  any  part  thereof,  I  have  not, 

nor  has  any  other  person  to  my  use,  to  my  knowledge  or  belief, 
received  any  security  or  satisfaction  whatever,  beyond  what  has 
been  disposed  of  agreeably  to  law.  And  1  do  further  swear  that 
the  said  claim  was  not  procured  by  me  for  the  purpose  of  influ- 
encing the  proceedings  in  this  case."  Said  oath  may  be  adminis- 
tered by  any  justice  of  the  peace,  where  the  creditor  resides  more 
than  five  miles  from  the  place  of  meeting  of  the  creditors. 

Examination  of  debtor,  and  of  any  person  suspected  of  con- 
cealing, 4^.,  debtors*  effects, — The  debtor  must,  at  any  time  be- 
fore the  granting  of  his  certificate  of  discharge,  on  due  notice, 
attend  and  submit  to  an  examination  on  oath,  before  the  commis- 
sioner and  the  assignees,  on  all  matters  relating  to  his  estate  and 
the  due  settlement  thereof  according  to  law ;  said  examination  to 
be  in  writing,  when  so  required  by  the  commissioner,  and  to  be 
signed  by  the  debtor  and  filed  with  the  other  proceedings,  {a) 

The  commis^oner  before  whom  any  matter  is  pending  in  in- 
solvency, may,  on  complaint,  under  oath,  of  any  person  interested 
in  the  estate,  cite  before  him  any  jjerson  suspected  of  having 
fraudulently  received,  concealed,  embezzled,  or  conveyed  away 
any  of  the  estate  of  the  insolvent,  to  be  examined  on  oath,  and  if 
the  person  so  cited  refuse  to  appear  and  answer  all  lawfully  pro- 
pounded interrogatories,  he  maybe  committed  to  the  common 
jail  until  he  submit  to  the  order  of  the  commissioner,  (b) 

Causes  of  proceeding  against  an  insolvent  on  petition  of  ere- 
ditors. — ^If  any  person  arrested  on  mesne  process  in  any  civil  ac- 
tion for  one  hundi;ed  dollars  or  upward,  founded  on  a  demand  in 
its  nature  provable  against  the  estate  of  an  insolvent  debtor,  do 
not  give  bail  thereon  on  or  before  the  return  day  of  such  process : 
or  if  any  person  be  actually  imprisoned  more  than  thirty  days  on 

(a)  Laws  of  1838,  c.  163,  §  6.  (()  Laws  of  1846,  c.  168,  f  1. 
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mesne  process  or  execution,  in  any  civil  action  founded  on  such 
contract,  for  one  hundred  dollars  or  upwards :  or  if  any  person 
whose  goods  or  estate  are  attached  on  mesne  process  in  any  civit 
action  founded  on  such  contract,  for  one  hundred  dollars  or  up- 
wards, do  not  within  fourteen  days  from  the  return  day  of  the 
writ,  if  the  term  of  the  court  to  which  the  process  is  returnable 
shall  so  long  continue,  or  on  or  before  the  last  day  of  said  term, 
if  said  court  shall  sooner  rise,  dissolve  the  attachment,  any  creditor 
having  a  demand  against  such  person  to  the  amount  of  one  hun- 
dred dollars  (although  the  debt  may  not  have  become  payable),  in 
its  nature  provable  against  his  estate,  may  within  ninety  days,  and 
not  after,  petition  the  commissioner  for  the  county  where  the 
debtor  resides,  that  a  warrant  may  issue  against  the  estate  of  said 
debtor,  and  the  usual  proceedings  in  insolvency  be  had.  And  if 
the  facts  set  forth  in  such  petition  appear  to  be  true,  the  commis- 
sioner will  issue  a  warrant,  and  the  usual  proceedings  in  insol- 
vency will  be  had,  as  if  on  a  voluntary  petition  of  said  debtor,  (a) 
And  if  any  person  remove  himself,  or  his  property,  or  any  part 
thereof,  from  the  commonwealth,  with  intent  to  defraud  his  cre- 
ditors, or  conceal  himself  to  avoid  arrest,  or  his  property  or  any 
part  thereof  to  prevent  its  being  attached  or  taken  on  any  legal 
process,  or  procure  himself  or  his  property  to  be  arrested,  attached, 
or  taken  on  any  legal  process,  or  make  any  fraudulent  convey- 
ance or  transfer  of  his  property,  or  any  part  thereof,  then  any  of 
his  creditors  whose  claims  provable  against  his  estate  amount  to 
one  hundred  dollars,  may  apply  by  petition,  stating  the  facts  and 
the  nature  of  said  claim  or  claims,  verified  by  oath,  to  the  com- 
missioner of  the  county  where  the  debtor  resides  or  last  resided, 
praying  that  his  estate  may  be  seized  and  distributed  according  to 
law ;  and  after  due  notice  to  the  debtor,  and  a  hearing  of  the  peti- 
tioners and  debtor,  or  his  default  to  appear,  if  the  facts  stated  in 
said  petition  appear  to  be  true,  the  master  will  issue  his  warrant 
to  take  possession  of  the  estate  of  said  debtor,  and  the  usual  pro- 
ceedings in  insolvency  will  be  had.  (b) 

Insolvency  of  Copartners, — A  warrant  may  be  issued  against 
partners  on  their  petition,  or  that  of  one  of  them,  or  on  the  petition 

(a)  Laws  of  1838,  c.  163,  §  19.    Uwb  of  1844,  c.  178,  §  13. 
(6)  Uwflofl844,c.  178,^9. 
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of  a  creditor,  in  the  manner  herein  provided  for.  On  such  warrant 
the  joint  stock  and  property  of  the  company  and  the  separate  es- 
tate of  each  of  the  partners  will  be  taken,  excepting  the  parts  ex- 
empted from  attachment,  and  the  joint  and  separate  creditors  may 
prove  their  respective  debts.  The  assignees  will  be  chosen  by  the 
company  creditors,  and  they  will  keep  separate  accounts  of  the 
joint  property  of  the  company  and  the  separate  estate  of  each  mem- 
ber, and  after  deducting  from  the  whole  amount  received. by  the 
assignees  all  their  expenses  and  disbursements,  the  net  proceeds  of 
the  joint  stock  will  go  to  pay  the  company  creditors,  and  the  net 
proceeds  of  the  separate  estate  of  each  partner  will  be  appropri- 
ated to  pay  his  separate  creditors.  If  any  balance  remain  from  the 
separate  estate  of  any  partner,  after  paying  his  separate  debts,  it 
will  be  added  to  the  joint  stock ;  and  any  balance  of  the  joint  stock, 
after  payment  of  the  joint  debts,  will  be  appropriated  among  the 
several  estates  of  the  separate  partners.  When  the  general  part- 
ners in  any  limited  partnership  formed  according  to  the  .thirty- 
fourth  chapter  of  the  Revised  Statutes,  become  insolvent,  the  same 
proceedings  may  be  had,  except  that  the  separate  estates  and  sep- 
arate debts  of  the  special  partner  in  such  limited  partnerships  will 
not  be  subject  to  any  of  the  proceedings  against  such  partner- 
ships, (a) 

Discharge,  token  granted — what  prevents  it  from  being  grants 
edy  or  makes  it  void  after  it  is  granted,  ^. — No  insolvent  whose 
assets  do  not  pay  fifty  per  cent,  of  the  claims  proved  against  his 
estate  can  receive  a  discharge  under  this  act  (act  went  into  effect 
June  9th,  1848),  or  the  acts  to  which  it  is  in  addition,  unless  a 
majority  in  number  and  value  of  his  creditors  who  have  proved 
their  claims  assent  thereto,  in  writing,  within  six  months  after  the 
date  of  the  assignment ;  and  in  no  case  will  a  certificate  of  dis- 
charge  be  granted  till  the  third  meeting  of  creditors ;  and  such 
discharge  will  be  null  and  void,  if  the  debtor,  or  any  person  in  his 
behalf  shall  have  procured  the  assent  of  any  creditor  thereto  by 
any  pecuniary  consideration,  (b) 

No  claim  for  necessaries  furnished  the  debtor  or  his  family  will 
be  barred  by  the  discharge,  unless  such  claim  be  proved  against 
the  estate. 

(a)  LawB  of  1838,  c.  163,  §  21.  (6)  LawB  of  1848,  c.  304,  §  10. 
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No  discharge  of  a  debtor  will  be  granted  or  valid,  if  said  debt- 
or be  a  second  time  insolvent  under  these  acts,  and  the  asdets  of 
his  estate  fail  to  pay  fifty  per  cent,  of  the  claims  proved  against 
him,  unless  three-fourths  in  value  of  the  creditors  whose  claims 
are  proved  shall  assent  thereto  in  writing. 

No  discharge  will  be  granted  or  valid  if  said  debtor  shall  be  a 
third  time  insolvent  under  these  acts,  (a) 

A  certificate  of  discharge  granted  to  a  debtor  will  be  void  if 
he  have  willfully  sworn  falsely  as  to  any  material  fact  in  the  course 
of  the  proceedings,  or  have  fraudulently  concealed  any  of  his  estate 
or  effects,  or  books  or  writings  relating  thereto,  or  if  in  contempla- 
tion of  becoming  insolvent,  or  obtaining  a  discharge  under  this  act, 
he  make  any  payment,  assignment,  sale,  or  transfer,  either  absolute 
or  conditional,  of  any  part  of  his  estate,  with  a  view  to  give  a  pre- 
ference to  any  creditor  or  any  person  who  is  or  may  be  liable  as 
an  indorser  or  surety  for  such  debtor,  or  to  any  other  person  who 
may  have  claim  or  demand  against  him :  .provided  that  this  clause 
shall  not  apply  to  security  given  for  the  performance  of  any  con- 
tract, when  the  agreement  for  such  security  is  part  of  the  original 
contract,  and  the  security  is  given  at  the  time  of  making  the  con- 
tract, (b) 

No  discharge  will  be  granted  or  valid,  if  a  debtor  within  six 
months  before  the  filing  the  petition  by  or  against  him,  procure  his 
estate,  real  or  personal,  to  be  attached,  sequestered,  or  seized  on 
execution,  or  being  insolvent  or  in  contemplation  of  insolvency, 
directly  or  indirectly  make  any  assignment,  sale,  transfer,  or  con- 
veyance, absolute  or  conditional,  of  any  part  of  his  estate,  real  or 
personal,  intending  to  give  a  preference  to  a  pre-existing  creditor, 
or  any  person  who  is  or  may  be  liable  as  indorser  or  surety  for 
such  debtor,  unless  such  debtor  make  it  appear  that,  at  the  time  of 
making  such  preference,  he  had  reasonable  cause  to  believe  him- 
self solvent,  (c) 

No  discharge  will  be  granted  or  valid  if  the  debtor,  when  in- 
solvent, within  one  year  next  before  the  filing  of  the  petition  by  or 
against  him,  pay  or  secure,  in  whole  or  in  part,  any  borrowed 
money  or  pre-existing  debt,  or  any  liability  of  his  or  for  him,  if  the 

(a)  Laws  of  1844,  c.  178,  W  5 ,  6.  (6)  Uwb  of  1838,  c.  163,  }  10. 

(c)  Laws  of  1841,0.134,(3. 


MASSACHUSETTS.  Qx 


Effect  of  Marriage  upon  the  Title  to  the  Wife's  Property. 

Creditor  proves  that,  at  the  time  of  making  said  payment  or  giv- 
ing said  security,  the  debtor  had  reasonable  and  sufficient  cause  to 
believe  himself  insolvent,  (a) 

8.  Effect  of  Marriage  upon  the  title  to  the  Wife's  Property. 

Contract  before  marriage  that  the  wife  may  hold  her  pro- 
perty independent  of  her  husband. — The  parties  to  an  intended 
marriage  may  previously  enter  into  a  contract  that  the  wife  shall 
hold  the  whole  or  any  part  of  her  estate  independently  of  her 
husband :  such  contract  to  contain  a  clear  schedule  of  said  es- 
tate, and  to  be  recorded,  before  the  marriage,  or  within  ninety 
days  thereafter,  in  the  registry  of  deeds  for  the  county  where  the 
husband  resides  at  the  time  of  the  record,  or  if  he  be  not  a  resi- 
dent of  Massachusetts,  in  the  registry  of  deeds  of  the  county 
where  the  wife  resides  at  the  time  of  such  record,  if  made  before 
the  marriage,  or  where  she  last  resided,  if  made  after  the  mar- 
riage :  'said  contract  to  be  void,  if  not  so  recorded. 

Conveyancey  devise,  or  bequest  *of  property  to  a  married  wo- 
man, for  her  sole  use,  without  a  trustee :  effect  of  not  recording 
the  same,  ^. — A  married  woman  may  receive  a  conveyance,  de- 
vise, or  bequest  of  any  estate,  to  be  held  independently  of  her 
husband,  without  the  intervention  of  a  trustee ;  such  estate  to  be 
liable  to  attachment  by  a  creditor  of  the  husband,  unless  such 
grant  or  conveyance  be  recorded  within  ninety  days  from  its  de- 
livery in  the  registry  of  deeds  for  the  county  where  the  grantor 
then  resides,  or  if  he  do  not  reside  in  Massachusetts,  in  the  coun- 
ty where  the  grantee  resides. 

Rights  and  remedies  of  and  against  a  married  woman,  as  to 
her  separate  estate. — Any  married  woman  owning  estate  secured, 
conveyed,  devised,  or  bequeathed  to  her  under  this  act,  has  ,the 
same  rights  and  powers,  is  entitled  to  the  same  remedies,  in  her 
own  name,  and  is  under  the  same  liabilities  in  respect  to  such 
property,  as  if  she  were  unmarried ;  and  such  property  may  be 
attached  and  taken  on  execution,  as  if  she  held  the  same,  being 
unmarried. 

In  whom  and  how  separate  estate,  held  under  this  act,  vests, 

(«)  Uw8ofl844,c.  178,§8. 
6 
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the  owner  dying  intestate. — If  a  married  woman,  holding  proper- 
ty under  this  act,  die  intestate,  her  right  and  interest  in  the  per- 
sonal property^  vests  in  her  husband,  unless  otherwise  provided  in 
the  contracts  and  conveyances  before  mentioned,  and  he  has  his 
courtesy  in  her  lands  and  tenements  :  provided,  however,  that  he 
take  administration  on  the  estate  of  the  deceased,  and  hold  such 
personal  property,  and  all  the  wife's  interest  in  real  estate,  saving 
his  estate  by  the  courtesy,  subject  to  the  payment  of  all  her 
debts,  incurred  before  or  after  marriage. 

Separate  estate  of  a  married  woman,  how  to  be  used  and  in- 
vested.— None  of  the  separate  estate  held  under  this  act  is  to  be 
employed  in  trade  or  commerce ;  but  must  be  invested  in  real 
estate,  stocks  of  the  United  States,  state  stocks,  corporation 
stocks,  personal  securities,  or  furniture  in  the  actual  possession 
of  the  woman,  (a) 


9.  Limitation  of  Personal  Actions  and  Saving  Clauses. 

Certain  actions  to  be  brought  within  six  years.— (b)  Actions 
of  debt  founded  on  any  contract  not  under  seal,  except  such  as 
are  brought  on  the  judgment  or  decree  of  some  court  of  record 
of  the  United  States,  or  of  some  one  of  the  states ;  (c)  actions 
on  judgments  rendered  in  any  court  not  of  record ;  actions  for 
arrears  of  rent ;  actions  of  assumpsit  or  case  founded  on  any 
contract  or  liability;  (d)  actions  for  waste  and  trespass  upon 
land ;  (e)  actions  of  replevin  and  all  other  actions  for  taking,  de- 
taining, or  injuring  goods  and  chattels,  and  all  other  actions  on 
the  case,  except  for  slander  and  libel,  must  be  commenced  within 
six  years  after  the  cause  of  action  accrues. 

Others  to  be  brought  within  two  years. —-Actions  for  assdult 
and  battery,  false  imprisonment,  slander,  and  libel  must  be  com- 
menced within  fwo  years  after  tne  cause  of  action  accrues. 

Certain  actions  against  sheriffs ,  within  four  years. — Actions 
against  sheriffs  for  the  misconduct  or  neglect  of  deputies  must 

(a)  R.  S.  208.  (i)  lb.  120. 

(e)  2  Mason's  R.  311.    1  lb.  243.    22  Pickering's  R.  430. 

(i)  2  GaUiston's  R.  477.  (e)  7  Pickering's  R.  153. 
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be  commenced  within  four  years  after  the  cause  of  action 
accrues,  (a) 

Exceptions  as  to  certain  notes. — None  of  the  above  provisions 
apply  to  any  action  on  a  promissory  note  signed  in  the  presence 
of  an  attesting  witness,  provided  the  action  be  brought  by  the 
original  payee  or  his  executor  or  administrator,  nor  to  any  action 
brought  on  bills,  notes,  or  other  evidences  of  debt  issued  by  any 
bank,  (b) 

And  as  to  suits  on  accounts  current — In  actions  of  debt  and 
assumpsit  for  the  balance  on  an  open  or  mutual  account  current, 
the  cause  of  action  is  deemed  to  have  accrued  at  the  time  of  the 
last  item  proved,  (c) 

Exceptions  fSr  certain  disabilities. — In  the  case  of  a  person 
under  twenty-one  years  of  age,  or  a  married  woman,  insane*  im- 
prisoned, or  absent  from  the  United  States  at  the  time  when  the 
cause  of  action  accrues,  the  statute  of  limitations  begins  to  run 
immediately  on  the'removal  of  such  disability,  (d) 

(feneraJ  limitation  of  twenty  years, — Personal  actions  on  any 
contract  not  limited  by  any  other  law  of  the  commonwealth, 
must  be  brought  within  twenty  years  after  the  cause  of  action 
accrues. 

Case  of  defendants  out  of  the  state, — ^In  the  case  of  a  person 
aUbent  from  the  state  when  the  cause  of  *action  accrues,  the 
statute  of  limitation  begins  to  run  on  his  return  to  the  state ;  and 
in  case  of  residence  out  of  the  state  after  the  cause  of  action 
accrues,  the  time  of  such  absence  is  not  reckoned  as  part  of  the 
time  limited  for  the  commencement  of  the  action,  (e) 

Case  of  the  death  of  either  party, — In  case  of  the  death  of 
either  party  within  the  time  herein  limited  for  the  commencement 
of  actions,  or  within  thirty  days  thereafter,  if  the  cause  of  action 
survives,  the  action  must  be  commenced  by  or  against  the  execu- 
tor or  administrator  of  the  deceased  within  two  years  after  the 
grant  of  letters  testamentary  or  of  administration. 

iSttt^*  by  aliens, — ^In  case  of  suits  by  aliens,  the  time  of  the 

(fl)  9  Greenleafs  R.  74. 

(6)  16  Maas.  R.290,314.    4  Pick.  R.  383.    8  D).  346.     19  D).  43.    23  16.383. 
(e)  3  MaaB.  Jl.  317.    3  Pick.  R.  96.    8  lb.  187.  6n>.363.    4  Oreenleaf's  R.  337. 
6  lb.  306.    3  Metcalfa  R.  316.  (d)  14  Ma«.  R.  303.     17  lb.  180.    10  lb.  39. 

(a)  3  Maaa.  R.  371.    7  lb.  515.    1  Pick.  R.  363.     17  IVfan.  R.  55.    • 
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the  owner  dying  intestate. -  *f tates  - 

ty  under  this  act,  die  int^  *  is 

sonal  property  vests  in  '     f  X 

the  contracts  and  cor  of  judgru 

courtesy  in  her  loud  '  ^^e  time  herein  in. 

take  administration  ^  return,  by  unavoidable  acci*. 

personal  property  ^  ^f  the  officer,  or  if  the  writ  is  abated, 

his  estate  by  t'  avoided  or  defeated  by  the  death  of  on  J 

debts,  incurrf  ^^  ^^y  ^^atter  of  form,  or  if,  after  verdict  for 

Separate  .,e  j«^g"™®°*  *^  arrested,  or  if  a  judgment  for  the 
vested,  J>  ^^  ^^  ;^j.jt  ^f  error,  the  plaintiff  may  commence 
employe'  .-^^  ^^^  ^j^^  ^^^^  cause  within  one  year  after  the  abate- 
estate,  ^ .»  ^^^^^  jjetermination  of  the  original  suit,  or  after  reversal 
stock  ^t  K^pj^nt,  and  if  the  cause  of  action  survives,  his  executor 
'^  l!liii5trstor  may,  in  case  of  his  death,  commence  such  nevsr 

'^Case  of  fraudulent  concealment  by  defendant — ^In  case  of 
A-uJuJent  concealment  by  a  defendant  of  the  cause  of  any  action 
^n  mentioned  from  the  person  entitled  thereto,  the  statute  of 
..^j^tions  begins  to  run  from  the  time  when  the  person  so  enti- 
tled discovers  that  he  has  such  cause  of  action,     (b) 

Acknowledgment  or  new  promise. — In  actions  of  debt  or  upon 
the  case  founded  on  any  contract,  any  acknowledgment  ^r 
promise  intended  to  take  the  case  out  of  the  statute  of  limitations 
must  be  made  in  writing,  signed  by  the  party  chargeable  thereby. 
An  acknowledgment  within  six  years  by  the  executor  or  ad- 
ministrator of  the  debtor,  that  the  debt  is  undischarged,  will  take 
it  out  of  the  statute  of  limitations,  (c) 

An  acknowledgment  that  a  note  is  due,  or  a  promise  to  pay  it, 
made  within  six  years  by  the  principal,  takes  it  out  of  the  statute 
of  limitations  as  respects  the  surety,  (d) 

So  an  acknowledgment  by  one  of  several  joint  debtors  takes 
the  case  out  of  the  statute  as  against  all.  {e) 

An  acknowledgment  made  to  a  stranger  in  the  absence  of  the 
plaintiff  will  take  a  demand  out  of  the  statute.  (/) 

(a)  2  Pick.  R.  605.        (6)  3  MaM.R.  201.    1  Pick.  R.  435.    3  lb.  74.    9  lb.  212. 
(c)  8  Maas.  R.  133.    16  lb.  428.  {d)  4  Pick.  R.  382.  («)  3  lb.  291. 

CO  4lb.J10. 


b/  TTS.  87 

Limitation  of  ^Creditore. 


'  V  one  of  ^  such  allowance,  is  to 

^  qW  ^  I    of  the  deceased,  the 

^  to  be  ^  ^  to  be  distributed 

..dde  or  signed  by  a.  ^  **  ^g  that  alienage 

^a  only  of  any  payment  mauL  ^  the  intestate 

ihem.  (a)  '^  the  residue 

Effect  of  part  payment.— No  memoranau  -vidow  and 

of  principal  or  interest  made  on  any  promissory  no...  '  that,  if 

ting  by  or  on  behalf  of  the  party  to  whom  such  paymeii..  ^'*  ^^^^* 
to  be  made  is  deemed  sufficient  proof  of  payment  to  take  i\u:  ^  *"® 
out  of  the  statute  of  limitations.  X  '^'^ 

•  Limitation  of  demands  filed  in  set  off. — All  the  provinoi^'^ 
herein  mentioned  apply  to  debts  on  contract,  alleged  by  T/?ay  of 
set  off;  and  the  time  of  limitation  of  such  debt  is  to  be  computed 
as  if  an  action  had  been  commenced  therefor  when  the  plaintiffa 
action  was  commenced. 

Limitation  of  actions  on  penal  statutes. — Suits  for  penalties, 
on  penal  statutes,  brought  by  private  persons,  must  be  commenced 
within  one  year  after  the  offence  is  committed ;  such  suits  brought 
by  or  in  behalf  of  the  commonwealth  must  be  brought  within 
two  years.. 

Presumption  of  payment  of  a  judgment. — Every  judgment 
and  decree  in  any  court  of  record  of  the  United  States,  or  of  this 
or  any  other  state,  is  presumed  to  be  paid  and  satisfied  at  the 
expiration  of  twenty  years  after  the  rendition  of  the  judgment 
or  decree. 

Provisions  as  to  written  promise,  4^.,  when  to  take  effect. — 
The  provisions  herein  contained  respecting,  the  acknowledgment 
of  a  debt  or  a  new  promise  to  pay  it,  apply  only  to  such 
acknowledgment'  or  promise  made  before  the  first  day  of  October, 
one  thousand  eight  hundred  and  thirty-four. 

Limitation  of  actions  against  executors  and  administrators. 
— Actions  by  creditors  of  a  deceased  person  against  the  executor 
or  administrator  must  be  commenced  within  four  years  of  the 
time  when  his  bond  is  given,  except  when  assets  are  received  after 

(a)  2  Pick.  R.  581.    4  lb.  382.    3  lb.  291.    7  Greenl.  R.  26. 


84  LAW  OF  DEBTOR  AND  CREDITOR. 

Limitation  of  Personal  Actions  and  Saving  Clauses. 

continuance  of  a  war  between  the  United  States  and  the  country 
of  which  such  aliens  are  subjects  or  citizens,  is  not  deemed  a  part 
of  the  periods  herein  limited  for  the  commencement  of  actions. 

Remedy  in  case  of  reversal,  arrest  of  judgment^  4^. — If  in 
any  action  duly  commenced  within  the  time  herein  limited,  the 
writ  fails  of  sufficient  service  or  return,  by  unavoidable  accident, 
or  by  any  default  or  neglect  of  the  officer,  or  if  the  writ  is  abated, 
or  the  action  otherwise  avoided  or  defeated  by  the  death  of  one 
of  the  parties,  or  for  any  matter  of  form,  or  if,  after  verdict  for 
the  plaintiff,  the  judgment  is  arrested,  or  if  a  judgment  for  the 
plaintiff  is  reversed  on  writ  of  error,  the  plaintiff  may  commence 
a  new  action  for  the  same  cause  within  one  year  after  the  abate- 
ment or  other  determination  of  the  original  suit,  or  after  reversal 
of  the  judgment,  and  if  the  cause  of  action  survives,  his  executor 
or  administrator  may,  in  case  of  his  death,  commence  such  new 
action  within  the  said  one  year,  (a) 

Case  of  fraudulent  concealment  by  defendant, — In  case  of 
fraudulent  concealment  by  a  defendant  of  the  cause  of  any  action 
herein  mentioned  from  the  person  entitled  thereto,  the  statute  of 
limitations  begins  to  run  from  the  time  when  the  person  so  enti- 
tled discovers  that  he  has  such  cause  of  action,     (ft) 

Acknowledgment  or  new  promise. — In  actions  of  debt  or  upon 
the  case  founded  on  any  contract,  any  acknowledgment  %>r 
promise  intended  to  take  the  case  out  of  the  statute  of  limitations 
must  be  made  in  writing,  signed  by  the  party  chargeable  thereby. 

An  acknowledgment  within  six  years  by  the  executor  or  ad- 
ministrator of  the  debtor,  that  the  debt  is  undischarged,  will  take 
it  out  of  the  statute  of  limitations,  (c) 

An  acknowledgment  that  a  note  is  due,  or  a  promise  to  pay  it, 
made  within  six  years  by  the  principal,  takes  it  out  of  the  statute 
of  limitations  as  respects  the  surety,  (rf) 

So  an  acknowledgment  by  one  of  several  joint  debtors  takes 
the  case  out  of  the  statute  as  against  all.  (e) 

An  acknowledgment  made  to  a  stranger  in  the  absence  of  the 
plaintiff  will  take  a  demand  out  of  the  statute.  (/) 

(a)  2  Pick.  R.  605.        (6)  3MaaB.R.  SOI.    1  Pick.  R.  435.    3  n>.74.    9  lb.  913. 
(e)  8  Mass.  R.  133.    16  lb.  438.  (iQ  4  Pick.  R.  383.  (e)  3  lb.  391. 

(J)  4Ib.J10. 


MASSACHUTETTS.  35 


Limitation  of  Penonal  Actions  and  Saving  Clanace. 


Promise  by  one  of  several  debtors. — In  the  case  of  joint  con- 
tractors,  or  joint  executors  or  administrators  of  any  contractor, 
no  one  of  them  will  lose  the  benefit  of  the  provisions  herein 
contained^  so  as  to  be  chargeable  en  any  acknowledgment  or 
promise  made  or  signed  by  any  other  or  others  of  them,  nor  by 
reason  only  of  any  payment  made  by  any  other  or  others  of 
them,  (a) 

Effect  of  part  payment — No  memorandum  of  any  payment 
of  principal  or  interest  made  on  any  promissory  note  or  other  wri- 
ting by  or  on  behalf  of  the  party  to  whom  such  payment  purports 
to  be  made  is  deemed  sufficient  proof  of  payment  to  take  the  case 
out  of  the  statute  of  limitations. 
•  Limitation  of  demands  filed  in  set  off, — All  the  provisions 
herein  mentioned  apply  to  debts  on  contract,  alleged  by  way  of 
set  off;  and  the  time  of  limitation  of  such  debt  is  to  be  computed 
as  if  an  ^tion  had  been  commenced  therefor  when  the  plaintiff's 
action  was  commenced. 

Limitation  of  actions  on  penal  statutes. — Suits  for  penalties, 
on  penal  statutes,  brought  by  private  persons,  must  be  commenced 
within  one  year  after  the  offence  is  committed ;  such  suits  brought 
by  or  in  behalf  of  the  commonwealth  must  be  brought  within 
two  years.. 

Presumption  of  payment  of  a  judgment. — Every  judgment 
and  decree  in  any  court  of  record  of  the  United  States,  or  of  this 
or  any  other  state,  is  presumed  to  be  paid  and  satisfied  at  the 
expiration  of  twenty  years  after  the  rendition  of  the  judgment 
or  decree. 

Provisions  as  to  written  promise^  4^.,  when  to  take  effect. — 
The  provisions  herein  contained  respecting  the  acknowledgment 
of  a  debt  or  a  new  promise  to  pay  it,  apply  only  to  such 
acknowledgment  or  promise  made  before  the  first  day  of  October, 
one  thousand  eight  hundred  and  thirty-four. 

Limitation  of  actions  against  executors  and  administrators. 
— ^Actions  by  creditors  of  a  deceased  person  against  the  executor 
or  administrator  must  be  commenced  within  four  years  of  the 
time  when  his  bond  is  given,  excqpt  when  assets  are  received  after 

(a)  3  Pick.  R.  581.    4  lb.  382.    3  lb.  391.    7  Oreenl.  R.  26. 


84  LAW  OF  DEBTOR  AND  CRfiDITOR. 

Limitation  of  Personal  Actions  and  Saving  Clauses. 

continuance  of  a  war  between  the  United  States  and  the  country 
of  which  such  aliens  are  subjects  or  citizens,  is  not  deemed  a  part 
of  the  periods  herein  limited  for  the  commencement  of  actions. 

Remedy  in  case  of  reversal,  arrest  of  judgment,  4^. — ^If  in 
any  action  duly  commenced  within  the  time  herein  limited,  the 
writ  fails  of  sufficient  service  or  return,  by  unavoidable  accident, 
or  by  any  default  or  neglect  of  the  officer,  or  if  the  writ  is  abated,       ,         i 
or  the  action  otherwise  avoided  or  defeated  by  the  death  of  one  1 

of  the  parties,  or  for  any  matter  of  form,  or  if,  after  verdict  for  i 

the  plaintiff,  the  judgment  is  arrested,  or  if  a  judgment  for  the 
plaintiff  is  reversed  on  writ  of  error,  the  plaintiff  may  commence  i 

a  new  action  for  the  same  cause  within  one  year  after  the  abate-  i 

ment  or  other  determination  of  the  original  suit,  or  after  reversal 
of  the  judgment,  and  if  the  cause  of  action  survives,  his  executor  i 

or  administrator  may,  in  case  of  his  death,  commence  such  new  j 

action  within  the  said  one  year,  (a) 

Case  of  fraudulent  concealment  by  defendant — ^In  case  of  i 

fraudulent  concealment  by  a  defendant  of  the  cause  of  any  action 
herein  mentioned  from  the  person  entitled  thereto,  the  statute  of 
limitations  begins  to  run  from  the  time  when  the  person  so  enti- 
tled discovers  that  he  has  such  cause  of  action,     (ft)  i 

Acknowledgment  or  new  promise, — ^In  actions  of  debt  or  upon 
the  case  founded  on  any  contract,  any  acknowledgment  ^r 
promise  intended  to  take  the  case  out  of  the  statute  of  limitations 
must  be  made  in  writing,  signed  by  the  party  chargeable  thereby. 

An  acknowledgment  within  six  years  by  the  executor  or  ad- 
ministrator of  the  debtor,  that  the  debt  is  undischarged,  will  take 
it  out  of  the  statute  of  limitations,  (c) 

An  acknowledgment  that  a  note  is  due,  or  a  promise  to  pay  it, 
made  within  six  years  by  the  principal,  takes  it  out  of  the  statute 
of  limitations  as  respects  the  surety,  (d) 

So  an  acknowledgment  by  one  of  several  joint  debtors  takes 
the  case  out  of  the  statute  as  against  all.  (e) 

An  acknowledgment  made  to  a  strahger  in  the  absence  of  the 
plaintiff  will  take  a  demand  out  of  the  statute.  (/) 

(a)  2  Pick.  R.  605.        (b)  3  Mass.  R.  201 .    1  Pick.  R.  435.    3  lb-  74.    9  lb.  212. 
(c)  8  Mass.  R.  133.    16  lb.  428.  {d)  4  Pick.  R.  382.  (e)  3  n>.  291. 

CO  4  lb.  410. 
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Lomitation  of  Peraonal  Actions  and  Saving  Clauaes. 


Promise  by  one  of  several  debtors, — In  the  case  of  joint  con- 
tractors, or  joint  executors  or  administrators  of  any  contractor, 
00  one  of  them  will  lose  the  benefit  of  the  provisions  herein 
contained^  so  as  to  be  chargeable  on  any  acknowledgment  or 
promise  made  or  signed  by  any  other  or  others  of  them,  nor  by 
reason  only  of  any  payment  made  by  any  other  or  others  of 
them,  (a) 

Effect  of  part  payment — No  memorandum  of  any  payment 
of  principal  or  interest  made  on  any  promissory  note  or  other  wri- 
ting by  or  00  behalf  of  the  party  to  whom  such  payment  purports 
to  be  made  is  deemed  sufficient  proof  of  payment  to  take  the  case 
out  of  the  statute  of  limitations. 

•  Limitation  of  demands  filed  in  set  off, — All  the  provisions 
herein  mentioned  apply  to  debts  on  contract,  alleged  by  way  of 
set  off;  and  the  time  of  limitation  of  such  debt  is  to  be  computed 
as  if  an  ^tion  had  been  commenced  therefor  when  the  plaintiffs 
action  was  commenced. 

Limitation  of  actions  on  penal  statutes. — Suits  for  penalties, 
on  penal  statutes,  brought  by  private  persons,  must  be  commenced 
within  one  year  after  the  offence  is  committed  ;  such  suits  brought 
by  or  in  behalf  of  the  commonwealth  must  be  brought  within 
two  years.. 

Presumption  of  payment  of  a  judgment. — Every  judgment 
and  decree  in  any  court  of  record  of  the  United  States,  or  of  this 
or  any  other  state,  is  presumed  to  be  paid  and  satisfied  at  the 
expiration  of  twenty  years  after  the  rendition  of  the  judgment 
or  decree. 

Provisions  as  to  written  promise,  4^.,  when  to  take  effect. — 
The  provisions  herein  contained  respecting,  the  acknowledgment 
of  a  debt  or  a  new  promise  to  pay  it,  apply  only  to  such 
acknowledgment  or  promise  made  before  the  first  day  of  October, 
one  thousand  eight  hundred  and  thirty-four. 

Limitation  of  actions  against  executors  and  administrators. 
— Actions  by  creditors  of  a  deceased  person  against  the  executor 
or  administrator  must  be  commenced  within  four  years  of  the 
time  when  his  bond  is  given,  except  when  assets  are  received  after 

(a)  2  Pick.  R.  581.    4  lb.  382.    3  lb.  291.    7  Grecnl.  R.  26. 


84  LAW  OF  DEBTOR  AND  CREDITOR. 

Limitation  of  Pereonal  Actions  and  Saving  ClauBea. 

continuance  of  a  war  between  the  United  States  and  the  country 
of  which  such  aliens  are  subjects  or  citizens,  is  not  deemed  a  part 
of  the  periods  herein  limited  for  the  commencement  of  actions. 

Remedy  in  case  of  reversal,  arrest  of  judgment^  4^. — If  in 
any  action  duly  commenced  within  the  time  herein  limited,  the 
writ  fails  of  sufficient  service  or  return,  by  unavoidable  accident, 
or  by  any  default  or  neglect  of  the  officer,  or  if  the  writ  is  abated, 
or  the  action  otherwise  avoided  or  defeated  by  the  death  of  one 
of  the  parties,  or  for  any  matter  of  form,  or  if,  after  verdict  for 
the  plaintiff,  the  judgment  is  arrested,  or  if  a  judgment  for  the 
plaintiff  is  reversed  on  writ  of  error,  the  plaintiff  may  commence 
a  new  action  for  the  same  cause  within  one  year  after  the  abate- 
ment or  other  determination  of  the  original  suit,  or  after  reversal 
of  the  judgment,  and  if  the  cause  of  action  survives,  his  executor 
or  administrator  may,  in  case  of  his  death,  commence  such  new 
action  within  the  said  one  year,  (a) 

Case  of  fraudulent  concealment  by  defendant. — ^In  case  of 
fraudulent  concealment  by  a  defendant  of  the  cause  of  any  action 
herein  mentioned  from  the  person  entitled  thereto,  the  statute  of 
limitations  begins  to  run  from  the  time  when  the  person  so  enti- 
tled discovers  that  he  has  such  cause  of  action.     (6) 

Acknowledgment  or  new  promise. — In  actions  of  debt  or  upon 
the  case  founded  on  any  contract,  any  acknowledgment  t)r 
promise  intended  to  take  the  case  out  of  the  statute  of  limitations 
must  be  made  in  writing,  signed  by  the  party  chargeable  thereby. 

An  acknowledgment  within  six  years  by  the  executor  or  ad- 
ministrator of  the  debtor,  that  the  debt  is  undischarged,  will  take 
it  out  of  the  statute  of  limitations,  (c) 

An  acknowledgment  that  a  note  is  due,  or  a  promise  to  pay  it, 
made  within  six  years  by  the  principal,  takes  it  out  of  the  statute 
of  limitations  as  respects  the  surety,  (rf) 

So  an  acknowledgment  by  one  of  several  joint  debtors  takes 
the  case  out  of  the  statute  as  against  all.  {e) 

An  acknowledgment  made  to  a  stranger  in  the  absence  of  the 
plaintiff  will  take  a  demand  out  of  the  statute.  (/) 

(a)  3  Pick.  R.  605.        (6)  3  Mass.  R.  301.     1  Pick.  R.  435.    3  lb.  74.    9  lb.  313. 
(c)  8  MasB.  R.  133.    16  lb.  438.  (*0  4  Pick.  R.  383.  («)  3  lb.  391. 

C/)  4Ib.*llO. 
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Limitation  of  Pereonal  Actions  and  Saving  Claasee. 

Promise  by  one  of  several  debtors. — In  the  case  of  joint  con- 
tractors, or  joint  executors  or  administrators  of  any  contractor, 
00  one  of  them  will  lose  the  benefit  of  the  provisions  herein 
contained,  so  as  to  be  chargeable  on  any  acknowledgment  or 
promise  made  or  signed  by  any  other  or  others  of  them,  nor  by 
reason  only  of  any  payment  made  by  any  other  or  others  of 
them,  (a) 

Effect  of  part  payment — No  memorandum  of  any  payment 
of  principal  or  interest  made  on  any  promissory  note  or  other  wri- 
ting by  or  on  behalf  of  the  party  to  whom  such  payment  purports 
to  be  made  is  deemed  sufficient  proof  of  payment  to  take  the  case 
out  of  the  statute  of  limitations. 
*  Limitation  of  demands  filed  in  set  off. — All  the  provisions 
herein  mentioned  apply  to  debts  on  contract,  alleged  by  way  of 
set  off;  and  the  time  of  limitation  of  such  debt  is  to  be  computed 
as  if  an  iiction  had  been  commenced  therefor  when  the  plaintiff's 
action  was  commenced. 

Limitation  of  actions  on  penal  statutes. — Suits  for  penalties, 
on  penal  statutes,  brought  by  private  persons,  must  be  commenced 
within  one  year  after  the  offence  is  committed ;  such  suits  brought 
by  or  in  behalf  of  the  commonwealth  must  be  brought  within 
two  years.. 

Presumption  of  payment  of  a  judgment. — Every  judgment 
and  decree  in  any  court  of  record  of  the  United  States,  or  of  this 
or  any  other  state,  is  presumed  to  be  paid  and  satisfied  at  the 
expiration  of  twenty  years  after  the  rendition  of  the  judgment 
or  decree. 

Provisions  as  to  written  promise,  ^.,  when  to  take  effect. — 
The  provisions  herein  contained  respecting,  the  acknowledgment 
of  a  debt  or  a  new  promise  to  pay  it,  apply  only  to  such 
acknowledgment  or  promise  made  before  the  first  day  of  October, 
one  thousand  eight  hundred  and  thirty-four. 

Limitation  of  actions  against  executors  and  administrators. 
— ^Actions  by  creditors  of  a  deceased  person  against  the  executor 
or  administrator  must  be  commenced  within  four  years  of  the 
time  when  his  bond  is  given,  except  when  assets  are  received  after 

(a)  2  Pick.  R.  581.    4  lb.  382.    3  lb.  291.    7  Greenl.  R.  26. 


84  LAW  OF  DEBTOR  AND  CREDITOR. 

Limitation  of  Personal  Actions  and  Saving  Clauses. 

continuance  of  a  war  between  the  United  States  and  the  country 
of  which  such  aliens  are  subjects  or  citizens,  is  not  deemed  a  part 
of  the  periods  herein  limited  for  the  commencement  of  actions. 

Remedy  in  case  of  reversal,  arrest  of  judgment,  ^, — If  in 
any  action  duly  commenced  within  the  time  herein  limited,  the 
writ  fails  of  sufficient  service  or  return,  by  unavoidable  accident, 
or  by  any  default  or  neglect  of  the  officer,  or  if  the  writ  is  abated, 
or  the  action  otherwise  avoided  or  defeated  by  the  death  of  one 
of  the  parties,  or  for  any  matter  of  form,  or  if,  after  verdict  for 
the  plaintiff,  the  judgment  is  arrested,  or  if  a  judgment  for  the 
plaintiff  is  reversed  on  writ  of  error,  the  plaintiff  may  commence 
a  new  action  for  the  same  cause  within  one  year  after  thB  abate- 
ment or  other  determination  of  the  original  suit,  or  after  reversal 
of  the  judgment,  and  if  the  cause  of  action  survives,  his  executor 
or  administrator  may,  in  case  of  his  death,  commence  such  new 
action  within  the  said  one  year,  (a) 

Case  of  fraudulent  concealment  by  defendant — In  case  of 
fraudulent  concealment  by  a  defendant  of  the  cause  of  any  action 
herein  mentioned  from  the  person  entitled  thereto,  the  statute  of 
limitations  begins  to  run  from  the  time  when  the  person  so  enti- 
tled discovers  that  he  has  such  cause  of  action.     (6) 

Acknowledgment  or  new  promise. — In  actions  of  debt  or  upon 
the  case  founded  on  any  contract,  any  acknowledgment  ^r 
promise  intended  to  take  the  case  out  of  the  statute  of  limitations 
must  be  made  in  writing,  signed  by  the  party  chargeable  thereby. 

An  acknowledgment  within  six  years  by  the  executor  or  ad- 
ministrator of  the  debtor,  that  the  debt  is  undischarged,  will  take 
it  out  of  the  statute  of  limitations,  (c) 

An  acknowledgment  that  a  note  is  due,  or  a  promise  to  pay  it, 
made  within  six  years  by  the  principal,  takes  it  out  of  the  statute 
of  limitations  as  respects  the  surety,  (d) 

So  an  acknowledgment  by  one  of  several  joint  debtors  takes 
the  case  out  of  the  statute  as  against  all.  (e) 

An  acknowledgment  made  to  a  stranger  in  the  absence  of  the 
plaintiff  will  take  a  demand  out  of  the  statute.  (/) 

(a)  2  Pick.  R.  605.        (h)  3  Mass-R.  301.    1  Pick.  R.  435.    3  n)-74.    9  lb.  212. 
(e)  8  Mass.  R.  133.     16  n>.  428.  (d)  4  Pick.  R.  382.  (e)  3  Di.  291. 

(/)  4Ib.410. 
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Promise  hy  one  of  several  debtors. — In  the  case  of  joint  con- 
tractors, or  joint  executors  or  administrators  of  any  contractor, 
no  one  of  them  will  lose  the  benefit  of  the  provisions  herein 
contained,  so  as  to  be  chargeable  on  any  acknowledgment  or 
promise  made  or  signed  by  any  other  or  others  of  them,  nor  by 
reason  only  of  any  payment  made  by  any  other  or  others  of 
them,  (a) 

Effect  of  part  payment, — No  memorandum  of  any  payment 
of  principal  or  interest  made  on  any  promissory  note  or  other  wri- 
ting by  or  on  behalf  of  the  party  to  whom  such  payment  purports 
to  be  made  is  deemed  sufficient  proof  of  payment  to  take  the  case 
out  of  the  statute  of  limitations. 
•  Limitation  of  demands  filed  in  set  off, — All  the  provisions 
herein  mentioned  apply  to  debts  on  contract,  alleged  by  way  of 
set  off;  and  the  time  of  limitation  of  such  debt  is  to  be  computed 
as  if  an  iiction  had  been  commenced  therefor  when  the  plaintiff's 
action  was  commenced. 

Limitation  of  actions  on  penal  statutes, — Suits  for  penalties, 
on  penal  statutes,  brought  by  private  persons,  must  be  commenced 
within  one  year  after  the  offence  is  committed ;  such  suits  brought 
by  or  in  behalf  of  the  commonwealth  must  be  brought  within 
two  years.. 

Presumption  of  payment  of  a  judgment, — Every  judgment 
and  decree  in  any  court  of  record  of  the  United  States,  or  of  this 
or  any  other  state,  is  presumed  to  be  paid  and  satisfied  at  the 
expiration  of  twenty  years  after  the  rendition  of  the  judgment 
or  decree. 

Provisions  as  to  written  promise,  ^,,  when  to  take  effect, — 
The  provisions  herein  contained  respecting,  the  acknowledgment 
of  a  debt  or  a  new  promise  to  pay  it,  apply  only  to  such 
acknowledgment  or  promise  made  before  the  first  day  of  October, 
one  thousand  eight  hundred  and  thirty-four. 

Limitation  of  actions  against  executors  and  administrators. 
— ^Actions  by  creditors  of  a  deceased  person  against  the  executor 
or  administrator  must  be  commenced  within  four  years  of  the 
time  when  his  bond  is  given,  except  when  assets  are  received  after 

(a)  2  Pick.  R.  581.    4  lb.  382.    3  lb.  291.    7Grecnl.R.26. 
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the  expiration  of  the  four  years,  or  the  right  of  action  accrues 
after  that  time,  (a) 

Computation  of  periods  mentioned  in  statute  of  limitations, — 
In  the  computation  of  the  periods  mentioned  in  the  statute  of 
limitations,  the  day  on  which  the  cause  of  action  accrued  is  to  be 
Included,  (ft) 

Statute  of  limitations,  not  affecting  trusts. — The  general 
statute  of  limitations  of  six  years  does  not  affect  trusts,  (c) 

10.  Effect  of  Death  on  the  Rights  of  Creditors. 

Appointment  and  removal  of  executors  and  administrators, 
mth  the  will  annexed,  and  bond  to  he  given  by  them. — Every  ex- 
ecutor and  administrator  with  the  will  annexed,  before  entering 
on  his  duties,  must  give  bond  to  the  judge  of  probate,  with  suffi- 
cient sureties,  in  such  sum  as  such  judge  directs,  to  return  to  the 
probate  court  within  three  months  a  true  inventory  of  all  the  real 
and  personal  estate  to  be  admiinistered ;  to  duly  administer  all 
such  estate  as  may  at  any  time  come  to  the  possession  of  such 
executor  or  administrator ;  and  to  render  on  oath  a  true  account 
of  his  administration  within  one  year,  and  at  other  times  when 
required  by  said  judge. 

If  any  person  appointed  an  executor  refuse  the  trust,  or  do 
not  give  bonds,  as  above  provided,  within  twenty  days  after  pro- 
bate of  the  will,  the  judge  of  probate  will  commit  administration 
to  such  person  as  would  have  been  entitled  thereto,  had  the  de- 
ceased died  intestate. 

The  judge  of  probate  may  remove  an  executor  or  adminis- 
trator who  neglects  to  settle  the  estate  according  to  law,  or 
becomes  insane,  or  otherwise  incapable  of  discharging  the  trust, 
or  unsuitable  for  it.  (d) 

Distribution  of  personal  estate  of  intestates. — The  personal 
estate  of  intestates  is  to  be  distributed  as  follows  : 

1.  The  widow,  if  any,  is  allowed  her  articles  of  apparel  and 
ornaments,  and  such  necessaries  for  the  use  of  herself  and  family 
as  the  judge  shall  order. 

(a)  R.  S.  66.    11  Pick.  R.  173.    20  lb.  321.  (6)  15  Maas.  R.  193. 

(c)  5  Pick.  R.  321.  (d)  R.  S.  63. 
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2.  The  personal  estate  remaining  after  such  allowance,  is  to 
be  applied  to  the  payment  of  the  deHts  of  the  deceased,  the 
charges  of  his  funeral,  and  of  settling  his  estate. 

3.  The  residue  of  personal  estate,  if  any,  is  to  be  distributed 
among  the  heirs,  as  real  estate  would  be,  excepting  that  alienage 
will  be  no  impediment  to  receiving  a  share ;  that,  if  the  intestate 
were  a  married  woman,  her  husband  will  receive  all  the  residue 
of  the  personal  estate  ;  that,  if  the  intestate  leave  a  widow  and 
issue,  the  widow  will  receive  one-third  of  3aid  residue ;  that,  if 
there  be  no  issue,  the  widow  will  receive  one-half  thereof;  that, 
if  the  intestate  leave  no  'kindred,  the  widow  will  receive  the 
whole  of  said  residue  ;  and  thait,  if  there  be  no  widow,  the  whole 
will  escheat  to  the  commonwealth,  (a) 

What  court  toill  grant  administration, — The  judge  of  probate 
of  any  county  wherein  deceased  was  an  inhabitant  or  resident, 
will  grant  administration  on  his  estate ;  and  if  deceased  were 
resident  in  any  other  state  or  country,  leaving  estate  to  be  ad- 
ministered in  this  state,  administration  will  be  granted  by  the 
judge  of  probate  of  any  county  where  the  property  is  situated. 

To  whom  administration  will  be  granted, — The  order*  of  per- 
sons entitled  to  administration  on  the  estate  of  an  intestate  are, 

1.  The  widow,  or  next  of  kin,  or  both. 

2.  One  or  more  of  the  principal  creditors,  if  there  be  any 
competent  and  willing  to  undertake  the  trust,  and  if  there  be 
none  such,  the  judge  will  appoint  whom  he  thinks  fit,  provided, 

3.  That  if  the  deceased  were  a  married  woman,  administra- 
tion will  be  granted  to  her  husband,  unless  she  has  made  some 
testanientary  disposition  of  her  separate  estate  which  makes  it 
proper  to  appoint  some  other  person. 

4.  That  if  deceased  were  an  alien  and  left  no  widow  or  next 
of  kin  in  this  state,  administration  will  be  granted  to  the  consul 
or  vice-consul  of  the  nation  to  which  he  belonged. 

Examination  of  persons  suspected  of  concealing  effects  of 
the  deceased, — Upon  complaint  to  the  judge  of  probate,  any  per- 
son suspected  of  concealing,  embezzling,  or  conveying  away  effects 
of  the  deceased,  may  be  examined  on  oath ;  and  if  he  refuse  to  ap- 
pear and  answer  all  lawful  interrogatories,  he  may  be  committed 
to  the  common  jail. 

(a)  R.  S.  64. 
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Proceedings  when  personal  estate  is  insufficient  to  pay  debts,-^ 
When  the  personal  estate  of  the  deceased  is  insufficient  to  pay 
the  debts  and  charges  of  administration,  real  estate  may  be  sold 
for  this  purpose,  upon  due  license  from  the  judge. 

Proceedings  when  the  estate  is  insolvent, — ^An  insolvent 
estate,  after  discharging  expenses  of  the  last  sickness,  funeral,  and 
administration,  will  be  applied  to  the  payment  of  debts  in  the 
following  order : 

1.  Debts  entitled  to  a  preference  under  the  laws  of  the  United 
States. 

2.  Public  rates  and  taxes,  and  sums  due  the  commonwealth 
for  duties  on  auction  sales,  and  other  excise  duties. 

3.  Debts  due  all  other  persons,  (a) 

When  it  shall  appear  to  the  judge  that  the  estate  is  probably, 
insolvent,  he  will  appoint  commissioners  to  examine  all  claims,  and 
return  to  the  probate  court  a  list  thereof  with  the  sum  they  have 
allowed  on  each  claim,  within  six  months  (or  eighteen  months,  if 
so  much  is  required)  from  the  date  of  the  commission.  Appeals 
may  be  made  from  the  decision  of  the  commissioners  to  the 
courts  of  common  law. 

After  thirty  days  from  the  return  of  the  commissioners,  the 
judge  will  order  a  distribution  of  the  effects  among  the  creditors, 
and  if  the  whole  assets  are  not  then  distributed,  further  distribu- 
tion will  be  made  as  the  judge  shall  order. 

Time  within  which  original  administration  will  be  granted. — 
No  original  administration  will  be  granted  after  the  expiration  of 
twenty  years  from  the  death  of  the  testator  or  intestate,  (p) 

Remedies  for  enforcing  a  settlement — The  administration 
bond  may  be  put  in  suit  by  any  creditor,  for. his  own  benefit, 
whenever  he  has  recovered  judgment  against  the  executors  or 
administrators,  and  they  have  neglected  to  pay  his  debt  on  de- 
mand, or  show  property  to  be  taken  in  execution  for  that  purpose ; 
or  when  the  amount  due  him  has  been  ascertained  by  the  decree 
of  distribution,  and  the  executors  or  administrators  neglect  to  pay 
on  demand,  (c) 

Such  suit  may  be  brought  by  the  next  of  kin  to  recover  his 
share  of  the  personal  estate,  after  a  decree  of  the  court  ascertain- 

(a)  R.  S.  68.  (6)  lb.  64.  (c)  lb.  70. 
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ing  the  amount  due  him>  if  the  administrator  or  executor  neglect' 
to  pay  on  demand;  and  generally  it  may  be  brought  by  any 
person  interested  in  the  estate  who  may  be  authorized  by  the 
judge. 

Suits  on  administration  bonds  must  be  brought  in  the  Supreme 
Judicial  Court  for  the  county  in  which  the  administration  bond  is 
taken,  (a) 

If  the  effects  of  the  deceased  are  sold  or  embezzled  by  any 
person  who  has  not  taken  out  letters  testamentary  or  of  adminis- 
tration thereon,  and  given  bond  as  executor  or  administrator,  he 
will  be  liable  to  the  actions  of  all  persons  aggrieved,  as  an  execu- 
tor in  his  own  wrong. 

No  executor  or  administrator,  after  due  notice  of  his  appoint- 
ment, will  be  held  to  answer  to  the  suit  of  a  creditor  of  the 
deceased,  unless  commenced  within  four  years  from  the  time  of 
giving  the  administration  bond,  except  when  assets  are  received 
after  the  expiration  of  said  four  years,  (b) 

No  executor  or  administrator  will  be  held  to  answer  to  the 
suit  of  any  creditor  of  the  deceased,  within  one  year  after  the 
giving  of  the  administration  bond,  except  for  the  recovery  of  a 
demand  that  wOuld  not  be  affected  by  the  insolvency  of  the 
estate,  or  unless  such  suit  be  brought  after  the  estate  has  been 
represented  insolvent  (or  the  purpose  of  ascertaining  a  contested 
cl£um. 

If,  in  consequence  of  unreasonable  delay  on  the  part  of  any 
executor  or  administrator  to  convert  the  estate  of  the  deceased 
into  money,  said  estate  shall  be  taken  in  execution  by  any 
cred^or  of  the  deceased,  such  executor  or  administrator  will  be 
liable  in  an  action  on  his  bond  for  all  damages  occasioned 
thereby. 

The  bond  of  any  executor  or  administrator  neglecting  to  ren- 
der an  account  when  duly  cited  by  the  judge,  may  be  put  in  suit, 
and  if  he  persist  in  such  neglect,  judgment  will  be  rendered 
againsit  him,  and  he  will  be  held  liable  as  if  he  had  been  an  ex- 
ecutor in  his  own  wrong,  (c) 

(a)  R.  S.  64.  (6)  lb.  66.  "^  (c)  ft.  68. 
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11.  Mode  of  Collecting  Debts, 

I.     BY     FOREIGN     ATTACHMENT. 

In  what  actions  this  process  lies. — All  personal  actions  may 
be  commenced  by  trustee  process,  except  actions  of  replevin,  ac- 
tions on  the  case  for  malicious  prosecution,  or  for  slander,  either 
by  writing  or  speaking,  and  actions  of  trespass  for  assault  and 
battery,  (a) 

Attachment  of  what — authorized  by  the  writ. — The  writ  au- 
thorizes an  attachment  of  the  goods  and  estate  of  the  principal 
defendant  in  his  own  hands,  and  also  of  any  goods,  effects,  or 
credits  of  said  defendant  in  the  hands  of  any  person  or  corpora- 
tion summoned  as  a  trustee,  which  goods,  &c.,  will  be  held  to 
respond  to  the  final  judgment,  as  in  the  ordinary  process,  (b) 

Payments  made  and  liabilities  incurred  after  service  of  the 
writ,  but  before  such  service  is  known  to  the  trustee, — If  after  the 
service  on  the  trustee,  but  before  he  has  knowledge  thereof,  he 
in  good  faith  makes  any  payment,  or  becomes  in  any  way  liable 
to  any  third  person  for  or  on  account  of  the  goods,  effects,  or 
credits  in  his  hands,  or  has  delivered  the  same  to  the  original  de- 
fendant, or  to  any  other  person  entitled  thereto,  he  will  be  allowed 
therefor  as  if  such  payment  or  delivery  had  been  made,  or  liabili- 
ty incurred,  before  the  service  of  the  writ  on  him.  (c) 

Trustee  when  and  how  discharged. — If  the  supposed  trustee 
appear  in  person  or  by  attorney,  and  declare  in  writing,  that  he 
had  not,  when  the  writ  was  served  on  him,  any  goods,  effects,  or 
credits  of  the  principal,  and  submit  himself  thereupon  to  eiami- 
nation  on  oath,  and  if  the  plaintiff  decline  to  examine  him,  or  on 
examination  his  declaration  appear  to  the  court  true,  he  will  be 
discharged. 

Examination  of  trustee, — If  the  plaintiff  proceed  to  examine 
the  supposed  trustee  on  his  declaration,  he  must  propose  interro- 
gatories in  writing,  to  be  answered  in  writing,  signed,  and'sworn 
to ;  and  if  the  person  so  summoned  admit  that  he  has  goods,  ef- 

(a)  R.  S.  109. 

(b)  3  Pick.  R.  302.    7  Mass.  R.  259.    6  Pick.  R.  120.    2  Mass.  R.  37. 
Cc)  3Pick.R.65. 
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fects,  or  credits  of  the  principal,  or  wish* to  refer  that  question  to 
the  court  upon  the  facts^  he  may  make  a  declaration,  setting  forth 
such  facts  as  he  may  deem  material,  and  submit  himself  thereupon 
to  a  further  examination  on  oath. 

^  Trustee  not  appearing,  to  be  defaulted, — Any  person  duly 
summoned  as  a  trustee,  neglecting  to  answer,  will  be  defaulted 
and  adjudged  a  trustee. 

Mode  of  trial  when  trustee  appears, — The  answers  and  state- 
ments sworn  to  by  any  person  summoned  as  a  trustee,  will  be 
considered  as  true  in  deciding  how  far  he  is  chargeable,  but  either 
party  may  allege  and  prove  any  other  facts  not  stated  or  denied 
by  the  supposed  trustee,  that  may  be  material  in  deciding  that 
question. 

Adverse  claimant  may[  become  a  party^  when. — An  adverse 
claimant  of  the  property  in  the  hands  of  the  supposed  trustee 
may  be  admitted  as  a  party  to  the  suit,  so  far  as  it  respects  his 
title  to  said  property. 

Principal  defendant  may  be  a  witness. -r-V^n  any  trial  be- 
tween the  attaching  creditor  and  any  other  person  claiming  the 
same  effects,  the  principal  defendant  may  be  examined  as  a  wit- 
ness for  either  party,  if  there  be  no  other  objection  to  his  com- 
petency except  his  being  a  party  to  the  original  suit. 

Trustee  having  specific  goods. — Any  person  chargeable  as  a 
trustee  by  reason  of  goods  or  chattels  other  than  money,  which 
he  holds  or  is  bound  to  deliver  to  the  principal  defendant,  must 
deliver  the  same,  or  so  much  thereof  as  may  be  necessary,  to  the 
officer  holding  the  e:^6ution,  and  he  will  sell  the  same,  and  apply 
and  account  for  the  proceeds  as  in  the  case  of  a  common  exe- 
cution. 

Liability  of  trustee  for  non-delivery  of  such  goods. — If  any 
trustee  refuse  or  neglect  to  deliver  any  goods  in  his  hands,  when 
lawfully  required  by  the  officer  serving  the  execution,  he  will  be 
liable  to  the  plaintiff  in  the  action  for  the  value  thereof,  after  de- 
ducting the  amount  of  his  lien  thereon,  if  there  be  any,  to  be 
recovered  as  money  is  recovered  when  not  paid  on  the  first  exe- 
cution, pursuant  to  the  judgment  against  a  trustee. 
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What  demands  not  attachable  by  this  process, — No  person 
will  be  adjudged  a  trustee, —  • 

1.  By  reason  of  having  drawn,  accepted,  made,  or  indorsed 
any  negotiable  bill,  draft,  note,  or  other  security : 

2.  By  reason  of  money  or  any  other  thing  received  or  collect- 
ed by  him  as  a  sheriff  or  other  officer  by  force  of  an  execution  or 
other  legal  process  in  favor  of  the  principal  defendant  in  the  for- 
eign  attachment,  although  the  same  have  been  previously  demand- 
ed of  him  by  the  principal'  defendant :  (a) 

3.  Bv  reason  of  any  money  in  his  hands  as  a  public  officer, 
and  for  which  he  is  accountable,  merely  as  such  officer,  to  the 
principal  defendant :  (b) 

4.  By  reason  of  money  or  other  thing  due  -from  him  to  the 
principal  defendant,  unless  it  be,  at  the  time  of  the  service  of  the 
writ  on  him,  due  absolutely  and  without  depending  on  any  con- 
tingency: (c) 

5.  By  reason  of  any  debt  due  from  him  on  a  judgment,  so 
long  as  he  is  liable  to  an  execution  on  the  judgment,  {d) 

Debt  may  be  attached  before  it  is  payable. — Any  money  or 
other  thing  due  to  the  principal  defendant,  may  be  attached  be- 
fore it  has  become  payable,  provided  it  be  due  absolutely  and 
without  contingency ;  but  the  trustee  will  not  be  bound  to  pay  or 
deliver  it  before  the  time  appointed  by  .the  contract. 

Fraudulent  conveyance  to  the  trustee. — Any  person,  summoned 
as  a  trustee,  having  in  his  possession  goods,  effects,  or  credits  of 
the  principal  defendant,  held  by  a  conveyance  or  title  that  is  void 
as  to  creditors  of  the  defendant,  may  be  adjudged  a  trustee,  on 
account  of  such  goods,  &c.,  though  the  principal  defendant  could 
not  have  maintained  an  action  therefor  against  hitn.  (e) 

Proceedings  on  scire  facias, — Any  person  adjudged  a  trustee 
who  does  not  satisfy  the  execution  in  the  original  suit  (if  it  be 
not  otherwise  satisfied),  will  be  liable  to  a  writ  of  scire  facias, 
and  if,  after  due  notice,  he  neglect  to  appear  and  answer  thereto, 
he. will  be  defaulted;  and  if  he  was  not  examined  in  the  original 

(a)  3  Mass.  R.  289.    5  ft.  319.  (6)  7  lb.  259. 

(e)  3  Maee.  R.  33,  68.    6  Pick.  R.  120.    3  lb.  1,  65. 

(d)  2  Maas.  R.  94.    3  lb.  121. 

(e)  4  Maas.  R.  508.    12  lb.  140.    5  lb.  390. 
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suit,  judgment  wUl  be  rendered  and  execution  will  issue  against 
him«  his  own  goods  and  estate,  for  the  sum  remaining  unsatisfied 
on  the  judgment  against  the  original  defendant.  If  the  .trustee 
have  been  examined  in  the  original  suit,  judgment  on  the  scire 
facias  will  be  rendered  on  the  facts  stated  on  that  examination, 
for  the  amount  with  which  the  trustee  was  originally  charge&ble. 
or  so  much  thereof  as  will  satisfy  the  judgment  against  the  prin- 
cipal defendant.  If  the  trustee  appear  and  answer  to  the  scire 
facias,  not  having  been  before  examined,  the  whole  matter  will 
be  open  for  examination,  as  in  the  original  suit. 

Costs  of  trustee. — ^Any  person  summoned  as  a  trustee,  ap- 
pearing at  the  first  term,  and  submitting  himself  to  examination 
as  before  provided,  will  be  allowed  to  retain  his  costs  for  travel 
and  attendance,  and  such  sum  as  tt^e  court  may  allow  for  neces- 
sary expenses,  out  of  the  effects  in  his  hands.  If  any  person  who 
is  summoned  as  a  trustee  and  dwells  in  the  county  where  the 
writ  is  returnable,  is  defaulted  in  the  original  suit,  and  a  writ  of 
scire  facias  is  issued,  he  will  be  perscmally  liable  for  the  costs  of 
the  suit  in  the  scire  facias,  unless  he  has  paid  over  all  such  effects 
on  the  original  execution,  or  was  prevented  from  appearing  in 
the  original  suit  by  absence  from  the  state  or  some  other  cause 
deemed  suflScient  by  the  court. 


II.     BY    SUIT    AT    COMMON    LAW. 

How  writs  may  be  framed, — Original  writs  maybe  framed  eithei 
to  attach  the  goods  or  estate  of  the  defendant,  and  for  want  thereof 
to  take  his  body ;  or  it  may  be  an  original  summons,  either  with 
or  without  an  order  to  attach  the  goods  or  estate.  In  actions 
against  corporations,  and  in  other  cases  in  which  goods  and  estate 
may  be  attached,  but  the  defendant  is  not  liable  to  arrest,  the 
writ  of  attachment  and  original  summons  may  be  combined  in 
one,  requiring  the  officer  to  attach  the  goods  and  estate,  and  to 
summon  the  defendant. 

Attachment  on  mesne  process. — The  attachment  of  property 
upon  a  writ  is  one  of  the  most  common  and  effectual  means  of 
securing  a  debt    The  effect  of  such  attachment  is  fully  discussed 
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in  the  cases  cited  below,  (a)  It  is  lield  in  this  commonwealth 
that  an  attachment  of  property  on  mesne  process  is  a  security  or 
lien  on,  property,  and  that  it  could  not  be  impaired  or  destroyed 
by  any  thing  contained  in  the  United  States  bankrupt  law.  (6) 
Both  an  attachment  and  arrest  cannot  be  made  on  the  same  writ, 
and*the  one  last  made  will  be  void,  (c) 

Where  bail  may  be  required, — No  person  may  be  arrested  or 
held  to  bail  on  a  demand  arising  on  any  contract  made  after 
July  4,  1834,  Unless  the  plaintiff  or  some  person  in  his  behalf 
make  oath  before  a  justice  of  the  peace  that  said  plaintiff  has  a 
demand  against  the  defendant,  on  the  cause  of  action  stated  in 
the  writ,  which  the  deponent  believes  to  be  justly  due,  and  on 
which  he  expects  that  the  plaintiff  will  recover  ten  dollars  or 
upwards,  and  that  the  deponent  has  reasonable  cause  to  believe 
that  the  defendant  is  about  to  depart  beyond  the  jurisdiction  of 
the  court  to  which  the  writ  is  returnable,  and  not  to  return  till 
after  judgment  may  probably  be  recovered  in  said  suit,  so  that 
he  cannot  be  arrested  on  the  first  execution,  if  any,  which  may 
issue  in  such  suit,  (d) 

Females  cannot  be  imprisoned  on  mense  process  or  execution 
on  any  contract  made  after  July  1,  1831,  except  in  a  judgment 
against  them  as  trustees  for  ten  dollars  and  upwards,  (e) 

No  member  of  the  house  of  representatives  may  be  arrested 
or  held  to  bail  on  mesne  process,  during  his  going  to  or  returning 
from,  or  attending,  the  general  assembly.  (/)  • 

Time  within  which  judgment  may  be  obtained  when  there  is 
no  controversy. — In  cases  that  have  been  defaulted,- and  where 
verdict  has  been  rendered  and  no  further  action  taken  by  the 
losing  party,  judgment  is  rendered  as  of  the  last  day  of  the  terra, 
unless  otherwise  expressly  ordered,  by  the  court ;  but  where  the 
terms  are  very  long,  as  in  Suffolk  county,  it  is  usual,  after  wait- 
ing the  time  prescribed  by  the  rules  for  filing  exceptions  or  mak- 
ing a  motion  for  a  new  trial,  to  order  judgment  to  be  entered  as 
of  a  particular  day,  in  which  case  the  day  must  be  noted  by  the 


(a)  10  Met.  R.  320.    2  Story's  R.  131.    3  lb.  428.    7  Law  Reporter,  77. 

(6)  Colby's  Practice,  114.  (c)  3  Mass.  R.  561.     13  lb.  73. 

((2)  R.  S.  90.  (e)  lb.  97.  (/)  Constitution  of  MaaB.  $10. 
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clerk  on  his  docket.    It  is  never  allowed  till  the  last  day,  at  the 
first  term,  (a) 

How  long  c^ter  judgment,  goods  attached  on  mesne  process 
may  be  held, — If  final  judgment  be  rendered  for  the  plaintiff,  goods 
and  estate  attached  on  mesne  process  will  be  held  for  thirty  days 
after  judgment,  in  order  to  their  being  taken  on  execution  ;  and 
if  the  attachment  is  made  in  the  county  of  Nantucket,  and  the 
judgment  is  rendered  in  any  other  county,  or  if  the  judgment  is . 
rendered  in  Nantucket,  and  the  attachment  is  made  in  any  other 
county,  the  goods  and  estate  will  be  held  for  sixty  days  after  final 
judgment,  (ft) 

Execution, — The  party  obtaining  a  final  judgment  in  any 
civil  transaction,  may  take  out  his  execution  at  any  time  after 
twenty.four  hours  after  judgment  rendered,  and  these  hours  are 
exclusive  of  the  Lord's  Day.  If  an  execution  4>e  sooner  issued 
and  levied,  the  levy  is  void,  (c)  He  may  also  take  it  out  within 
one  year,  but  not  afterward.  If  he  take  it  out  within  such  time, 
and  it  be  returned  at  any  time  within  a  year  after  the  return  day 
of  that  which  preceded  it,  he  may  have  an  alias  execution,  except 
that  if  the  debtor  have  been  surrendered  by  his  bail,  the  creditor 
may  sue  out  an  execution  after  the  surrender,  .though  more  than 
a  year  has  elapsed  after  the  return  day  of  the  next  preceding 
execution,  (d)  A  pluries  execution  may  be  obtained  in  the  same 
way,  and  any  number  o{  pluries  from  year  to  year.  If  the  cre- 
ditor neglect  to  keep  his  execution  alive  in  this  manner,  he  can 
resort  to  a  scire  facias,  or  an  action  of  debt,  to  revive  his  judgment. 

Both  real  and  personal  property  may  be  sold  upon  execution  ; 
the  debtor  being  allowed  one  year  to  redeem  real  estate,  on  pay- 
ment of  debt,  costs  and  interest. 

No  female  may  be  imprisoned  on  mesne  process  or  execution 
for  any  debt  founded  on  a  contract  made  after  July  1,  1831, 
except  on  a  judgment  against  her  as  a  trustee,  for  ten  dollars  or 
more,  in  a  process  of  foreign  attachment. 

When  the  plaintiff  has  the  body  of  the  defendant  in  execution, 
his  right  to  proceed  against  his  property  is  suspended,  (e)    But 

(a)  R.  8.  97.    Colby's  Practice,  992.  (ft)  R.  S.  90. 

(c)  8  Met.  R.  496.    R.  S.  87.  (d)  R.  S.  97. 

(e)  11  New  Hampflhiie  R.  311.    Colby's  Practice,  S95. 
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a  creditor  may  sue  out  a  writ  upon  his  judgment,  though  an  exe- 
cution be  out  at  the  same  time,  unless  the  debtor  have  been 
actually  seized  upon  such  execution,  (a)  .  • 

Liabilities  of  attorneys  and  sheriffs  refusing  to  pay  over 
moneys  collected. — An  attorney  may  be  removed  by  the  Supreme 
Judicial  Court  or  the  CoUrt  of  Common  Pleas  for  any  deceit,  mal- 
practice, or  other  gross  misconduct,  and  shall  moreover  be  liable 
in  damages  to  the  party  injured  thereby,  and  to  such  other  pun- 
ishment as  may  be  provided  by  the  law.  (b) 

If  any  officer  unreasonably  neglect  to  pay  any  money  col- 
lected by  him  on  execution  when  demanded  by  the  creditor 
therein,  he  will  forfeit  and  must  pay  to  the  creditor  five  times 
the  lawful  interest  of  the  money  from  the  time  of  the  demand 
until  it  is  paid,  (c) 

The  sheriff  i^  responsible  for  the  official  misconduct  of  his 
deputies,  (d) 

When  the  condition  of  the  official  bond  of  any  sheriff  is 
broken,  to  the  injury  of  any  person,  such  person  may  at  his  own 
expense  institute  a  suit  thereon  in  the  name  of  the  treasurer  of 
the  commonwealth  ;  the  writ  to  be  indorsed  with  the  name  of  the 
person  for  whose  benefit  the  suit  is  brought,  or  of  his  attorney, 
and  the  same  proceedings  to  be  had  thereon,  to  final  judgment 
and  execution,  as  in  a  suit  by  a  creditor  on  an  administration 
bond,  (e) 

No  sheriff  can  be  arrested  on  mesne  process  or  execution  in 
a  civil  action,  but  any  such  execution  will  be  issued  against  his 
goods,  chattels,  and  lands;  and  if  it  be  returned  unsatisfied,  the 
creditor  may  file  before  the  governor  and  council  an  attested 
copy  of  such  execution  apd  return,  giving  notice  also  of  such 
proceedings  to  said  sheriff;  and  if  such  sheriff  do  not  within  thirty 
•days  after  said  notice  pay  the  whole  debt  with  reasonable  costs 
of  the  copies  and  notifications  above  mentioned,  the  governor 
will  remove  him  from  office.  After  such  removal,  and  the  ap- 
pointment of  another  sheriff,  the  creditor,  his  first  execution  being 
returned  unsatisfied,  may  take  out  an  alias  execution,  which  will 
run  against  the  body,  as  well  as  the  estate,  (e) 

(fl)  9  Met  R.  23.  (6)  R.  S.  88.  (c)  lb.  97.  (<0  lb.  14. 

(e)  R.  S.  14. 
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The  judicial  power  is  distributed  between  the  Supreme  Judi- 
cial  Court,  and  the  Court  of  Common  Pleas.  The  former  has 
original  as  well  as  appellate  jurisdiction  in  actions  arising  upon 
contract.  The  latter  have  a  general  concurrent  jurisdiction  in 
the  same  class  of  cases.  The  former  is  held  once  a  year  in  each 
county  of  the  state,  the  latter  three  times  a  year  in  some  and  four 
times  in  others.  There  are  also  courts  of  probate>  and  the  muni* 
cipal  courts  of  the'  city  of  Boston. 
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12.    C<.JURTS. 


1.  Assurances  and  Evidences  of  Debt  • 

Action  against  drawer  and  endorser  of  foreign  bills. — See 
title  2d — *'  Rates  of  damages  on  protested  bills" 


2.  Rates  of  Damages  on  Protested  Bills. 

"  Damages  and  interest  on  foreign  bills. — When  any  foreign 
bill  of  exchange  is  drawn  or  indorsed  within  this  state,  for  the  pay- 
ment of  any  sum  of  money,  and  such  bill  is  returned  from  any 
place  or  country  without  the  limits  of  the  United  States,  pro- 
tested for  non-acceptance  or  non-payment,  the  drawer  or  indorser 
will  be  subject  to  the  payment  of  ten  per  cent,  damages  thereon, 
and  charges  of  protest,  and  the  bill  will  carry  an  interest  of  six 
per  cent,  per  annum  from  the  date  of  the  protest,  (a) 

(a)  R.  B*  S87.  Reference  is  made  throoghoat  this  chapter  to  "  The  Public  Laws 
of  the  State  of  Rhode  bland  and  Providence  Plantations/'  revised  and  finally  enacted 
January,  IB44.    Published  by  Knowles  and  Vose,  Providence,  1844. 


'If'w' 


RHODE  ISLAND.  99 


Law  of  Dsory. 


Action  against  drawer  and  indorser  may  be  joint  or  several. 
—Any  person  haying  a  right  to  demand  any  sum  of  money  upon 
a  foreign  protested  bill  of  exchange  as  aforesaid^  may  commence 
and  prosecute  an  action  for  principal,  damages,  interest,  and 
charges  of  protest,  against  the  drawers  or  indorsers,  .jointly  or 
severally,  or  against  either  of  them  separately,  and  judgment  will 
be  given  for  such  principal,  damages,  and  charges,  and  interest 
upon  such  principal  at  the  rate  aforesaid,  to  the  time  of  such 
judgment,  together  with  costs  of  suit. 

Damages  and  interest  on  inland  bills, — When  any  inland  bill 
of  exchange  is  drawn  or  indorsed  within  this  state,  for  the  pay- 
ment of  any  sum  of  money  without  the  same,  and  such  bill  is 
protested  for  non-acceptance  or  non-payment,  the  drawer  or 
indorser  will  be  subject  to  the  payment  of  five  per  cent,  damages 
thereon,  and  charges  of  protest,  and  the  bill  will  carry  an  interest 
of  six  per  cent,  per  annum  from  the  date  of  the  protest. 


3.  Law  of  Usury. 

Rate  of  interest  established. — The  lawful  rate  of  interest  in 
this  state  is  six  per  cent,  (a) 

Usury  being  pleaded,  the  court  may  admit  the  parties  as  wit-^ 
nesses :' judgment,  how  entered:  certain  usages  excepted  from 
these  provisions, — If  suit  be  commenced  on  any  specialty,  con- 
tract, promise,  or  assurance,  made  in  this  state  after  the  passing 
of  this  act,  and  the  defendant  specially  plead  that  higher  interest 
than  the  rate  aforesaid  was  taken,  or  thereby  secured  or  agreed 
for,  the  court  will  admit  the  defendant  as  a  witness,  on  issue 
joined  in  such  suit,  and  also  the  plaintiff  on  his  own  motion :  and 
if  such  agreement  be  found  usurious,  the  plaintiff  will  have  judg- 
ment for  the  principal  sum  of  money,  or  real  value  of  the  goods, 
wares,  or  other  commodity  as  aforesaid,  with  legal  interest  there- 
on, with  costs :  nothing  herein  contained  extending  to  the  letting 
of  cattle,  or  other  like  usages  among  farmers,  or  to  maritime  con- 
tracts among  merchants,  as  bottomry,  insurance,  or  course  of 
exchange,  as  has  been  heretofore  accustomed. 

(a)  R.  S.  286. 
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4.  Frauds. 

Actions  not  to  he  brought  in  certain  cases,  unless  on  promises 
in  writing. — No  action  may  be  brought  whereby  to  charge  any 
executor  or  administrator  on  his  special  promise  to  answer  any 
debt  or  damage  out  of  his  own  estate,  or  whereby  to  charge  the 
defendant  upon  his  special  promise  to  answer  for  the  debt,  default 
or  miscarriage  of  another  person  :  or  to  charge  any  person  upon 
any  agreement  made  on  consideration  of  marriage :  or  on  any 
contract  for  the  sale  of  lands,  tenements,  or  hereditaments,  or  the 
making  of  any  lease  thereof  for  a  longer  time  than  one  year :  or 
upon  any  agreement  which  is  not  to  be  performed  within  one 
year  from  the  making  thereof,  unless  the  promise  or  agreement 
on  which  such  action  is  brought,  or  some  note  or  memorandum 
thereof  is  in  writing,  and  signed  by  the  party  to  be  charged- 
therewith,  or  some  other  person  lawfully  authorized,  (a) 

Fraudulent  ctMveyances,  4^.,  to  be  void. — Every  gift,  grant, 
or  conveyance  of  lands,  tenements,  hereditaments,  goods  or  chat- 
tels, or  of  any  rent,  interest,  or  profit  out  of  the  same,  by  writing 
or  otherwise,  and  every  note,  bill,  bond,  contract,  suit,  judgment 
or  execution,  had  or  made  or  contrived,  of  fraud,  covin,  collusion, 
or  guile,  to  the  intent  or  purpose  to  delay,  hinder,  or  defraud 
creditors,  or  to  deceive  or  defraud  those  who  may  purchase  bona 
fide  the  same  estate,  real  or  personal,  will  be  deemed,  as  against 
the  person  or  persons,  his,  her,  or  their  legal  representatives  or 
assigns,  whose  rights  or  interests,  by  such  devices  and  practices 
as*  aforesaid,  are  or  might  be,  injured,  delayed  or  defrauded, 
utterly  void. 

6.  Limited  Partnerships. 

The  kws  of  Rhode  Island  on  this  subject  are  the  same  with 
those  of  Massachusetts,  with  the  following  exceptions :  (6) 

The  sections  in  reference  to  the  equity  power  of  the  Supreme 
Court,  and  the  presumpti6n  of  assent  of  creditors  to  a  partner- 
ship assignment,  are  not  found  in  the  laws  of  Rhode  Island. 

(a)  R.  S.  S33.  h)  lb.  383. 
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The  certificate  required  to  be  made  by  a}I*<tl(e'.parties  to  a 
limited  partnership  must  be  acknowledged  by  sai3*parties  before 
some  justice  of  the  peace  or  public  notary,  and  filed'  in.thie  pfiice 
of  the  clerk  of  the  town  in  which  the  principal  place  of 'bq^'oess 
of  .the  partnership  is  situated,  and  recorded  by  such  clerk  **uiii 
book  kept  for  that  purpose.  If  the  partnership  have  places* of; 
business  in  different  towns,  the  certificate  must  be  filed  and- 
recorded  in  like  manner  in  the  ofilice  of  the  clerk  of  every  such 
town. 

The  partners  must  publish  a  copy  of  the  certificate  for  six 
successive  weeks  immediately  after  the  registry  thereof,  in  at 
least  two  newspapers  printed  in  this  state :  the  partnership  to  be 
deemed  general  in  case  such  publication  be  not  made. 

In  case  of  the  insolvency  of  any  limited  partnership,  no 
special  partner  will,  under  any  circumstances,  be  allowed  to 
claim  as  a  creditor  till  the  legal  claims  of  all  the  other  creditors 
of  the  partnership  shall  be  satisfied. 

No  dissolution  of  a  limited  partnership  will  take  place,  except 
by  operation  of  law,  before  the  time  specified  in  the  certificate 
before  mentioned,  unless  notice  of  such  dissolution  be  recorded 
in  the  clerk's  ofiice,  where  the  original  certificate,  or  the  certifi- 
cate of  renewal  or  continuation  of  the  partnership  was  recorded, 
and  in  every  other  clerk's  oflSce  where  a  copy  of  such  certificate 
was  recorded,  and  unless  such  notice  be  published  for  six  succes- 
sive weeks  in  at  least  two  newspapers  printed  in  this  state. 


6.  Pfincipals  and  Agents. 

Person  in  whose  name  merchandise  is  shipped,  deemed  the 
owner,  4^. ;  consignee  to  have  lien  thereon  for  advances,  unless 
notified  who  is  the  true  oumer, — Every  person  in  whose  name 
merchandise  is  shipped  will  be  deemed  the  true  owner  thereof,  so 
as  to  entide  the  consignee  thereof  to  a  lien  thereon  for  moneys 
advanced  or  negotiable  security  given  by  such  consignee,  to  or. 
for  the  use  of  such  owner :  provided  such  consignee  shall  not 
have  notice  by  bill  of  lading  or  otherwise,  at  or  before  the  ad- 
vancing of  any  money  or  security  by  him,  or  at  or  before  the 
receiving  such  money  or  security  by  the  person  in  whose  name 
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the  shipmQoTtlhfts'been  made,  that  such  person  is  not  the  bona  fide 

owner  thferftg*f. 
•     •  •  . 
FjRri0ji  intrusted  with  goods  for  sak,  ^.,  deemed  the  owner  : 

n^yi*$pll  or  pledge  them  in  case,  ^. — Any  person  intrusted  with 
,  ^  ^^cC^n  possession  of  goods  delivered  to  him  for  the  purposes  of 
*•  Tkile,  and  any  person  intrusted  with  and  in  possession  of  any  bill 
.  •  of  lading,  receipt,  or  certificate  of  a  warehouse  keeper  or  inspector, 
or  any  warrant  or  order  for  the  delivery  of  goods,  will  be  deemed 
to  be  the  true  owner  of  such  goods,  or  of  the  goods  mentioned 
and  described  in  such  documents  respectively,  so^  far  as  to  give 
the  same  validity,  force,  and  effect,  to  any  contracts  thereafter 
entered  into  by  him  with  any  person  for  the  sale  or  disposition  of 
the  same,  or  for  the  deposit  or  pledge  thereof,  as  a  security  for 
any  money  or  other  property  advanced,  or  any  negotiable  instru- 
ment or  other  obligation  in  writing  given  upon  the  faith  of  such 
goods,  or  of  such  several  documents,  or  either  of  them,  as  if  the 
same  contract  had  been  so  made  by  the  bona  fide  owner  of  such 
goods :  provided  that  the  person  so  contracted  with  shall  not  have 
notice,  by  such  document  or  otherwise,  that  the  person  so  intrusted 
as  aforesaid  is  not  the  bona  fide  owner. 

Person  accepting  such  merchandise  in  deposit,  4^.,  will  ac- 
quire  no  other  right  than  the  agent  had  therein. — ^Any  person  ac- 
cepting or  taking  any  such  merchandise,  goods,  or  document,  in 
deposit  or  pledge  from  any  such  agent  as  a  security  for  any  ante- 
cedent debt  or  demand,  will  not  acquire  thereby  or  enforce  any 
right  or  interest  in-  or  to  such  goods,  merchandise,  or  document, 
other  than  was  possessed  or  might  have  been  enforced  by  such 
agent  at  the  time  of  such  deposit  or  pletlge. 

Any  person  may  purchase  of  an  agent :  sale  and  purchase 
validy  unless  notified  that  the  agent  is  not  authorized  to  sell. — Any 
person  may  contract  with  an  agent  intrusted  with  goods,  or  to 
whom  the  same  may  be  consigned,  for  the  purchase  of  such  goods, 
and  receive  the  same  and  pay  for  them  tp  such  agent ;  and  such 
,  contract  and  payment  will  be  binding  and  good  against  the  owner 
of  such  goods,  notwithstanding  the  purchaser  shall  have  notice 
that  the  person  making  such  contract,  or  in  whose  behalf  the  same 
is  made,  is  an  agent :  provided  that  such  contract  and  payment 
be  made  in  the  usual  and  ordinary  course  of  business,  and  that 
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such  purchaser  shall  not,  when  such  contract  is  entered  into  or 
such  payment  made,  have  notice  that  such  agent  is  not  authorized 
to  sell  said  goods  or  to  receive  said  money. 

Owner  of  goods  may  recover  them  from  his  agent  before  sold, 
4<.  .•  may  demand  of  purchaser  sum  agreed  to  he  paid  for  them, 
recover  them  if  pledged,  ^, — Nothing  herein  contained  will  be 
deemed  to  prevent  the  true  owner  of  any  such  goods  shipped,  in- 
trusted, or  deposited  as  aforesaid,  from  demanding  and  recovering 
the  same  from  his  factor  or  agent,  before  the  same  shall  have  been 
so  sdd,  deposited,  or  pledged,  nor  to  prevent  such  owner  from 
demanding  and  receiving  from  any  such  purchaser  the  sum  agreed 
to  be  paid  for  the  purchase  of  such  goods,  subject  to  any  right  of 
set-off  on  the  part  of  such  purchaser  against  such  agent  or  factor : 
not  to  prevent  any  such  owner  from  demanding  and  recovering 
such  goods  from  any  person  with  whom  the  same  may  have  been 
so  deposited  or  pledged  as  a  security  for  any  money  or  other  pro- 
perty advanced,  or  any  negotiable  security  or  obligation  in  writing 
given  as  aforesaid,  upon  repayment  of  such  money  or  restoration 
of  such  other  property,  and  satisfaction  of  such  security  or  obli- 
gation in  writing  so  advanced,  together  with  such  further  sum  as 
shall,  with  the  amount  so  advanced  by  such  depositary  or  pawnee, 
be  equal  to  the  money  or  other  property  and  security  or  obliga- 
tion in  writing,  if  any,  advanced  by  such  agent  or  factor  to  such 
owner,  or  to  the  amount  for  which  such  agent  or  factor  has  a  lien 
on  the  same  goods  :  nor  to  prevent  such  owner  from  recovering 
from  such  depositary  or  pawnee  any  balance  or  sum  of  money 
remaining  in  his  hands  as  the  produce  of  the  sale  of  such  goods, 
after  deducting  thereout  the  amount  of  the  money  or  other  pro- 
perty or  security  in  writing  so  advanced  :  and  the  amount  so  set 
off  and  retained  by  such  purchaser  or  paid  by  such  owner  on  re- 
deeming such  goods,  or  in  any  manner  allowed  by  him  on  reco- 
vering the  same  or  the  produce  of  the  sale  thereof,  will  be  deemed 
and  taken  as  so  much  paid  by  him  to  and  for  the  use  of  suc*h  agent 
or  factor. 

Common  carrier,  4^.,  prohibited  from  selling  or  pledging, — 
Nothing  in  this  act  authorizes  a  common  carrier,  warehous6*keeper» 
or  other  person  to  whom  merchandise  or  other  fn-operty  may  b^ 
committed  for  transportation  or  storage  only,  to  sell  or  pledge  the 
same. 
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Penalty  on  4igent  far  fraud. — ^If  any  such  agent  or  factor 
deposit  or  pledge  any  goods,  wares,  or  merchandise,  or  any  such 
document  as  is  herein  before  mentioned,  which  shall  have  been 
intrusted  or  consigned  as  aforesaid  to  his  care  or  management, 
with  any  person  as  a  security  for  money  or  other  property  bor- 
rowed or  received  by  such  agent  or  factor,  and  shall  apply  or  dis« 
pose  of  any  of  the  proceeds  thereof  to  his  own  use,  in  violation 
of  good  faith,  or  with  intent  to  defraud  any  such  owner  of  such 
goods,  the  person  so  offending  will  be  deemed  guilty  of  a  misde- 
meanor ;  and  on  conviction  thereof  on  indictment,  will  be  fined 
not  more  than  one  thousand  dollars,  or  be  imprisoned  not  exceed- 
ing five  years. 


7.  Laws  of  Insolvency, 

Petitions  in  insolvency,  by  whom  and  to  whom  to  be  made : 
exhibits  to  be  filed  therewith :  and  what  court  has  jurisdiction  of 
the  matter, — Any  inhabitant  of  this  state,  who  shall  have  resided 
and  been  domiciled  here  three  years  next  preceding  the  preferring 
his  petition,  (this  term  of  residence  the  court  may  dispense  with 
when  they  think  it  just  and  consistent  with  the  true  intent  of  this 
section,)  and  whose  debts  exceed  one  hundred  dollars,  and  who  is 
or  shall  be  insolvent^  may  petition  the  Supreme  Court  for  the  ben- 
efit of  this  act :  and  must  exhibit  and  file  with  said  petition  under 
oath,  a  statement  of  all  his  debts,  and  to  whom  due,  and  of  the 
losses  and  misfortunes  by  which  his  insolvency  has  been  caused, 
and  a  true  inventory  of  all  his  estate,  both  real  and  personal,  in 
possession  or  action,  remainder,  or  reversion,  excepting  wearing 
apparel  not  exceeding  in  value  one  hundred  dollars.  The  clerk  of 
said  court  will  give  due  notice  to  creditors.  And  said  Supreme 
Court  have  full  jurisdiction  over  said  petition,  and  power  to  carry 
into  eifect  all  the  provisions  of  this  act.  (a) 

Examination  of  petitioners,  ^, — Said  petitioners  will  be  strict- 
ly examined  by  the  court  and  any  creditors  who  desire  it,  in  refer- 
ence to  all  matters  pertaining  to  their  estate,  conduct,  and  circum- 
stances, so  far  as  the  interests  of  the  creditors  may  have  been  or 
may  be  liable  to  be  aflfected  thereby,  and  said  court  may  require 

(•)  R.  S.  210. 
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them  to  produce  satisfactory  evidence  of  all  such  facts  as  they  may 
deem  material  to  a  full  understanding  of  the  merits  of  each  case. 
And  no  discharge  will  be  granted,  unless,  upon  full  investigation 
and  hearing  of  such  testimony  (if  any),  the  court  consider  said 
petitioner  entitled  thereto. 

Effect  of  such  petition  on  proceedings  for  coUectian  of  debts, — 
On  the  reception  of  such  petition,  said  court  will  have  power,  in 
their  discretion,  to  stay  all  proceedings  against  the  body  and  estate, 
or  either,  of  the  petitioner,  for  the  collection  of  debts :  and  to  cause 
said  petitioner  to  be  liberated  from  jail,  on  giving  sufficient  bonds, 
conditioned  to  return  to  jail  in  ten  days  after  the  rising  of  the  court 
at  which  such  petition  shall  be  finally  disposed  of,  unless  such  pe- 
titioner receive  a  certificate  of  discharge  from  said  court. 

Asstgnment.-^Wh&neYer  the  benefit  of  this  act  is  extended  to 
any  such  petitioner,  he  must  at  the  same  term,  before  receiving  his 
certificate  of  discharge,  make,  acknowledge,  and  deliver  to  such 
assignee  or  assignees  as  the  court  appoint,  an  assignment  in  trust 
of  all  his  estate,  real  and  personal,  of  any  kind  whatsoever. 

Fraudulent  conveyances  by  petitioner. — If  any  petitioner,  be- 
fore making  his  assignment,  convey  lands,  goods,  debts,  demands, 
or  property  of  any  kind  whatever,  with  intent  to  defraud  his  cred- 
itors, all  the  property  so  assigned  will  nevertheless  vest  in  the  as- 
signee ;  and  every  person  receiving  any  such  conveyance,  and  will- 
fully concealing  such  property,  will  forfeit  double  the  value  thereof, 
for  the  benefit  of  the  creditors :  and  any  person  suspected  of  such 
concealment,  may,  on  application  of  the  assignee,  be  brought  be- 
fore said  Supreme  Court,  and  examined  on  oath  respecting  the 
same. 

Assignees,  by  whom  called  to  account,  4^. — Such  assignee  or 
assignees  may  be  called  to  account,  and  discharged  by  said  court, 
and  others  be  appointed  in  their  places. 

Duties  of  assignees, — Said  assignee  must,  before  proceeding  to 
act,  be  sworn  before  said  court,  and  if  required  give  bonds  for  the 
faithful  performance  of  the  trust :  give  due  notice,  as  by  law  re- 
quired, that  creditors  may  prove  their  claims  against  the  estate,  for 
which  purpose  not  less  than  six  nor  more  than  eighteen  months 
from  the  first  publication  of  notice  will  be  allowed  at  the  discre- 
tion of  the  court.  It  will  be  the  duty  of  the  assignee  to  examine 
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the  insolvent  touching  the  claiihs  against  his  estate,  and  to  require 
him  to  produce  any  paper  which  may  be  of  use  in  deciding  any  of 
said  claims.  At  the  expiration  of  the  time  allowed  for  proving 
claims,  the  assignee  wUl  forthwith  make  division  of  the  net  pro- 
duce of  said  estate  among  the  creditors,  in  proportion  to  their  re- 
spective debts,  allowing  to  the  insolvent  those  articles  which  are 
exempted  from  attachment,  and  deducting  the  necessary  expenses 
of  settling  the  estate  and  the  reasonable  compensation  of  the  as- 
signee. 

Appeal  to  the  general  assembly  from  decree  of  the  Supreme 
Court. — Any  petitioner,  or  any  creditor  of  a  petitioner,  may  ap- 
peal from  the  final  decision  of  the  Supreme  Court,  on  the  petition, 
to  the  general  assembly,  upon  filing  notice  of  such  appeal  in  the 
clerk's  office  of  the  Supreme  Court  in  the  county  in  which  such 
petition  shall  have  been  so  tried  and  decided.  When  the  prayer  of 
the  petition  shall  have  been  granted  by  the  Supreme  Court,  and 
the  creditor  appeals  from  such  decision,  all  proceedings  for  debt 
against  the  person  of  the  petitioner  will  be  stayed  till  the  trial  of 
the  petitioner  in  the  general  assembly,  or  until  said  assembly  shall 
otherwise  direct. 

Effect  of  discharge  :  effect  of  fraud  and  perjury  on  such  dis- 
charge.— Insolvent  debtors,  obtaining  a  discharge  under  this  act, 
without  fraud  or  perjury  are  not  liable  to  arrest  or  bodily  restraint 
on  account  of  any  debt,  covenant,  contract  (except  a  promise  of 
marriage),  agreement,  or  pecuniary  obligation  of  any  kind,  not 
originating  in  tort  or  criminal  conduct,  contracted,  entered  into,  or 
incurred  prior  to  the  filing  of  the  petition ;  but  any  creditor  may 
sue  out  an  original  summons  against  him,  and  on  final  judgment 
in  favor  of  such  creditor,  execution  will  issue,  not  running  against 
the  body  of  said  insolvent,  nor  can  his  real  estate  be' attached  there- 
on, unless  at  the  time  of  the  attachment  he  be  absent  from  the 
state  or  concealed  therein.  If  the  plaintiff  on  trial  prove  any  fraud- 
ulent proceedings  or  practices  on  the  part  of  said  defendant,  by* 
him  concealed  from  said  court,  for  the  purpose  of  fraudulently  ob- 
taining his  discharge,  said  plaintiff  will  have  judgment  for  his  debt 
and  damages  (being  first  proved  and  ascertained)  as  if^  no  such 
discharge  had  ever  been  granted  to  the  defendant ;  and  in  all  cases 
thereafter  s^id  discharge  will  be  considered  null  and  void. 
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Provisions  in  reference  to  the  sett-off  of  mutual  debts,  and  the 
form  of  oath  to  be  taken  by  the  iTUofoen^-^— Substantially  the  same 
as  under  the  Insolvent  Laws  of  Massachusetts. 

Preferred  debts. — All  debts  due  to  this  state  or  any  town  there- 
in for  taxes,  or  to  the  United  States,  will  be  considered  preferred 
debts,  to  be  paid  before  any  dividend  is  made. 

Man  marrying  a  woman  discharged  under  this  act,  liable  for 
what  debts  of  hers, — A  man  intermarrying  with  a  woman  who  has 
been  discharged  under  this  act,  will  be  liable  for  debts  incurred  on 
any  contract  entered  into  by  his  wife  before  the  benefit  of  this  act 
was  extended  to  her,  only  to  the  amount  of  such  property  as  came 
into  his  possession  or  under  his  control  by  her  marriage,  excluding 
her  wearing  apparel. 

8.  Effect  of  Marriage  upon  the  Title  to  the  Wife's  Property. 

Certain  property  possessed  by  a  woman  before  marriage,  df<,, 
secured  to  her  sole  use. — The  real  estate,  chattels  real,  household 
furniture,  plate,  jewels,  stock,  or  shares  in  the  capital  stock  of  any 
incorporated  company  of  this  state,  of  debts  secured  by  mortgage  on 
property  within  this  state,  which  arer  the  property  of  any  woman 
before  marriage,  or  which  may  become  the  property  of  any 
woman  after  marriage,  are  so  far  secured  to  her  sole  and  separate 
use,  that  the  same,  and  the  rents,  profits,  and  income,  will  not  be 
liable  to  be  attached  or  in  any  way  taken  for  the  debts  of  the 
husband,  either  before  or  after  his  death ;  and  on  the  death  of 
the  husband,  in  the  life- time  of  the  wife,  will  be  and  remain  her 
sole  and  separate  property.  In  case  of  the  sale  of  any  such  pro- 
perty, the  proceeds  may  be  invested  in  the  wife's  name  in  any  of 
the  kinds  of  property  aforesaid,  and  be  secured  to  and  holden  by 
the  wife  in  the  same  manner  as  the  property  sold,  (a) 

Furniture,  stocks,  mortgages,  ^ ,  possessed  by  wife,  not  to  be 
9old,  4^.,  unless  by  joint  deed,  except,  4^. — The  chattels  real, 
household  furniture,  plate,  jewels,  stock  or  shares,  or  debts,  as 
aforesaid,  so  held  as  aforesaid,  oannot  be  sold,  leased,  or  conveyed 
by  the  husband,  unless  by  deed  in  which  the  wife  joins  as  grantor ; 
said  deed  to  be  apknowledged  as  by  law  provided  in  the  case  of 

(a)  R.  s.  d7a 
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real  estate  of  marriage ;  but  whenever  said  household  furniture, 
plate,  or  jewels  are  sold  by  her  husband  as  his  own  property,  to 
one  purchasing  the  same  bona  fide,  and  without  actual  or  construc- 
tive notice  ^f  the  right  of  the  wife  thereto,  such  sale  will  vest  in 
such  purchaser  a  good  and  valid  title  thereto. 

Disposal  hy  married  woman  of  her  personal  property  by  will — 
Any  married  woman,  more  than  eighteen  years  old,  may  dispose 
of  her  personal  estate  secured  to  her  by  this  act,  by  will  executed 
in  the  common  form. 

Property  liable  for  debts  of  wife  contracted  before  marriage, — ' 
The  property  secured  to  any  married  woman  by  this  act  will  be 
liable  to  attachment  or  levy  for  her  debts,  contracted  before  mar- 
riage, as  if  she  had  continued  sole  ;  and  nothing  herein  contained 
will  be  construed  to  impair  any  right  of  lien  thereon,  or  any  legal 
remedy  for  the  enforcement  thereof. 

To  what  the  provisions  of  this  act  apply. — Nothing  herein 
contained  will  impair  the  rights  of  the  husband  as  tenant  by 
courtesy,  or  his  right  to  administer  on.  the  estate  of  his  wife,  in 
case  she  dies  intestate,  or  will  authorize  any  husband  to  give  to 
or  settle  upon  his  wife  any  of  his  property  in  any  other  manper 
or  with  any  other  effect  than  if  this  act  had  not  been  passed. 


9.  Limitation  of  Personal  Actions. 

Certain  actions  to  be  brought  within  six  years  ;  others  within 
four ;  others  within  two  ;  covenant,  4^.,  within  twenty. — All  ac- 
tions of  trespass,  trespass  and  ejectment,  detinue  or  replevin  ;  all 
actions  of  account  and  upon  the  case,  except  on  such  accounts 
as  concern  trade  or  merchandise  between  merchant  and  merchant, 
their  factors  or  servants ;  all  actions  of  debt  founded  on  any 
contract  without  specialty ;  all  actions  of  debt  for  arrearages  of 
rent ;  action^  of  debt  for  other  causes,  and  all  actions  of  covenant, 
brought  at  any  time  after  this  act  goes  into  operation,  must  be 
commenced  and  sued  within  the  time  hereinafter  directed,  viz. : 
Said  actions  upon  the  case,  except  for  slander,  and  said  actions  of 
account,  and  the  said  actions  for  debt,  founded  on  any  contracts 
without  specialty,  or  brought  for  arrearages  of  rent,  and  all  ac- 
tions of  detinue  and  replevin  must  be  commenced  within  six 
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years  after  the  cause  of  actidn  accrues ;  said  actions  of  trespass, 
and  trespass  and  ejectment,  within  four  years  after  the  cause  of 
action  accrues;  actions  upon  the  case  for  words,  within  two 
years  after  the  cause  of  action  accrues  ;  and  all  actions  of  debt, 
other  than-  those  before  specified,  and  all  actions  of  covenant, 
within  twenty  years  next  after  the  cause  of  such  actions  ac- 
crues, (a) 

If  defendant  be  without  the  state,  ^.,  when  suit  may  be  com- 
menced. — If  any  person  go  out  of  the  state  after  cause  of  action 
has  accrued,  but  before  said  action  is  barred  under  this  act,  the 
time  of  his  absence  will  not  be  reckoned  in  computing  the  time 
of  limitation. 

If  plaintiff  be  under  age,  4^. — If  any  person  be  under  twen- 
ty-one years  of  age,  feme  covert,  non  compos  mentis,  imprisoned 
or  beyond  the  limits  of  the  United  States,  when  the  cause  of 
action  accrue,  such  person  may  bring  such  action  within  the  time 
herein  before  limited,  after  such  impediment  is  removed. 

Case  of  the  death  of  either  party, — If  any  person  for  or 
against  whom  any  of  said  actions  accrue,  die  before  the  time  limited 
for  bringing  the  same,  or  within  thirty  days  after  the  expiration 
of  said  time,  and  the  cause  of  action  survive,  such  action  may  be 
commenced  by  or  against  the  executor  or  administrator  of  the 
deceased  person,  at  any  time  within  one  year  after  the  granting 
of  letters  testamentary  or  of  administration. 

Case  of  abatement  or  arrest  of  judgment. — ^If  any  action  duly 
commenced  within  the  time  herein  limited  therefor,  be  abated  or 
otherwise  avoided  or  defeated  by  the  death  of  any  party  thereto, 
or  for  any  matter,  or  if,  after  verdict  for  the  plaintiff,  the  judgment 
be  arrested,  the  plaintiff  may  commence  a  new  action  for  the 
same  cause  at  any  time  within  one  year  after  the  abatement  or 
other  determination  of  said  original  suit ;  and  if  the  cause  of  ac- 
tion legally  survives,  his  executor  or  administrator  may,  in  case 
of  his  death,  commence  said  new  action  within  the  said  one 
year. 

(a)  R.  S.  220. 
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10.  Effect  of  Death  on  the  Rights  of  Creditors. 

When  executor  must  prot>e  will,  or  decline  the  trust,  4^. — 
Every  executor  of  the  will  of  any  person  deceased,  knowing  of 
his  appointment,  who  does  not  prove  said  will,  or  present  it,  and 
declare  his  refusal  in  writing,  within  thirty  days  from  said  decease 
will  forfeit  ten  dollars  per  month  from  the  expiration  of  said  thirty 
days  till  he  prove  or  present  the  same  as  aforesaid. 

If  executor  decline  his  office,  to  whom  administration  will  be 
granted, — Upon  such  neglect  or  refusal  of  an  executor,  adminis- 
tration will  be  committed  to  one  or  more  of  the  devisees  or  lega- 
tees, or  of  the  principal  creditors,  or  such  other  person  as  the 
court  think  fit. 

Who  will  be  executors  in  their  own  wrong. — Any  person 
alienating  or  embezzling  any  of  the  personal  estate  of  any  deceased 
person,  before  he  has  taken  out  letters  of  administration,  and  ex- 
hibited a  true  inventory  of  all  the  known  estate  of  said  person 
deceased,  will  be  liable  to  all  persons  aggrieved,  as  an  executor  in 
his  own  wrong. 

Executor's  bond,  and  proceedings  in  case  such  bond  is  not 
given. — Every  executor  must  give  bond  with  sufficient  sureties, 
before  entering  on  his  trust,  to  return  a  true  inventory  of  all  the 
testator's  personal  estate  to  the  court  of  probate  within  three 
months,  and  to  render  an  account  of  his  proceedings,  as  adminis- 
trators are  bound  to  do ;  unless  said  executor  be  a  residuary  leg- 
atee, in  which  case  bond  may  be  given  by  him  to  pay  the  debts 
and  legacies  of  the  testator.  In  case  such  executor  neglect  or 
refuse  for  twenty  days  to  give  bond  as  aforesaid,  administration 
with  the  will  annexed  may  be  committed  to  some  other  person. 

Personal  property  of  intestate,  how  to  be  disposed  of — If  any 
person  die  possessed  of  any  personal  estate,  the  same  will  stand 
chargeable  with  the  payment  of  all  the  just  debts  and  funeral 
charges  of  the  deceased,  and  the  expenses  of  settling  his  estate ; 
the  surplus  remaining  thereafter,  unbequeathed,  will  be  distributed 
as  follows  :— one-third  thereof  to  the  widow  of  the  deceased,  un- 
less the  intestate  died  without  issue,  in  which  case  she  will  have 
one-half;  the  residue  to  be  distributed  among  the  heirs  in  the 
same  manner  as  real  estate. 
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To  whom  administration  will  he  committed. — Administration 
of  an  intestate's  estate  will  be  granted  to  the  widow  or  next  of 
kin^  being  upwards  of  twenty-one  years  of  age,  or  both,  as  the 
court  may  think  proper,  within  thirty  days  ;  and  if  at  the  expira- 
tion of  that  time  they  neglect  to  take  out  or  apply  for  letters  of 
administration,  the  court  will  commit  administration  to  some  suit- 
able person. 

Bond  to  he  given  by  administrator. — Substantially  the  same 
as  in  Massachusetts. 

'  Proceedings  in  case  the  estate  is  insolvent. — On  due  repre- 
sentation by  the  executors  or  administrators  of  any  insolvent 
estate,  three  commissioners  will  be  appointed  by  the  court  of 
probate,  whose  duties  will  be  substantially  the  same  as  those  of 
commissioners  in  like  cases  in  Massachusetts.  The  distribution 
of  such  estate  will  also  be  the  same  as  in  that  state. 

Any  creditor  whose  claim  is-rejected  by  the  commissioners, 
may  sue  for  the  same  in  the  common  law  courts,  after  giving  due 
notice  in  the  office  of  the  clerk  of  probate.  *If  the  executor  or 
administrator  be  dissatisfied  with  any  creditor's  claim  allowed,  it 
will  be  stricken  from  the  commissioners'  report.  And  executors 
and  administrators  may  submit  any  claim  mentioned  in  this  sec- 
tion to  reference,  the  decision  of  the  referees  thereon  to  be  final. 

If  any  creditor  do  not  make  out  his  claim  with  the  commis- 
sioners during  the  existence  of  their  commission,  or  at  common 
law,  or  before  referees,  as  herein  provided  for,  he  will  be  for  ever 
barred  of  his  action  therefor  against  the  executor  or  administrator ; 
unless  there  be  estate  remaining  in  the  hands  of  such  executor  or 
administrator  upon  the  settlement  of  his  account  with  the  court 
of  probate,  after  deducting  the  amount  of  claims  allowed  by  the 
commissioners  from  the  amount  of  the  estate  of  the  testator  or 
intestate,  remaining  in  the  hands  of  such  executqr  or  administra- 
trator,  to  be  applied  to  the  payment  of  the  debts  of  said  testator 
or  intestate. 

The  pendency  of  any  commission  as  aforesaid  will  be  no  bar 
to  any  action  against  the  executor  or  administrator,  after  the  ex- 
piation of  two  years  from  the  granting  of  letters  testamentary 
or  of  administration. 
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11.  Mode  of  Collecting  Debts. 

I.     BT     FOREIGN     ATTACHMENT. 

What  is  liable  to  attachment  by  this  process. -^When  any  per- 
son resides  or  is  absent  out  of  the  state,  or  conceals  himself 
therein  so  that  his  body  cannot  be  arrested,  and  when  any  incor- 
porated company  established  out  of  this  state  is  indebted  to  any 
person,  then  the  personal  estate  of  such  absent  or  concealed  p^- 
son  or  foreign  corporation,  lying  in  the  hands  of  their  attorney, 
agent,  factor,  trustee,  or  debtor,  will  be  liable  to  be  attached,  the 
plaintiff  giving  special  order  tlierefor  on  the  back  of  his  writ,  to 
answer  any  just  debt  or  demand,  (a) 

How  plaintiff  in  such  suit  may  recover  amount  in  the  hands 
of  garnishee. — If  it  appear  that,  at  the  time  of  the  service  of  said 
writ  on  said  garnishee,  there  was  personal  estate  of  defendant 
in  his  hands,  then  the  plaintiff,  after  having  recovered  judgment 
against  such  defendant,  may  bring  his  action  against  such  garni- 
shee, to  recover  so  much  as  will  satisfy  such  judgment  with  inte- 
rest and  costs,  if  there  shall  appear  by  said  garnishee's  account 
to  be  a  sufficiency  for  the  same,  otherwise  for  so  much  as  shall 
appear  by  said  account  to  be  in  his  hands ;  and  if  it  appear  that 
several  .garnishees  had  property  of  the  defendant  as  aforesaid,  said 
plaintiff  may  sue  each  separately,  and  recover  the  amount  in  his 
hands,  until  such  pJaintiff  receive  full  payment  of  his  judgment 
against  the  defendant,  with  interest'  and  costs ;  provided,  always, 
that  any  garnishee,  after  final  judgment  against  the  defendant, 
may  satisfy  such  judgment  or  any  part  thereof,  to  the  amount  of 
the  estate  attached  in  his  hands,  before  any  suit  shall  be  brought 
against  him  therefor. 

Liability  of  garnishee  who,  after  due  service,  refuses  to  ren-- 
der  an  account. — If  any  person,  body  corporate,  or  copartnership 
after  due  service  upon  them  as  garnishee,  neglect  or  refuse  to  ren- 
der an  account  on  oath,  as  required,  of  what  personal  estate  of 
the  defendant  they  had  at  the  time  of  such  service,  such  garnishee 
will  be  liable  to  satisfy  the  judgment  that  the  plaintiff  may  ob- 
tain against  the  defendant  in  such  case,  to  be  recovered  by  special 

(a)  R.  S.  109. 
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action  on  the  case.  If  several  garnishees  so  neglect  or  refuse  in 
the  same  case,  the  plaintiff  must  bring  his  action  against  them 
all  jointly. 

Persons  served  with  copy  may  defend  the  suit  in  the  name  of 
the  defendant. — Any. person  duly  summoned  as  garnishee  may  file 
an  answer  and  defend  the  suit  in  behalf  and  in  the  name  of  the 
defendant. 

Mariners'  wages,  4*^.,  not  liable  to  attachment, — Mariners' 
wages  are  not  liable  to  attachment  under  this  act,  till  after  the 
termination  of  the  voyage  in  which  such  wages  have  been  earned; 
nor  is  any  debt  which  is  secured  by  bill  of  exchange  or  negotia- 
ble promissory  note. 

Shares  in  a  hanky  4^.,  liable  to  attachment. — The  stock  or 
shares  of  any  body  corporate  established  out  of  this  state,  and 
the  stock  or  shares  of  any  person  who  shall  reside  or  be  absent 
from  this  state,  or  shall  conceal  himself  therein,  in  any  bank,  in- 
surance company,  or  6ther  incorporated  company  within  this 
state^  will  be  liable  to  be  attached  to  answer  to  any  just  claim ; 
and  whenever  any  writ  is  sued  out  as  aforesaid,  the  plaintiff  or 
his  attorney  must,  on  the  back  of  said  writ,  direct  the  ofiicer 
charged  with  the  service  thereof  to  attach  the  defendant's  stock 
or  shares  in  such  company. 

II.      BY     SUIT     AT     COMMON     LAW. 

Attachment  of  real  and  personal  estate. — Whenever  a  writ 
authorizing  an  arrest  is  delivered  to  an  officer  for  service,  if,  aftei 
using  his  best  endeavors,  he  cannot  find  the  body  of  the  defendant 
within  his  precinct,  he  will  attach  his  goods  and  chattels  to  the 
amount  commanded  in  the  writ,  if  so  much  can  be  found,  and 
may  attach  property  of  any  less  value,  if  so  ordered  by  the  plain- 
tiff or  hfa  attorney  on  the  back  of  the  writ. 

When  a  writ  is  taken  out  from  any  Court  of  Common  Pleas, 
against  any  person  whose  body  or  personal  estate  cannot  be  found 
within  this  state,  the  words  "  real  estate  "  may  be  added  in  the 
writ  next  to  the  words  "goods  and  chattels,"  and  the  officer  will 
attach  the  real  estate  of  the  defendant  in  the  same  manner  as 
personal  estate ;  and  in  all  cases  where  real  estate  is  attached,  and 
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the  plaintiff  recovers  judgment,  execution  will  be  granted  against 
the  real  estate  attached  as  aforesaid.  And  in  all  cases  where  exe- 
cution is  issued  on  any  judgment  where  real  estate  was  not  at- 
tached on  the  original  writ,  if  no  personal  estate  can  be  found, 
nor  the  debtor's  body,  the  party  obtaining  judgment  may  cause 
execution  to  be  levied  on  real  estate. 

When^judgment  will  be  entered:  time  within  which  judgment 
may  be  obtained  in  cases  where  there  is  no  controversy, — ^Every 
judgment  will  be  entered  as  of  the  last  day  of  the  term  in  which 
it  is  rendered,  unless  otherwise  ordered  by  the  court. 

In  a  defaulted  action,  where  service  is  made  on  the  person, 
judgment  may  be  obtained  at  the  term  when  such  action  is  en- 
tered. 

Arrest — when  permitted. — The  body  of  any  male  debtor  may 
be  arrested  on  mesne  process  or  execution,  in  any  civil  action  for 
debt. 

Writs  against  females — how  issued  and  served. — Every  origi- 
nal writ  issued  against  a  female,  founded  on  a  contract  not  under 
seal,  must  be  a  writ  of  summons,  and  not  a  writ  of  arrest.  No 
execution  will  issue  against  the  body  of  any  female,  on  any  judg- 
ment founded  on  a  contract  not  under  seal,  where  the  debt  or 
damages  recovered  do  not  exceed  the  sum  of  fifty  dollars.  In 
such  cases,  executions  will  issue  against  the  goods,  chattels,  and 
real  estate  of  the  d^endants.  (a) 

Execution  issued  in  a  suit  commenced  by  attachment — when  to 
be  levied  on  property  attached. — When  a  writ  has  been  served  by 
attachment  of  real  or  personal  estate,  and  judgment  is  for  the 
plaintiff,  the  execution  issued  thereon  must  be  levied  on  the  pro- 
perty so  attached,  as  soon  as  may  be ;  and  if  the  same  be  not  so 
levied  before  the  return  day  thereof,  the  property  attached  will 
be  discharged.  Q>) 

Executions,  when  to  be  issued,  and  when  returned. — Execu- 
tions will  not  be  issued  from  the  Supreme  Court  or  Court  of 
Common  Pleas  till  the  expiration  of  five  days  next  after  the  rising 
of  the  court  at  which  such  judgment  is  rendered ;  and  every  exe- 
cution issued  from  either  of  said  courts  will  be  made  returnable 
to  the  next  succeeding  term  thereof,  and  must  be  returned  within 

(a)  R.  S.  134.  (h)  R.  8.  114. 
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five  days  from  the  day  appointed  for  the  sitting  of  the  court  from 
which  it  issued. 

Executions,  original  or  alias,  may  be  issued  at  any  time  with- 
in six  years  from  the  rendition  of  the  judgment  originally,  or  from 
the  return  day  of  the  last  execution,  (a) 

12.  Courts. 

The  judicial  power  is  vested  in  a  Supreme  Court,  and  a  Court 
of  Common  Pleas  for  each  of  the  five  counties  in  the  state.  These 
courts  have  a  general  and  almost  concurrent  civil  jurisdiction. 
The  former  is  held  once,  the  latter  are  held  twice  a  year  in  each 
county.  • 

(a)  R.  S.  138, 140. 
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1.  ABSURANCBS  AND  EVIDENCES  OF  DEBT. 

3.  RATE  OF  DAMAGES  ON  PROTESTED  BELLS. 

3.  THE  LAW  OF  USURY 

4.  FRAUDS. 

5.  LDCITED  PARTNERSHIPS,   AND  LIABIUTT  OF  CORPORATE  INSTITU- 

TIONS. 

6.  LAWS  OF  INSOLVENCY. 

7.  UMITATION  OF  PERSONAL  ACTIONS. 

a  BFFBCT  OF  9|ARRIA6B  UPON  RIGHTS  OF  PROPERTY. 

9.  EFFECT  OF  DEATH  ON  THE  RIGHTS  OF  CREDITORS.   ' 

10.  MODE  OF  COLLECTING  DEBTS. 

11.  COURTS. 


1.  Assurances  and  Evidences  of  Debt, 

Book  accounts. — In  all  actions  of  debt  on  book,  tried  on  the 
general  issue,  the  evidence  of  the  parties,  and  of  any  other  per- 
sons interested,  taken  in  or  out  of  court,  in  the  manner  and  form 
required  in  other  cases,  may  be  admitted  by  the  court,  (a) 

When  the  defendant  in  any  action  of  debt  on  book  has  made 
any  plea  under  which  it  is  lawful  to  give  in  evidence  any  book 
account  in  favor  of  the  defendant  against  the  plaintiff,  the  court 
may  on  motion  of  the  plaintiff,  order  that  oyer  be  given  to  the 
plaintiff  of  the  book  of  the  defendant,  forthwith,  or  at  such  time 
as  the  court  may  prescribe,  (b) 

In  actions  of  debt  on  book,  where  the  account  is  alleged  to  be 
over  seventeen  dollars,  the  court  may  appoint  not  more  than  three 
persons  to  audit  and  adjust  the  accounts  between  the  parties,  on 
whose  award  judgment  will  be  rendered,  (c) 

(a)  R.  8.  title  10.    10  Conn.  R.  179.    3  Roofs  R.  59, 130»  188. 

(h)  1  Roof«  R.  373.    6  Ccon.  R.  14.        (c)  8  Conn.  R.  500.    3  Day's  R.  300. 
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What  notes  negotiable. — All  promissory  notes,  duly  executed, 
to  the  amount  of  thirty-five  dollars,  or  more,  for  the  payment  of 
money  only,  made  payable  to  any  person  or  persons,  on  his,  her, 
or  their  order,  or  to  the  bearer,  are  assignable,  according  to  the 
custom  of  merchants  and  the  law  relating  to  inland  bills  of  ex- 
change ;  nothing  herein  contained  to  vary  the  jurisdiction  of  the 
court  in  relation  to  the  maker  of  such  note,  tior  to  authorize  any 
person  or  persons  to  issue  biUs  of  credit  to  be  used  as  a  general 
currency  or  medium  of  trade,  in  lieu  of  money,  (a) 

2.  Rate  0/  Damages  on  Protested  BiUs. 

When  any  bill  of  exchange,  hereafter  to  be  .drawn  or  nego 
tiated  within  this  state,  on  any  person  or  persons  of  or  in  any 
state,  territory,  or  district  of  the  United  States,  is  returned  un- 
paid, having  been  duly  protested  for  non-payment  in  the  manner 
usual  in  cases  of  foreign  bills  of  exchange,  the  person  or  persons 
to  whom  the  same  is  or  may  ()e  payable  will  be  entitled  to  re- 
cover of  the  drawer  or  drawers,  or  the  indorser  or  indorsers  of 
such  bill  of  exchange  the  damages  hereafter  specified,  besides  the 
principal  sum  for  which  said  bill  was  drawn,  with  lawful  interest 
on  the  aggregate  amount  of  such  principal  sum  and  damages, 
from  the  time  at  which  notice  of  protest  was  given  and  the  pay- 
ment of  said  principal  sum  and  damages  was  demanded,  to  wit : 
if  such  bill  was  drawn  on  any  person  or  persons  of  or  in  the 
city  of  New- York,  two  per  cent,  on  the  principal  sum  specified 
in  such  bill ;  if  upon  any  person  or  persons  of  or  in  the  states  of 
New  Hampshire,  Ver^nont,  Maine,  Massachusetts,  Rhode  Island, 
New- York  (excepting  the  city  of  New- York),  New  Jersey, 
Pennsylvania,  Delaware,  Maryland,  or  Virginia,  or  of  or  in  the 
District  of  Columbia,  three  per  cent,  upon  such  principal  sum ; 
if  upon  any  person  or  persons  of  or  in  the  states  of  North  Caro- 
lina, South  Carolina,  Ohio,  or  Georgia,  five  per  cent,  upon  such 
principal  sum ;  or  if  upon  any  person  or  persons  of  or  in  any 
other  state,  territory,  or  district  of  the  United  States,  eight  per 
cent,  upon  such  principal  sum ;  such  damages,  so  to  be  recovered 
and  received,  to  be  in  lieu  of  interest  and  all  other  charges,  to  the 

(a)  R.  S.  title  73. 
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time  at  which  the  notice  of  such  protest  and  demand  of  payment 
was  made  and  given  as  aforesaid ;  and  the  amount  of  such  bill 
and  the  damages  payable  -  thereon,  as  above  specified,  will  be 
ascertained  and  determined  without  any  reference  to  the  rate 
of  exchange  existing  at  the  time  of  such  notice  and  demand  of 
payment,  (a) 


3.   The  Law  of  Usury. 

What  is  lawful  interest — Lawful  interest  in  this  state  is  six 
per  cent. 

Usurious  contracts  void. — All  bonds,  contracts,  mortgages, 
and  assurance  whatever,  made  for  the  payment  of  any  principal 
or  money  lent,  or  covenanted  to  be  lent  upon  or  for  usury, 
whereby  more  than  lawful  interest  is  reserved  or  taken,  will  be 
utterly  void.  (6) 

Penalty  for  taking  usury. — ^Any  person  taking  usury  in  any 
form  will  forfeit  the  money  or  other  property  lent,  bargained, 
sold,  or  agreed  for  in  the  usurious  bargain  or  agreement,  one- 
half  to  the  prosecutor  and  the  other  half  to  the  treasury  of  the 
state,  (c) 

In  an  action  on  any  contract,  if  the  defendant  inform  the 
court  that  such  contract  was  made  on  a  usurious  consideration, 
the  court,  as  a  court  of  equity,  may  examine  the  parties,  and  re- 
ceive any  other  proper  testimony  thereon.  If  plaintiff  refuses  to  be 
thus  examined,  he  will  become  nonsuit,  and  defendant  will  recover 
costs. 

And  if  the  court  find  that  the  contract  jvas  given  on  usurious 
consideration,  they  will  adjust  the  same  in  equity,  and  give  judg- 
ment for  the  plaintiff  to  recover  no  more  than  the  value  of  the 
goods  or  the  principal  sum  of  money  which  the  defendant  re- 
ceived, without  interest  or  any  advance  on  the  same,  (d) 

(a)  R.  8.  tide  73. 

(&)  R.  S.  tide  115.    5  Conn.  R.  156.    3  Day's  R.  68, 268, 356.     1  Root's  R.  994. 

(e)  4  Day's  R.  37, 114.    S  Conn.  R.  345. 

(i)  5  Conn.  R.  183.    8  lb.  35.    1  Roofs  R.  115, 139, 137, 355, 367, 367. 
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4.  Frauds, 

Statute  of  frauds. — No  suit  in  law  or  equity  may  be  brought 
or  maintained  on  any  contract  or  agreement  whereby  to  charge 
any  executor  or  administrator  on  any  special  promise  to  answer 
damages  out  of  his  own  estate  ;  or  whereby  to  chargb  the  defend- 
ant on  any  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another  person ;  or  to  charge  any  person  on  any 
agreement  made  upon  consideration  of  marriage ;  or  upon  any 
contract  for  the  sale  of  lands,  tenements,  or  hereditaments,  or  any 
interest  in  or*  concerning  them  ;  or  on  any  agreement  that  is  not 
to  be  performed  within  the  space  of  one  year  from  the  making 
thereof;  unless  the  contract  or  agreement  upon  which  such  ac- 
tion is  brought,  or  some  memorandum  or  note  thereof,  is  made  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  authorized,  {a) 

No  contract  for  the  sale  of  any  goods,  wares,  and  merchan- 
dise, for  the  price  of  thirty-five  dollars  or  upwards,  will  be  con- 
sidered valid,  unless  the  buyer  accept  part  of  the  goods  so  sold, 
and  recover  the  same,  or  give  something  in  earnest,  to  bind  the 
bargain,  or  in  part  payment,  or  some  note  or  memorandum  in 
writing  of  the  said  bargain  be  made  and  signed  by  the  parties  to 
be  charged,  or  their  agents  lawfully  authorized. 

FVauduleiU  conveyances  and  the  penalty  for  making  them.^' 
All  fraudulent  and  deceitful  conveyances  of  real  or  personal  es- 
tate, and  all  bonds,  suits,  judgments,  executions,  or  contracts, 
made  with  intent  to  avoid  any  debt  or  duty  of  others,  will  be 
void,  as  against  those  persons  only,  their  heirs,  executors,  admin- 
istrators, or  assigns,  whose  debt  or  duty  is  endeavored  to  be 
avoided,  (b)  •  • 

And  all  the  parties  to  such  fraudulent  contract,  knowing  the 
fraud,  who  shall  wittingly  justify  the  same,  as  being  done  bona 
fide  and  on  good  consideration,  will  forfeit  one  year's  value  of 
the  land,  and  the  whole  value  of  the  goods  and  chattels,  and 

(a)  R.  S.  tide  39.  10  Conn.  R.  198.  3  Oat's  R.  335, 457, 535.  1  Roofs  R.  57, 
59,  73,  77,  89, 143, 173,  549. 

(^  10  Goon.  R.  54.    4Dsy'sR.384.    5  lb. 337, 534, 384, 345.    lRoofiR.478. 
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whatever  money  is  contained  in  such  fraudulent  bond  or  con- 
tract, (a)  . 

Assignment  for  the  benefit  of  creditors  to  be  void  unless  it 
comply  with  certain  provisions, — AH  conveyances  and  assign- 
ment of  lands,  tenements,  goods,  chattels,  or  choses  in  action 
hereafter  made,  directly  or  indirectly,  by  any  person  in  failing 
circumstances,  with  a  view  to  his  insolvency,  to  any  person  or 
persons  in  trust  for  his  creditors,  or  any  of  them,  will,  as  against 
the  creditors  of  the  person  making  such  .conveyance  or  assign- 
ment, be  fraudulent  and  void,  unless  the  same  be  made  in  writing 
for  the  benefit  of  all  said  creditors,  in  proportion  to  their  claims, 
and  be  lodged  for  record  at  the  office  of  the  court  of  probate  for 
the  district  where  the  as^igner  or  assigners,  or  some  of  them 
reside,  (b) 


5.  Limited  Partnerships,  and  Liability  of  Corporate  Institutions, 

Purposes  for  which  limited  partnerships  may  be  formed:  of 
whom  said  partnership  may  consist :  liability  of  each  class  of 
partners,  and  name  of  the  firm. — The  same  as  in  Massachusetts. 

Certificate  to  be  furnished  by  partners, — Provisions  as  to  cer- 
tificate to  be  signed  by  partners,  the  same  as  in  Massachusetts, 
except  that  the  partners  must  make  and  sign  such  certificate  be- 
fore one  of  the  judges  of  the  Superior  Court,  or  a  judge  of  the 
county  court,  and  it  must  be  registered  in  the  office  of  the  town 
clerk  of  the  town  in  which  the  principal  business  of  the  partner- 
ship is  carried  on,  and  in  like  manner  in  every  town  where  the 
partnership  has  places  of  business.  And  at  the  time  of  making 
such  registry  it  will  be  the  duty  of  such  of  the  general  partners 
as  are  authorized  by  the  partnership  to  transact  and  manage  the 
concerns  to  make  oath  of  the  actual  and  bona  fide  advance  or 
payment  of  the  sum  or  sums  by  the  special  partners,  according 
to  the  registry  of  the  amount  of  the  same :  and  no  such  capital 
may  be  advanced  to  the  common  stock  of  the  partnership,  by  the 
special  partners,  but  in  cash  payments :  and  if  any  person  be 
guilty  of  willful  false  swearing  in  the  premises,  he  will  be  deemed 
guilty  of  perjury.     In  case  the  provisions  herein  contained  in 

(a)  4  Conn.  R.  349.    8  lb.  533.  (6)  10  Con.  R.  991.    9  lb.  492. 
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reference  to  said  registry  are  neglected,  or  a  false  registry  made, 
all  the  partners  will  be  held  liable  as  general  partners,  (a) 

Capital  not  to  he  withdrawn, — ^No  part  of  the  capital  fur- 
nished by  special  partners  may  be  withdrawn  at  any  time  withhi 
the  pwiod  during  which  the  partnership  is  continued :  nor  will 
any  special  partner  be  allowed  to  claim  as  a  creditor  in  case  of 
the  insolvency  or  bankruptcy  of  the  partnership. 

Publication  of  terms  of  partnership, — It  will  be  the  duty  of 
th^  partners  in  any  partnership  formed  under  this  act  to  publish 
the  terms  of  the  partnership,  so  registered  as  aforesaid,  for  at 
least  six  weeks  after  such  registry,  in  at  leyst  one  newspaper, 
published  in  the  county  in  which  their  business  is  or  is  to  be  car* 
ried  on,  and  in  case  no  newspaper  is  published  in  said  county 
then  in  a  newspaper  published  in  an  adjoining  county. 

Suits  to  he  brought  by  and  against  general  partners  only, — 
The  same  as  in  Massachusetts. 

Capital  of  corporate  institutions  limited. — The  amount  of 
capital  stock  in  every  joint  stock  corporation  will  be  fixed  and 
limited  by  the  stockholders,  in  their  articles  of  association,  in  no 
case  to  be  less  than  four  thousand  dollars,  nor  more  than  two 
hundred  thousand  dollars,  and  to  be  divided  into  shares  of  twenty- 
five  dollars  each.  (&) 

Withdrawal  of  capital  stock  before  payment  of  the  debts  of 
the  company, — ^If  the  capital  stock  of  any  Ach  corporation  be 
withdrawn  and  refunded  to  the  stockholders,  before  the  payment 
of  all  the  debts  of  the  company  for  which  such  stock  would  have 
been  liable,  the  stockholders  will  be  liable  to  any  such  creditor 
of  said  company,  in  an  action  founded  on  this  statute,  to  the 
amount  refunded  respectively  as  aforesaid. 

Officers  intentionally  neglecting  to  perform  certain  require- 
ments of  the  act. — If  the  president,  directors,  or  secretary  of  any 
such  corporation  neglect  or  refuse  to  comply  with  the  fifteenth, 
sixteenth,  and  seventeenth  sections  of  the  act  whereof  these  sec- 
tions are  a  part,  respecting  the  publication  of  articles  of  associa- 
tion, making  and  recording  the  certificate  required  by  law, 
increase  of  capital  stock,  annual  returns,  and  transfer  of  stock, 
such  of  them  so  neglecting  or  refusing  will  jointly  and  severally 

(a)  R.  S.  tide  77.  (*)  lb.  title  14.      - 
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be  liable  in  an  action  founded  on  this  statute,  for  all  debts  of  said  ' 
company  contracted  after  such  neglect  and  refusal. 

Liability  of  directors  if  a  dividend  is  paid  when  the  company 
is  insolvent. — If  the  directors  of  any  such  corporation  declare 
and  pay  a  dividend  when  the  company  is  insolvent,  or  any  divi- 
dend, the  payment  of  which  would  render  it  insolvent,  knowing 
said  company  to  be  insolvent,  or  that  such  dividend  would  render 
it  so,  the  directors  assenting  thereto  will  be  jointly  and  severally 
liable,  in  an  action  founded  on  this  statute,  for  all  debts  due  from 
said  company,  at  the  time  of  such  dividend. 

Penalty  on  cor]gor€Uions  for  violating  any  of  the  provisions 
of  this  act. — If  any  corporation  established  under  the  authority 
of  this  act,  violate  any  of  the  provisions  of  said  act,  and  said 
company  thereby  become  insolvent,  the  directors  ordering  or 
assenting  to  such  violation  will  jointly  and  severally  be  liable  in 
an  action  founded  on  this  statute,  for  all  debts  contracted  after 
such  violation. 

Liability  of  private  property  of  stockholders  on  certain  con- 
tracts,— ^Neither  the  person  nor  the  private  property  of  the  stock- 
holders of  manufacturing  companies  now  (1818)  incorporated  in 
this  state,  will  be  liable  for  or  on  account  of  any  contract  made 
by  such  company  after  the  foiu'th  day  of  July  next,  made  for  the 
sole  benefit  of  said  company :  provided  that  no  company  may 
take  the  benefit  of  Hhis  act  unless  by  said  fourth  of  July  it  lodge 
a  certificate  with  the  town  clerk  of  that  town  where  the  factory 
of  such  company  is  situated,  containing  the  amount  of  the  capital 
stock  of  such  companies,  (a) 

6.  Laws  of  Insolvency, 

Petition  by  insolvent  debtor. — On  petition  of  any  inhabitant 
of  this  state  to  the  superior  court,  held  in  the  county  where  he  or 
she  is  an  inhabitant,  representing  that  he  or  she  is  insolvent,  and 
praying  for  relief,  such  court,  as  a  court  of  chancery,  will  have 
cognizance  of  the  case,  and  if  it  appear  on  hearing  that  the  peti- 
tioner has  a  fair  character  for  probity  and  industry,  is  not  justly 
chargeable  with  idleness  or  mismanagement  in  his  or  her  affairs : 

(a)  R.  S.  tido  64. 
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that  he  or  she  has  become  insolvent,  and  has  not  conveyed  away 
estate  with  intent  to  defraud  his  or  her  creditors,  he  or  she  will 
be  deemed  an  insolvent  debtor  under  this  act.  (a) 

Notice  to  creditors  out  of  the  stale. — On  application  of  the 
debtor  to  either  of  the  judges  of  said  court,  he  will  grant  an  order 
directing  notice  of  such  petition  to  be  given  to  the  creditors  (A 
such-  debtor  living  without  this  state ;  and  on  proof  that  such 
order  has  been  complied  with,  the  court  may  proceed  to  hear  and 
determine  such  petition  at  the  term  when  it  is  made  returnable. 

Commissioners,  their  powers  and  duties. — When  any  person 
is  adjudged  an  insolvent  debtor,  such  court  may  appoint  two  or 
three  commissioners,  sworn  to  execute  faithfully  the  trusts  reposed 
in  them,  to  whom  within  thirty  days  from  the  rising  of  the  court 
aforesaid,  such  insolvent  debtor  will  make  an  assignment  under 
oath  of  all  his  or  her  estate,  except  that  which  is  exempted  from 
attachment.  The  commissioner  or  any  creditor  may  examine 
said  debtor,  on  oath,  as  to  any  matters  touching  his  estate.  And 
it  will  be  the  duty  of  said  commissioners  to  convert  all  the  effects 
and  estate  so  assigned  to  them  into  money,  as  speedily  as  may  be, 
for  the  use  of  the  creditors  of  said  debtor. 

Said  commissioners  will  receive,  adjust,  and  ascertain  the  debts 
due  and  owing  by  said  insolvent  to  such  creditors  as  shall  season- 
ably present  and  prove  their  claims.  Said  commissioners,  within 
thirty  days  after  the  making  of  said  assignment,  will  give  such 
public  notice  of  their  meetings  as  said  court  shall  direct ;  and 
they  will  meet  three  different  times  within  six  months  from  the 
time  of  said  public  notice,  unless  by  order  of  the  court  the  time 
of  the  last  meeting  be  further  extended.  No  claim  will  be  admit- 
ted after  such  last  meeting,  but  as  soon  as  may  be  thereafter  the 
commissioners  will  examine  and  decide  on  alfclaims  which  then 
remain  undecided.  And  said  commissioners  will  average  all 
claims  allowed,  upon  the  avails  of  the  estate  which  shall  come  to 
their  possession,  first  deducting  therefrom  all  claims  that  may  be 
allowed  in  favor  of  this  state,  and  a  reasonable  amount  for  their 
services  and  expenses,  and  will  pay  over  to  each  creditor,  whose 
debt  has  been  proved  and  allowed,  his  or  her  ratable  share  or 
dividend.        ^  . 

(«)  R.  8.  tide  53.    4Conii.R.  1.    d  Conn.  R.  503.    8  Goon.  R.' 480 
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Certificate  of  discharge, — ^If,  on  the  examination  above  men- 
tioned, it  be  the  opinion  of  said  commissioners  that  said  insolvent 
has  made  a  full  and  fair  disclosure  and  assignment  of  his  or  her 
estate,  they  will  deliver  to  him  a  certificate  under  their  hands, 
the  he  or  she  has  made  such  assignment  in  conformity  with  this 
act,  which  certificate  will  protect  the  person .  of  said  insolvent 
from  arrest  or  imprisonment  on  any  debt  or  demand  due  or  owing 
to  any  creditor  named  in  his  or  her  petition,  at  the  date  thereof, 
or  to  any  other  creditor  claiming  or  receiving  any  share  or  divi- 
dend from  his  or  her  estate,  under  this  act. 

Powers  of  superior  court  over  commissioners. — The  superior 
court  which  shall  have  appointed,  will  have  power,  for  cause 
shown,  to  remove  any  commissioner,  and  fill  any  vacancy ;  and 
may  on  motion  of  one-fourth  of  the  creditors  in  value,  and  rea- 
sonable notice  to  said  commissioners,  hear  and  decree  concerning 
any  proceedings  by  them  had,  or  any  neglect  charged  against 
them,  after  granting-  the  said  certificate  ;  and  may  by  any  proper 
process  in  chancery,  as  occasion  may  require,  compel  said  com- 
missioners to  execute  their  trust  in  such  manner  as  the  court  shall 
adjudge  that  the  provisions  of  this  act  require. 


7.  Limitation  of  Personal  Actions, 

Actions  on  specialties, — Actions  on  bonds  or  writings  obliga- 
tory, contracts  under  seal,  or  promissory  notes  not  negotiable, 
must  be  brought  within  seventeen  years  after  the  cause  of  action 
accrues;  provided,  however,  that  persons  legally  incapable  to 
bring  such  actions  when  the  cause  of  action  accrues,  may  bring 
the  same  at  any  time  within  four  years  after  such  incapacity 
ceases,  (a) 

Actions ^of  account^  hook  debt,  and  assumpsit. — Actions  of 
account,  debt  on  book  or  on  simple  contract,  or  of  assumpsit, 
founded  on  implied  contract  or  on  any  contract  in  writing  not 
under  seal,  except  promissory  notes  not  negotiable,  are  limited  to 
six  years  after  the  cause  of  action  accrues  ;  provided,  however, 
that  persons  legally  incapable  of  bringing  such  actions  when  the 

• 
(«)  R.  8.  title  60. 
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cause  of  action  accrues  may  bring  them  at  any  time  within  three 
years  after  such  incapacity  ceases. 

Actions  of  trespass  on  the  case. — Actions  of  trespass  on  the 
case  are  limited  to  six  years  after  the  right  of  action  accrues. 

Actions  on  express  contracts  not  reduced  to  writing,  trespass, 
and  case  for  words, — ^Actions  upon  express  contract,  other  actions 
of  book  debt,  on  proper  subjects  thereof,  not  reduced  to  writing, 
or  some  note  or  memorandum  thereof  made  in  writing  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person  law- 
fully authorized ;  actions  of  trespass  and  actions  upon  the  case 
for  words,  are  limited  to  three  years  after  the  right  of  action 
accrues. 

Actions  on  penal  statutes. — Actions  for  forfeitures  on  penal 
statutes  are  limited  to  one  year  after  the  offence  committed. 

Actions  against  officers  for  neglect  of  duty. — Actions  against 
sheriffs,  deputy  sheriffsj  and  constables,  for  neglect  of  duty,  are 
limited  to  two  years  after  the  right  of  action  accrues. 

Time  of  commencing  new  suit  after  reversal  or  arrest  ofjudg- 
mtTU. — If  in  any  of  said  suits  or  actions,  judgment  be  given  for 
the  plaintiff,  and  the  same  be  reversed  by  error,  or  a  verdict 
pass  for  the  plaintiff,  and  upon  matter  alleged  in  arrest  of  judg- 
ment, the  judgment  be  given  against  the  plaintiff,  that  he  take 
nothing  by  his  writ,  declaration,  or  bill,  the  party  plaintiff,  his 
heirs,  executors,  or  adminstrators,  may  commence  a  new  suit 
within  a  year  after  such  judgment  reversed  or  given  against  the 
I^aintiff.  In  the  several  cases  aforesaid,  the  time  of  the  defend- 
ant's absence  from  the  state  is  to  be  excluded  from  the  com- 
putation. 

Writs  of  error  and  petitions  for  new  trial. — ^Writs  of  error 
brought  for  the  reversal  of  any  judgment,  and  petitions  for  new 
trial  in  cases  where  final  judgment  has  been  rendered  in  chancery 
or  at  law,  are  limited  to  three  years  after  the  rendering  of  such 
judgment. 

8.  Effect  of  Marriage  upon  Rights  of  Property. 

The  inter^t  of  any  married  man  in  the  real  estate  of  his  wife, 
whether  possessed  by  her  at  the  time  of  marriage,  or  acquired 
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^  during  coverture,  cannot  be  taken  on  an  execution  against  him 
during  the  life  of  the  wife,  or  the  life  or  lives  of  children  the  issue 
of  such  marriage.  This  act  does  not  affect  the  remedy  upon  any 
contracts  made  prior  to  the  1st  of  July,  1845.  (a) 

9..  Effect  ^of  Death  on  Rights  of  Creditors, 

When  executor  should  prove  a  willy  and  proceedings  in  case 
he  refuse  the  ^rw^^-^The  executor  of  the  will  of  any  person  de- 
ceased must  prove  it  within  thirty  days  after  the  testator's 
decease,  or  present  the  will  and  declare  his  refusal  of  the  execu- 
torship. In  the  latter  case,  the  court  of  probate  will  commit  the 
administration  of  the  estate,  with  the  will  annexed,  to  the  widow 
or  next  of  kin,  or  one  or  more  of  the  principal  creditors.  (&) 

What  court  'will  grant  administration,  and  the  nature  of  the 
bond  given  by  administrators  and  executors, — Substantially  the 
same  as  in  Massachusetts. 

Liability  of  persons  embezzling  or  concealing  the  effects  of  a 
deceased  person. — Persons  selling  or  embezzling  any  effects  of 
the  deceased,  before  taking  out  administration  and  exhibiting  a 
true  inventory  of  all  the  known  estate,  will  be  liable  to  the  ac- 
tions of  any  persons  aggrieved  as  executors  in  their  ovm  wrong. 

Persons  refusing  to  deliver  or  give  a  satisfactory  account  to 
the  executor  or  administrator  of  any  effects  in  their  hands  be- 
longing to  the  estate  of  the  deceased,  may  be  bound  over  by  any 
justice  of  the  peace  to  appear  before  the  next  probate -court.  If 
he  refuse  to  be  examined  on  oath  before  said  court,  or  to  answer 
the  interrogatories  put  to  him  by  said  court,  he  may  be  committed 
to  prison,  there  to  remain  till  he  conforms  to  the  law. 

Removal  of  executor  or  administrator. — If  any  executor  or 
administrator,  by  reason  of  absence,  sickness,  or  insanity,  become 
incapable  of  executing  his  trust,  or  neglect  or  refuse  to  do  the 
duties  thereof,  or  waste  the  estate,  and  be  unable  personally  to 
respond  in  damages,  he  may  be  removed  from  office  by  the  court 
of  probate,  on  due  complaint  by  ajiy  heir,  devisee,  legatee,  credit- 
or, or  surety  in  an  administration  bond,  who  has  been  injured  or 
may  be  exposed  to  injury,  and  proof  of  the  facts  stated  in  such 
complaint. 

(a)  Aett  of  1845,  p.  36.  (6)  R.  S.  UUe  31. 
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On  such  removal,  a  new  executor  or  administrator  will  be  ap- 
pointed by  the  court  of  probate,  who  will  receive  all  the  property 
of  the  deceased,  and  perform  all  the  duties  of  the  first  executor 
or  administrator. 

Distribution  of  real  and  personal  estate  of  a  person  dying 
intestate. — The  court  of  probate  will  distribute  the  estate,  both 
real  and  personal,  of  any  person  dying  intestate,  (unless  the  per- 
sons interested  in  the  estate  agree  upon  a  division,)  in  manner 
following : 

One-third  part  of  the  personal  estate  to  the  wife  of  the  intestate,* 
if  there  be  any,  and  one-third  of  the  lands  and  houses  during  life, 
where  she  has  not  been  otherwise  endowed  before  marriage,  and 
all  the  residue  of  the  real  and  personal  estate,  by  equal  propor- 
tions, according  to  its  value  at  the  time  of  distribution,  to  and 
among  the  children,  and  their  legal  representatives,  if  any  of  them 
are  dead,  excepting  children  who  receive  estate,  by  settlement 
of  the  intestate,  in  his  life  time,  equal  to  the  share  of  the  others ; 
and  children  advanced  by  settlement  or  portion,  not  equal  to  the 
^ares  of  the  rest,  will  have  enough  to  make  all  the  shares  equal. 

Certain  specified  changes  may  be  made  in  this  method  df  dis- 
tribution, for  the  better  accommodation  of  the  heirs  of  any  estate. 

If  any  child  die  before  he  or  she  become  of  age,  and  before 
marriage,  or  before  any  legal  disposition  thereof,  and  before  mar- 
riage, the  portion  of  such  child  will  be  equally  divided  among  the 
surviving  children  and  their  legal  representatives. 

If  there  be  no  children  or  legal  representatives  of  them,  one 
moiety  of  the  personal  estate  will  go  to  the  wife,  for  ever,  and 
one-third  of  the  real  estate  for  the  term  of  life ;  and  the  residue 
of  the  estate,  both  real  and  personal,  except  as  hereinafter  pro- 
vided, will  be  distributed  and  set  off  equally  to  the  brothers  and 
sisters  of  the  intestate,  of  the  whole  blood,  and  those  who  legally 
represent  them :  if  there  be  no  such  kindred,  then  to  the  parent 
or  parents :  if  there  be  no  parent,  then  equally  to  every  of  the 
brothers  and  sisters  df  the  half  blood,  and  those  who  legally  rep- 
resent them  :  if  there  be  no  parent,  or  brother,  or  sister,  or  legal 
representatives  of  them,  then  equally  to  the  next  of  kin  in  equal 
degree :  kindred  of  the  whole  blood  to  take  the  preference  to  kin- 
dred of  the  half  blood  in  equal  degree :  no  representatives  to  be 
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admitted  among  collaterals,  after  the  representatives  of  t^rotbers  and 
sisters.  Provided,  that  all  the  real  estate  of  the  intestate  received 
.from  his  or  her  parent,  ancestor,  or  ether  kindred,  will  belong  equal- 
ly to  the  brothers  and  sisters  of  the  intestate  and  their  legal  repre- 
sentatives of  the  blood  of  the  person  or  ancestor  from  whom  such 
estate  came  or  descended :  if  there  be  no  such  brothers  and  sis- 
ters or  legal  representatives,  then  equally  to  the  brothers  of  such 
person  or  ancestor  and  their  legal  representatives :  if  there  be 
none  such,  it  will  be  set  off  and  divided  like  other  real  estate. 
If  there  be  no  wife,  all  the  estate  will  be  divided  among  the  chil- 
dren and  heirs  in  manner  aforesaid. 

Time  for  granting  (administration  and  proving  will.  United. 
— ^Administration  will  not  be  granted  on  the  estate  of  any  de- 
ceased person  after  the  expiration  of  seven  years  from  his  death. 

No  will  will  be  allowed  to  be  proved  by  any  court  of  probate 
after  the  expiration  of  ten  years  from  the  death  of  the  testator: 
provided,  that  when  any  minor  is  interested  in  the  estate,  three 
years  will  be  allowed,  after  he  obtains  his  majority,  to  take  out 
administration  thereon,  or  to  prove  and  allow  the  will. 

Insolvent  estates, — In  case  of  insolvent  estates,  commissioners 
wUl  be  appointed,  claims  receii^d,  and  a  report  made  by  them, 
substantially  as  provided  by  the  laws  of  Massachusetts.  If,  upon 
such  report,  the  estate  appears  to  be  insolvent,  sale  of  all  the  pro- 
perty, real  and  personal,  will  be  made,  except  certain  necessary 
household  goods  for  the  widow,  and  the  proceeds  applied  to  the  fu- 
neral expenses  and  incident  charges  of  settling  and  selling  the  es- 
tate :  debts  due  for  the  last  sickness  of  the  deceased,  taxes  and 
debts  due  to  the  state,  and  the  debts  of  the  several  creditors,  as  allow- 
ed by  the  commissioners,  in  proportion  to  the  sum  found  to  be  due. 

lO.  Mode  of  Collecting  Debts. 

I.      BY      FOREIGN      ATTACHMENT. 

4 

Whai  is  attachable  by  trnstee  process. — The  effects  of  absent 
or  absconding  debtors,  concealed  in  the  hands  of  their  attorneys, 
agents,  factors,  or  trustees,  so  that  they  cannot  be  found  or  come 
at  to  be  attached,  and  debts  due  from  any  person  to  such  debtors, 
are  attachable  by  trustee  process,  (a) 

(«)  R.  S.  tiUe  37. 
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Proceedings  on  trial  of  suite  against  trustees,  judgment,  eze- 
emtum,  4^. — Such  attorney,  agent,  factor,  trustee,  or  debtor,  may 
defend  his  principal  in  such  suit.  If  defendant  be  not  in  the  state, 
and  do  not  appear  by  himself  or  attorney,  and  said  attorney,  agent, 
&c.,  do  not  appear  to  deffend,  the  court  may  continue  the  action 
one  or  two  terms. 

If  the  plaintiff  obtain  execution,  the  officer  serving  the  same 
wiU  make  demand  of  the  amount  due  thereon  from  the  trustee 
and  principal  defendant,  and  if  the  trustee  do  not  expose  the 
effects  in  his  hands,  and  the  debtor  do  not  pay  the  debt,  a  writ  of 
scire  facias  may  be  brought  against  said  trustee.  If,  on  trial,  it 
appear  that  he  has  in  his  hands  effects  of  said  debtor,  or  is  indebted 
to  him,  or  if  he  is  defaulted,  or  refuses  to  disclose  on  oath,  execu- 
tion will  issue  against  him,  to  be  paid  out  of  his  own  goods  or 
estate,  with  lawful  costs ;  unless  it  appear  on  the  trial  that  the 
^fects  are  of  less  v^ue  and  the  debt  of  less  amount  than  the 
judgment  recovered  agidnst  such  absent  or  absconding  debtor,  in 
which  judgment  will  be  rendered  to  the  value  of  the  goods  or  the 
amount  of  the  debt.'  (a) 

When  demand  must  be  made  of  trustee  ;  limitation  of  scire 
facias, — Efiects  or  debts  of  an  absent  or  absconding  debtor  will 
not  be  holden  or  secured  in  the  hands  of  his  attorney,  agent,  fac- 
tor, trustee,  or  debtor,  by  virtue  of  any  judgment  rendered  agidnst 
the  debtor,  unless  demanded  of  them  within  sixty  etays  after  the 
rendition  of  the  judgment.  And  no  writ  of  scire  facias  may  be 
maintained  against  such  attorney,  agent,  &c.,  unless  the  same  be 
brought  within  one  year  next  after  the  right  of  taking  out  or 
bringing  the  same  shall  have  accrued,  (p) 

Debtors  discharged  from  imprisonment,  4^.,  to  be  deemed  ab- 
sconding debtors, — ^Whenever  the  person  of  any  debtor  shall 
be  discharged  from  imprisonment  or  shall  not  be  liable  thereto,  at 
the  suit  of  any  of  his  or  her  creditors,  he  or  she  shall,  as  to  such 
creditor  or  creditors,  be  deemed  an  absconding  debtor,  within  the 
meaning  of  this  act,  and  may  be  proceeded  against  as  such. 

No  debt  less  than  ten  dollars,  for  personal  labor  or  services, 
to  be  subject  to  foreign  attachment. — No  debt  under  ten  dollars- 

(a)  8  Conn.  R.  111.  Kiiby's  R.  157, 421, 376.  1  Roofs  R.  138, 507, 395, 557. 
376, 548, 473, 550.  '(h)  1  Roofs  R.  334. 
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which  shall  have  accrued  by  reason  of  the  personal  labor  or  ser- 
vices of  the  person  to  whom  the  same  may  be  due,  may  be  taken 
or  holden  by  virtue  of  any  foreign  attachment  instituted  agaunst 
such  person  under  this  act. 

II.     BT     SUIT     AT     COMMON     LAW. 

Process  in  civU  actions. — The  process  in  civil  actions  is  by 
summons,  or  attachment  against  the  goods  and  chattels  of  the 
defendant,  and  for  want  thereof,  against  his  lands,  or  in  some 
cases  against  his  person,  (a) 

Imprisonment — ^No  person  can  be  arrested  upon  any  process, 
mesne  or  final,  in  an  action  founded  simply  upon  contract.  A 
party  may  be  arrested  on  the  ground  of  fraud,  fraudulent  obtain- 
ing of  credit)  fraudulent  removing,  concealing,  or  conveying  of 
property.  Every  prisoner,  upon  giving  bond,  tnay  obtain  the  liber- 
ties of  the  jail. 

No -female  can  be  imprisoned  for  any  debt  incurred  since 
1826. 

Time  wOhin  which  judgment  may  be  obtained  where  there  is 
no  controversy. — In  an  action  where  there  is  no  appearance  for 
the  defendant,  judgment  may  be  obtained  at  the  close  of  the  term 
when  said  action  is  entered. 

When  estmie  attached  must  be  levied  on  by  execution. — ^No  es- 
tate attached  on  mesne  process  will  be  held  to  respond  the  judg- 
ment obtained  by  the  plaintiff  at  whose  suit  the  same  is  attached, 
either  against  the  debtor;  or  any  other  creditor,  unless  said  judg- 
ment creditor  take  out  execution  on  such  judgment,  and  have  the 
same  levied  on  goods  or  personal  estate,  within  sixty  days  after 
final  judgment,  or  on  real  estate,  and  have  the  same  appraised  and 
recorded  within  four  months  after  such  judgment  has  been  ob- 
tained ;  or  if  said  goods  or  estate  are  encumbered  by  any  prior 
attachment,  the  execution  to  be  levied  as  aforesaid  within  the 
respective  terms  aforesaid^  after  such  incumbrance  is  removed. 

Executions  will  be  granted  against  what ;  and  when  they  may 
be  levied  on  the  body. — Executions  will  be  granted  against  the 
goods,  chattels,  lands,  and  in  some  cases  the  body  of  the  debtor. 

(«)  R.  S.  tide  3. 
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By  act  of  1847,  homesteads  not  exceeding  in  value  three  hun- 
dred dollars,  with  the  necessary  repairs  and  additions,  though 
above  that  sum,  are  exempt  from  execution.  There  are  also  ex- 
empted various  minor  articles. 

Liability  of  sheriff  ^neglecting  or  refusing  to  pay  over  moneys 
collected, — ^Any  sheriff  neglecting  or  refusing  to  pay  over  moneys 
collected  on  execution,  after  the  same  have  been  duly  demanded 
of  him^  will  be  liable  to  the  party  entitled  to  the  same  in  the  sum 
of  two  per  cent,  per  month  from  the  time  of  such  demand  till 
payment  is  made,  (a) 

.12.  Courts. 

Besides  the  Probate  and  Appellate  Courts,  there  is  a  Superior 
Court  of  Judicature,  and  there  are  County  Courts,  invested  with 
general  original  jurisdiction  at  law  and  in  equity  in  civil  cases. 
The  former  court  is  held  annually  in  each  of  the  counties  of  the 
state.  Two  or  more  sessions  of  the  County  Courts  are  held  each 
year,  in  the  difierent  counties  of  the  state. 

(a)  R.  S.  titk  93. 
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3.  FRAUDS. 

4.  PRINCIPALS,  FACTORS,  AND  AOENTS. 

5.  EFFECT  OF  MARRIAGE  UPON  RIGHTS  OF  PROPERTY. 

6.  LDHTATION  OF  PERSONAL  ACTIONS. 

7.  UBOTED  PARTNERSHIPS. 

8.  EFFECT  OF  DEATH  UPON  THE  RIGHTS  OF  CREDITORS. 
0.  ATTACHMENTS. 

10.  INSOLVENT  LAWS. 

IL  PROCEEDINGS  IN  CIVIL  ACTIONS. 

IS.  COURTS. 

1.  Bills  of  Exchange  and  Promissory  Notes.      ^ 

Negotiability  of  and  action  on. — Promissory  notes  for  the  pay- 
ment of  money  to  any  person  or  order  or  to  bearer,  are  negotiable 
in  the  same  manner  as  inland  bills  of  exchange  by  the  custom  of 
merchants ;  and  this,  whether  executed  by  natural  or  artificial  per- 
sons. The  payees,  endorsees,  and  holders  of  the  same  may  main- 
tain actions  thereon,4n  like  manner  as  on  inland  bills  of  exchange. 
A  promissory  note  payable  to  the  order  of  the  maker,  or  of  a  fic- 
titious person  shall  have  the  same  validity,  if  negotiated,  as  against 
the  maker  and  all  persons  having  knowledge  of  the  facts,  as  if  pay- 
able to  bearer. 

Acceptance. — No  person  in  this  state  can  be  charged  as  the 
acceptor  of  a  bill  of  exchange,  unless  the  acceptance  is  in  writing. 
If  the  acceptance  is  written  on  a  paper  other  than  the  bill,  it  will 
only  bind  the  acceptor  in  favor  of  a  person  to  whom  the  v^cept- 
ance  has  been  shown,  and  who  on  the  faith  thereof  has  received 
the  bill  for  a  valuable  consideration. '  Where  a  written  acceptance 
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is  refused,  the  holder  may  protest  the  bill  for  non  acceptance.  An 
unconditional  promise  in  writing  to  accept  a  bill  before  it  is  drawn, 
IS  deemed  an  actual  acceptance  in  favor  of  every  person  who  upon 
the  faith  thereof  has  received  the  bill  for  a  valuable  consideration. 
Rate  of  damages  upon  protested  bills. — The  following  rate  of 
damages  is  allowed  upon  bills  of  exchange  drawn  or  negotiated 
within  the  state  which  have  been  protested  for  non-payment :  three 
per  cent,  on  bills  drawn  upon  any  person  at  a  place  in  either  of 
the  states  of  Maine,  New  Hampshire,  Vermont,  Massachusetts, 
Rhode  Island,  Connecticut,  New  Jersey,  Pennsylvania,  Ohio,  Del- 
aware, Maryland,  Virginia,  or  the  District  of  Columbia :  five  per 
cent,  on  bills  drawn  upon  any  person  at  any  place  in  North  or 
South  Carolina,  Georgia,  Kentucky,  or  Tennessee :  ten  per  cent, 
on  bills  drawn  upon  any  person  at  any  place  in  any  other  state  or 
territory  of  the  United  States,  or  at  any  other  place  on  or  adjacent 
to  this  continent  and  north  of  the  equator,  or  in  any  British  or 
other  foreign  possessions  in  the  West  Indies,  or  elsewhere  in  the 
western  Atlantic  ocean :  ten  per  cent,  on  bills  drawn  upon  any 
person  in  any  place  or  port  in  Europe.  The  damages  are  in  lieu 
of  interest,  charges  of  protest  and  all  other  charges  incurred  pre- 
vious to  giving  notice  of  non-payment ;  but  from  such  time  the 
holder  of  the  bill  may  recover  lawful  interest  upon  the  aggregate 
amount  of  principal  and  damages.  Where  the  contents  of  the  bill 
are  expressed  in  the  money  of  account  of  the  United  States,  the 
amount  of  the  principal  sum  and  damages  is  to  be  determined  with- 
out any  reference  to  the  rate  of  exchange  between  the  place  at 
which  and  on  which  the  bill  is  drawn ;  but  where  the  contents  of 
the  bill  are  payable  in  foreign  currency,  the  amount  due  is  to  be 
ascertained  by  the  rate  of  exchange,  or  the  value  of  the  foreign 
currency  at  the  time  of  the  demand  of  payment.  The  same  rate 
of  damages  is  allowed  on  the  protest  of  bills  for  non-acceptance  : 
the  damages  in  either  case  to  be  recovered  only  by  the  holder  of 
a  bill  who  has  purchased  the  same  or  some  interest  therein  for  a 
valuable  consideration,  (a) 

2.  Interest, 

Seven  per  cent,  is  the  legal  rate  of  interest,  and  all  contracts 
or  assurances  for  a  higher  rate  are  void^  and  if  the  usurious  inter- 

(a)  R.  C.  U.  53. 
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est  has  been  paid  it  may  be  recovered  back.  Wherever  a  borrower 
jfiles  a  bill  in  chancery  for  discovery  or  relief  or  both,  the  court 
shall  not  require  any  offer  to  pay  the  lawful  interest  or  principal, 
but  shall,  if  the  usury  be  established,  declare  the  contract  void; 
and  order  the  usurious  security  to  be  delivered  up  and  cancelled,  (a) 
In  the  computation  of  interest  a  month  is  to  be  considered  as  the 
twelfth  part  of  the  year,  and  as  consisting  of  thirty  days. 

3.  Frauds.  • 

Besides  the  statute  respecting  fraudulent  conveyances  of  real 
estate,  various  conveyances  and  contracts  relative  to  goods,  chat- 
tels and  choses  in  action  are  declared  fraudulent.  All  conveyanees, 
deeds  of  gift,  transfers,  or  assignments,  verbal  or  written,  of  goods, 
chattels  or  things  in  action  made  in  trust  for  the  use  of  the  perspn 
making  the  same  are  void  as  against  the  creditors,  existing  or 
subsequent  of  such  person.  All  sales  by  a  vendor,  of  goods  and 
chattels  in  his  possession  or  under  his  control,  and  every  assign- 
ment of  goods  and  chattels  by  way  of  mortgage  or  security,  or 
upon  any  condition  whatever,  unless  the  same  be  accompanied  by 
an  immediate  delivery,  and  followed  by  an  actual  and  continued 
ehange  of  possession  of  the  thing  sold,  mortgaged  or  assigned,  are 
presumed  to  be  fraudulent  and  void,  as  against  the  creditors  of 
the  vendor,  or  the  person  making  the  assignment,  or  subsequent 
purchasers  in  good  faith,  and  the  burthen  of  establishing  the  fair- 
ness of  such  sale  or  assignment  is  imposed  upon  the  persons  claiming 
under  them.  The  creditors  embraced  by  this  provision,  are  all 
persons  who  may  be  creditors  of  the  vendor  or  assignor  at  any 
time  while  such  goods  and  chattels  remain  in  his  possession  or 
under  his  control. 

A  mortgage  of  personal  property  unaccompanied  by  any 
change  of  possession  will  be  valid,  if  filed  according  to  the  direc- 
tion of  the  statute,  in  the  city  or  town  where  the  mortgagor 
resides  at  the  time  of  the  execution  thereof,  or  in  case  of  his  non- 
residence  in  the  city  or  town  where  the  mortgaged  property  is 
then  situate ;  a  copy  of  |he  mortgage  and  a  statement  of  the  interest 
of  the  mortgagee  therein,  to  be  filed  anew,  at  the  expiration  of  a 
year. 

(a)  R.  S.  ii.  56.      • 


NEW-YORK.  135 


Principals,  Facton,  and  Agents. 


All  conveyances  or  assignments  of  either  real  or  personal  estate 
made  with  the  intent  to  hinder^  delay  or  defraud  creditors  are  void. 

No  grant  or  assignment  of  any  existing  trust  in  lands,  goods,  or 
ohoses  in  action,  will  be  valid,  unless  made  in  writing.  The  follow- 
ing agreements  are  void,  unless  the  same,  or  some  note  or  memo- 
randum thereof,  expressing  the  consideration,  be  in  writing,  and 
subscribed  by  the  patty  to  be  charged  therewith.  1.  Every 
agreement  that  by  its  terms  is  not  to  be  performed  within  one  year 
from  the  making  thereof.  2.  Every  special  promise,  to  answer  for 
the  debt,  default,  or  miscarriage  of  another  person.  3.  Every 
agreement,  promise,  or  undertaking  made  upon  consideration  of 
marriage,  except  mutual  promises  to  marry.  All  contracts  for  the 
sale  of  goods,  chattels  or  choses  in  action  for  the  price  of  fifty  dol- 
'  lar»or  more,  are  void,  unless  1.  A  note  or  memorandum  of  the 
contract  be  made  in  writing,  and  subscribed  by  the  parties  to  be 
charged  thereby  :  or  2.  Unless  the  buyer  receive  or  accept  part  of 
such  goods,  or  the  evidences,  or  some  of  them  of  such  things  in 
action :  or  3.  Unless  the  buyer  at  the  time,  pay  some  part  of  the 
purchase  money. 

A  memorandum  by  an  auctioneer  in  his  sale  book,  at  the  time 
of  the  sale  of  any  goods  at  public  auction,  specifjring  the  nature 
and  price  of  the  property  sold,  the  terms  of  the  sale,  the  name  of 
the  purchaser,  and  the  name  of  the  person  on  whose  account  the 
sale  is  made,  is  deemed  a  note  of  the  contract  of  sale  within  the 
meaning  of  the  law.  (a) 

4.  Principals,  Factors,  and  Agents. 

The  nominal  shipper  of  merchandise  is  deemed  the  true  owner 
thereof,  so  far  as  to  entitle  the  consignee,  who  has  no  notice  by 
the  bill  of  lading  or  otherwise,  that  he  is  not  the  bona  fide  owner, 
to  a  lien  thereon  for  any  money  adyanced  or  negotiable  security 
given  by  him  to  such  shipper,  or  for  any  money  or  security  re- 
ceived by  such  shipper  for  his  use.  Ati  agent  intrusted  with  the 
possession  of  a  bill  of  lading  or  other  documentary  evidence  of 
title,  or  intrusted  with  the  possession  of  merchandise  for  the  pur- 
poses ef  sale  or  as  a  security  for  advances  to  be  obtained  thereoD, 

<«)  R.  8. 11.194. 
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is  deemed  the  true  owner  so  far  as  to  give  validity  to  any  coi- 
tracts  by  him  for  its  sale,  or  for  a  loan  of  money,  or  advance  #f 
negotiable  security  on  its  faith.  Where,  however,  the  person 
making  advances  is  advised  that  the  factor  is  not  the  owner,  ihe 
courts  have  held  that  he  is  not  entitled  to  the  protection  of  ;he 
act.  (a)  The  depositary  of  such  merchandise  as  a  security  fora:n 
antecedent  debt,  acquires  no  other  rights  therein,  than  were  pos- 
sessed by  the  agent  at  the  time  of  the  deposit. 

The  true  owner  of  merchandise  thus  deposited  may  reclaiii  it, 
upon  repayment  of  the  money  advanced,  or  restoration  of  the  se- 
curity given  on  its  faith,  and  upon  satisfaction  of  ^ch  lien  as  nay 
e^tist  thereon  in  favor  of  the  agent  depositing  the  same :  oi  he 
may  recover  from  such  depositary  any  balance  of  the  proceeds 
arising  from  the  sale  of  such  merchandise,  which  may  retrain 
after  satisfying  his  just  dues.  Common  carriers.  Warehouse  keep- 
ers, and  persons  to  whom  property  has  been  committed  for  trans- 
portation or  storage,  are  not  agents  within  the  meaning  of  the 
factor's  act.  (b) 


6.  Effect  of  Marriage  upon  the  Rights  of  Property. 

The  real  and  personal  property  owned  by  any  female  hereafter 
married,  at  the  time  of  her  marriage,  and  the  rents,  issues,  and 
profits  thereof  remain  her  sole  and  separate  property,  as  if  she 
were  a  single  female,  and  are  neither  subject  to  the  disposal  of 
her  husband,  nor  liable  for  his  debts.  The  real  and  personal  pro- 
perty, and  rents  and  profits  thereof,  of  a  female  now  married,  shall 
not  be  s\;ibject  to  the  disposal  of  her  husband ;  but  shall  be  her 
sole  and  separate  property,  as  if  she  were  a  feme  sole ;  except  that 
it  shall  be  liable  for  the  debts  of  her  husband  heretofore  contracted. 
Married  women  may  take  and  hold  to  their  own  separate  use, 
free  from  the  control  of  their  husbands,  or  any  liability  for  their 
debts,  any  real  or  personal  property  coming  to  them  from  any 
other  person  than  the  husband,  by  gift,  grant,  devise,  or  be- 
quest, (c) 

This  law  was  enacted  7th  April,  1848. 

(•)  SteveDB  V.  Wilmn,  6  HiU  $19.  (()  Acta  of  1830.  (e)  lb.  of  1848. 
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6.  Limitation  of  Actions. 

An  action  upon  a  judgment  or  decree  of  any  court  of  the 
United  States,  or  of  any  state  or  territory  within  the  United 
States,  or  an  action  upon  a  sealed  instrument,  must  be  brought 
within  twenty  years.  An  action  upon  a  contract  obhgation  or 
liability  expressed  or  implied,  excepting  those  already  mentioned  ; 
an  action  upon  a  liability  created  by  statute,  other  than  a  penalty 
or  forfeiture ;  an  action  for  taking,  detaining,  or  injuring  any 
goods  or  chattels,  including  actions  for  the  specific  recovery  of 
personal  property,  or  an  action  for  relief  on  the  ground  of  fraud, 
must  be  commenced  within  six  years.  The  cause  of  action  is  not 
deemed  to  have  accrued  until  a  discovery  by  the  aggrieved  party 
of  the  facts  constituting  the  fraud.  An  action  against  a  sheriff  or 
coroner  upon  an  official  liability,  must  be  brought  within  three 
years,  excepting  that  an  action  for  an  escape  must  be  brought 
within  one  year.  In  an  action  brought  to  recover  a  balance  due 
upon  mutual  open  and  current  accounts,  where  there  have  been 
reciprocal  demands  between  the  parties,  the  cause  of  action  is 
deemed  to  have  accrued  from  the  time  of  the  last  item  in  the  ac- 
count on  the  adverse  side. 

Where  a  person  is  out  of  the  state  at  or  after  the  time  when 
any  cause  of  action  has  accrued,  such  period  of  absence  is  not 
deemed  a  part  of  the  limitation.  If  any  person  entitled  to  an  ac- 
tion is  at  the  time  of  its  accruing,  an  infant,*  feme  covert,  lunatic, 
or  imprisonecL  upon  a  criminal  proceeding  for  a  term  less  than 
that  of  his  natural  life,  the  time  of  such  disability  is  not  to  i)e  con- 
sidered a  part  of  the  period  of  limitation. 

Acknowkdgment  in  writing, — Where  the  time  for  commencing 
an  action  arising  on  contract  has  expired,  the  cause  of  action  can 
only  be  revived  by  an  acknowledgment  or  new  promise  in  writing, 
signed  by  the  party  to  be  charged  thereby. 

7.  Limited  Partnerships. 

Limited  partnerships  for  the  transaction  of  any  mercantile, 
mechanical,  or  manufacturing  business,  not  including  banking  or 
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insurance,  within  this  state,  may  be  formed  by  two  or  more 
persons. 

Such  partnerships  may  consist  of  one  or  more  persons,  who 
shall  be  called  general  partners,  and  who  shall  be  jointly  and 
severally  responsible  -as  general  partners  now  are  by  law ;  and 
of  one  or  more  persons  who  shall  contribute,  in  actual  cash  pay- 
ments, a  specific  sum  as  capital  to  the  common  stock,  who  shall 
be  called  special  partners,  and  who  shall  not  be  liable  for  the 
debts  of  the  partnecship,  beyond  the  fund  so  contributed  by  him 
or  them  to  the  capital.  , 

The  general  partners  only  shall  be  authorized  to  transact 
business  and  sign  for  the  partnership,  and  to  bind  the  same. 

The  persons  desirous  of  joining  such  partnership,  shall  make 
and  severally  sign  a  certificate  which  shall  contain, 

1st.  The  name  or  firm  under  which  such  partnership  is  to  be 
conducted ;  2d.  The  general  nature  of  the  business  intended  to 
be  transacted ;  3d.  The  names  of  all  the  general  and  special 
partners  interested  therein,  distinguishing  which  are  general  and 
which  are  special  partners,  and  their  respective  places  of  resi- 
dence ;  4th.  The  amount  of  capital  which  each  special  partner 
shall  have  contributed  to  the  common  stock  ;  5th.  The  period  at 
which  the  partnership  is  to  commence,  and  the  period  at  which 
it  will  terminate.  This  certificate  must  be  acknowledged  or 
proved,  and  certified  before  the  same  persons  and  in  the  same 
manner  as  conveyances  of  land ;  and  when  thus  acknowledged 
and  certified,  it  must  be  filed  in  the  office  of  the  clerk  of  the 
county  in  which  the  principal  place  of  the  partnership  business  is 
situated,  and  recorded  by  him  in  a  book  kept  for  that  purpose. 
If  the  partnership  have  places  of  business  in  dififerent  counties,  a 
transcript  of  the  certificate  and  acknowledgment  shall  be  filed 
and  recorded  in  each.  An  affidavit  of  one  or  more  of  the  gene- 
ral partners  shall  be  filed  with  the  original  certificate,  stating  that 
the  sums  therein  specified  to  have  been  contributed  to  the  com- 
mon stock,  have  been  actually  and  in  good  faith  paid  in  cash. 
The  partnership  will  not  be  considered  as  formed  until  these 
requisitions  of  the  law  have  been  complied  with ;  and  if  any  false 
statement  is  made  in  the  certificate  or  affidavit,  all  the  parties 
interested  will  be  deemed  general  partners.    The  terms  of  the 
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partnership  must  be  published  for  six  weeks  after  the  registry,  in 
two  newspapers  to  be  designated  by  the  clerk  of  the  county  in 
which  the  registry  is  made,  and  published  in  the  senate  district  in 
which  the  business  is  carried  on,  or  it  will  be  deemed  general. 

Every  renewal  or  continuance  of  such  partnership,  beyond 
the  time  originally  fixed  for  its  duration,  shall  be  certified,  ac- 
knowledged, and  recorded,  and  an  affidavit  of  a  general  partner 
be  made  and  filed,  and  notice  be  given  in  the  manner  herein 
required  for  its  original  formation ;  and  every  such  partnership 
which  shall  be  otherwise  renewed  or  continued,  shall  be  deemed 
a  general  partnership. 

Everyalteration  which  shall  be  made  in  the  names  of  the 
partners,  in  the  nature  of  the  business,  or  in  the  capital  or  shares 
thereof,  or  in  any  other  matter  specified  in  the  original  certificate, 
shall  be  deemed  a  dissolution  of  the  partnership ;  and  every  such 
partnership,  which  shall  in  any  manner  be  carried  on  after  any 
such  alteration  shall  have  been  made,  shall  be  deemed  a  general 
partnership,  unless  renewed  as  a  special  partnership,  according  to 
the  provisions  of  the  last  section. 

The  business  of  the  partnership  shall  be  conducted  under  a 
firm,  in  wjiich  the  names  of  the  general  partners  only  shall  be 
inserted,  without  the  addition  of  the  word  "  company,"  or  any 
other  general  term ;  and  if  the  name  of  any  special  partner  shall 
be  used  in  such  firm,  with  his  privity,  he  shall  be  deemed  a  gene- 
ral partner. 

Suits  in  relation  to  the  business  of  the  partnership  may  be 
brought  and  conducted,  by  and  against  the  general  partners,  in 
the  same  manner  as  if  there  were  no  special  partners. 

Special  partners  may  from  time  to  time,  examine  into  the 
condition  of  the  partnership  concerns,  and  advise  as  to  their  ma- 
nagement, but  shall  not  transact  any  business  on  account  thereof, 
as  agent  or  otherwise ;  and  any  violation  of  this  provision  will 
subject  them  to  the  responsibilities  of  general  partners.  The  spe- 
cial partners  are  not  to  withdraw  any  part  of  the  capital  stock 
contributed  by  them,  during  the  continuance  of  the  partnership, 
in  the  shape  of  dividends,  profits,  or  otherwise.  All  sales  or  trans- 
fers of  partnership  property,  in  contemplation  of  insolvency,  or  of 
the  insolvency  of  any  partner,  with  a  view  to  give  preference  to 
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any  creditor  of  such  partnership  or  insolvent  partner,  over  the 
other  creditors  of  the  partnership,  and  all  other  assurance,  exe- 
cuted for  the  same  purpose,  are  void  as  against  the  creditors  of 
the  partnership.  The  same  provision  is  applicable  to  a  similar 
transfer  by  a  general  or  special  partner  of  his  own .  effects.  In 
case  of  the  bankruptcy  of  the  partnership,  no  special  partner  can 
claim  as  a  creditor  until  the  claims  of  all  creditors  of  the  partner- 
ship have  been  satisfied.  No  dissolution  of  a  partnership  may 
take  place  previous  to  the  time  specified  in  the  certificate  of  its 
formation  or  renewal,  until  a  notice  thereof  has  been  filed  and 
recorded  as  in  the  case  of  the  original  certificate ;  and  also  pub- 
lished once  a  week  for  four  weeks  in  the  state  newspaper,  and  in 
a  newspaper  printed  in  each  of  the  counties  where  the  partnership 
has  a  place  of  business.  Any  special  partner  concurring  or  par- 
ticipating in  the  violation  of  these  provisions,  liable  as  a  general 
partner,  (a) 

General  provision  as  to  partnership, — One  of  several  joint 
debtors,  or  one  partner  upon  the  dissolution  of  a  partnership,  may 
compromise  with  one  or  all  of  the  joint  creditors,  and  thus  exone- 
rate himself  from  ail  several  or  individual  liability ;  which  compo- 
sition shall  be  valid  and  binding  upon  the  parties  to  it,  but  in  no 
manner  release  the  other  partners,  or  impair  the  creditors'  right 
to  proceed  against  them,  (b) 

8.  Effect  of  Death  upon  the  Rights  of  Creditors, 

Jurisdiction  of  Surrogates. — The  estates  of  deceased  persons 
are  administered  under  the  control  of  the  Courts  of  Surrogates. 
These  courts  are  not  courts  of  record,  but  of  peculiar  and  special 
jurisdiction,  and  any  person  claiming  under  their  orders  must 
show  that  the  court  had  acquired  jurisdiction  in  the  mode  pointed 
out  by  law.  The  surrogate  is  a  local  ofllicer,  confined  in  the  exe- 
cution of  his  duties  to  the  county  for  which  he  has  been  appointed. 
He  is  invested  with  authority  to  take  the  proof  of  wills  of  real 
and  personal  estate  in  the  cases  prescribed  by  law,  and  also  to 
take  the  proof  of  any  will  relative  to  real  estate  situated  within  the 
county  of  such  surrogate,  when  the  testator  in  such  will  has  died 

(a)  R.  S.  ii.  48  to  53.  (6)  lb.  ii.  61. 
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out  of  the  State,  not  being  an  inhabitant  thereof,  nor  leaving  any 
assets  therein ;  to  grant  letters  testamentary  and  of  administra- 
tion ;  to  direct  and  control  the  conduct  and  settle  the  accounts 
of  executors  and  administrators;  to  enforce  the  payment  of  debts 
and  legacies  and  the  distribution  of  the  estates  of  intestates ;  to 
order  the  sale  and  disposition  of  the  real  estates  of  deceased  per- 
sons ;  to  administer  justice  in  all  matters  relating  to  the  affairs  of 
deceased  persons,  according  to  the  provisions  of  the  statutes  of 
the  state,  (a) 

Administration. — In  cases  of  intestacy,  administration  is  first 
#  granted  to  the  relatives  of  the  deceased,  and  if  there  be  none 
such,  then  to  his  creditors ;  the  creditor  first  applying,  if  there  be 
no  disqualification,  to  have  the  preference. 

Assets, — The  following  property  is  deemed  assets,  and  goes  to 
the  executor  or  administrator  to  be  applied  and  distributed  as  a 
part  of  the  personal  estate,  and  to  be  included  in  the  inventory 
which  he  is  required  to  make  thereof — 1.  Leases  for  years :  lands 
held  by  the  deceased  from  year  to  year :  and  estates  held  by  him 
for  the  life  of  another  person.  2.  The  interest  which  may  remain 
in  the  deceased  at  the  time  of  his  death  in  a  term  for  years,  after 
the  expiration  of  any  estate  for  years  therein  granted  by  him  or  any 
other  person.  .  3.  The  interest  in  lands  devised  to  an  executor 
for  a  term  of  years  for  the  payment  of  debts.  4.  Things  annexed 
to  a  freehold,  or  to  any  building,  for  the  purpose  of  trade  or 
manufacture,  and  not  fixed  into  the  wall  of  a  house,  so  as  to  be 
essential  to  its  support.  5.  The  crops  growing  on  the  land  of  the 
deceased  at  the  time  of  his  death.  6.  Every  kind  of  produce 
raised  annually  by  labor  and  cultivation,  excepting  grass  growing 
and  firuit  not  gathered.  7.  Rent  reserved  to  the  deceased  which 
had  accrued  at  the  time  of  his  death.  8.  Debts  secured  by  mort- 
gages, bonds,  notes  or  bills ;  accounts,  money,  and  bank  bills,  or 
other  circulating  medium,  things  in  action,  and  stock  in  any  com- 
pany, whether  incorporated  or  not.  9.  Goods,  wares,  merchan- 
dise, utensils,  furniture,  cattle,  provisions,  and  every  other  species 
of  personal  property,  unless  specially  excepted.  (6) 

•  Liability  of  real  estate  for  payment  of  debts, — The  general 
rde  that  the  personal  estate  is  the  primary  fund  for  the  payment 

(«)  R.  S.  IL  330.    lb.  73  to  117.  (h)  R.  S.  u.  89. 
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of  debts,  and  must  first  be  applied  thereto,  prevails  in  New- York ; 
but  in  case  of  its  deficiency,  the  executor  or  administrator  may 
mortgage,  lease,  or  sell,  under  the  direction  of  the  Surrc^te's 
Court,  so  much  of  the  real  estate  as  may  be  requisite  for  the  pay- 
ment of  debts.  Such  sale  may  be  ordered  either  upon  the  appli- 
cation of  the  executor  or  administrator,  setting  forth  and  estab- 
lishing in  his  petition  the  facts  necessary  to  justify  such  sale,  or 
upon  the  application  of  a  creditor  where  the  executor  or  admin- 
istrator has  rendered  his  account,  and  it  appears  therefrom  that 
there  are  not  sufficient  assets  to  pay  the  debts  of  the  deceased. 
The  proceeds  of  the  sale  will  be  distributed  among  creditors,  in 
proportion  to  their  respective  debts,  without  giving  any  prefer- 
ence to  bonds  or  other  specialties,  or  to  any  demands  on  account 
of  any  suit  being  brought  thereon.  The  executor  is  not  author- 
ized to  sell  the  personal  estate,  unless  he  has  ascertained  that  a 
sale  will  be  necessary  to  enable  him  to  pay  the  debts,  and  dis- 
charge the  legacies ;  and  then  only  so  much  of  the  property  as 
will  be  requisite  for  those  purposes. 

Order  in  payment  of  debts, — The  following  order  is  to  be  ob- 
served in  the  payment  of  debts :  1.  Debts  entitled  to  a  preference 
under  the  laws  of  the  United  States.  2.  Taxes  assessed  upon 
the  estate  of  the  deceased  previous  to  his  death.  3.  Judgments 
docketed,  and  decrees  enrolled  against  the  deceased,  according 
to  the  priority  thereof,  respectively.  4.  All  recognizances,  bonds, 
sealed  instruments,  notes,  bills,  and  unliquidated  demands  and 
accounts.  No  preference  is  to  be  given  to  debts  due  and  payable 
over  debts  of  {he  same  class  not  due  and  payable ;  nor,  except  in 
the  third  class  of  cases,  to  any  debt  of  one  class  over  other  debts 
of  the  same  class :  nor  can  such  preference  be  acquired  by  com- 
mencing a  suit  for  the  recovery  of  any  debt,  or  the  obtaining  a 
judgment  thereon  against  the  executor  or  administrator. 

Notice  to  creditors,  and  settlement  of  their  claims. — An  execu- 
tor or  administrator,  within  six  months  from  the  granting  of  let- 
ters testamentary  or  of  administra^on,  must  insert,  a  notice  once 
in  each  week  for  six  months  in  a  newspaper  printed  in  the  county, 
and  in  so  many  other  newspapers  as  the  surrogate  may  deem 
most  likely  to  give  notice  to  the  creditors  of  the  deceased,  requir- 
ing all  persons  having  claims  *  against  his  estate  to  exhibit  the 
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same  with  the  vouchers  thereof,  (b  the  executor  or  administrator 
at  a  time  and  place  to  be  specified  in  the  notice ;  the  day. named 
to  be  at  least  six*months  from  the  first  publication  of  the  notice. 
Where  an  executor  doubts  the  justness  of  any  claim,  the  same 
may  be  referred  to  three  disinterested  persons,  to  be  approved  by 
the  surrogate :  where  he  disputes  or  rejects  a  claim,  and  no  refer- 
ence is  made,  the  claimant  must  within  six  months  from  the  ma- 
turity of  his  demand,  commence  a  suit  for  its  recovery,  or  be 
for  ever  barred  from  maintaining  any  action  thereon.  Where  suit 
is  brought  upon  any  claim  not  presented  within  the  time  pre- 
scribed after  fhe  publication  of  notice,  the  executor  or  adminis- 
trator is  not  chargeable  with  any  assets  which  he  may  have  paid 
in  satisfaction  of  any  claims  of  an  inferior  degree,  or  of  any 
legacies,  or  in  making  distribution  to  the  next  of  kin,  before  such 
suit  was  commenced,  but  such  creditor  may  recover  from  any 
legatee  or  next  of  kin,  the  portion  of  assets  which  he  may  have 
received,  (a) 

Liability  of  executors  and  administrators. — All  actions  upon 
contract  may  be  maintained  by  or  against  executors  or  adminis- 
trators, which  might  have  been  maintained  by  or  against  their 
respective  testators.  Executors  or  administrators  cannot  be  held 
to  bail  in  any  action  brought  against  them  in  their  representative 
character,  unless  it  be  to  charge  them  with  waste. 

Settlement  of  account. — At  the  expiration  of  eighteen  months 
from  the  appointment  of  an  executor  or  administrator,  he  may 
be  required,  upon  the  application  of  any  person  having  a  demand 
against  the  estate  of  the  deceased,  to  render  an  account  of  his 
proceedings  in  the  discharge  of  his  trust,  and  the  surrogate  may 
make  such  order  as  shall  be  just  and  equitable  in  the  premises. 
The  executor  or  administrator  may  also,  at  the  end  of  the  same 
period,  voluntarily  produce  an  account  of  his  proceedings  before 
the  surrogate,  and  after  due  notice  to  the  parties  interested  in  the 
estate,  require  the  same  to  be  judicially  examined  and  settled,  and 
procure  a  decree  confirming  or  correcting  such  disposition  of  the, 
property  of  the  estate  as  he  may  have  made,  and  directing  him 
in  the  legal  distribution  of  any  which  may  still  remain  in  his 


{a)  R.  S.  ii.  90. 
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hands,  (a)  If,  upon  such  appUcation,  there  is  any  creditor  or 
other  person  interested,  residing  in  any  other  state  of  the  United 
States  or  Canada,  the  citation  requiring  their  appearance  must 
either  be  pubUshed  once  in  each  week  for  three  months,  in  the 
state  paper,  or  be  personally  served  on  such  creditors  at  least 
forty  days  before  the  return  thereof.  The  allowance  of  an  ac- 
count upon  final  settlement  is  conclusive  evidence  of  the  follow- 
ing facts  only :  1.  That  the  charges  made  in  such  account  for 
moneys  paid  to  creditors,  legatees,  the  next  of  kin,  and  for  neces- 
sary expenses,  are  correct.  2.  That  such  executor  or  adminis- 
trator has  been  charged  all  the  interest  for  moneys  received  by 
him,  and  embraced  in  his  account,  for  which  he  was  legally  ac- 
countable. 3.  That  the  moneys  stated  in  such  account  as  col- 
lected, were  all  that  were  collectable  of  the  debts  stated  in  such 
account,  at  the  time  of  the  settlement  thereof.  4.  That  the 
allowances  in  such  account  for  the  decrease  in  the  value  of  any 
assets,  and  the  charges  therein  for  the  increase  in  such  value,  were 
correctly  made,  (b) 

Time  for  payment  of  debts. — The  surrogate  having  jurisdic- 
tion may  decree  the  payment  of  any  debt,  or  a  proportional 
part,  upon  the  application  of  a  creditor,  at  any  time  after  six 
months  have  elapsed  from  the  granting  of  letters  testamentary  or 
of  administration.  No  execution,  however,  can  issue  upon  a 
judgment  against  an  executor  or  administrator  until  an  account 
of  his  administration  has  been  rendered  and  settled,  or  unless  on 
an  order  of  the  surrogate  who  appointed  him ;  and  if  account 
has  been  rendered  to  the  surrogate  by  such  executor  or  adminis- 
trator, execution  shall  only  issue  for  the  sum  that  shall  have  ap- 
peared upon  the  settlement  of  such  account  to  be  a  just  propor- 
tion of  the  assets  applicable  to  the  judgment.  For  this  purpose,  it 
is  further  provided,  that  where  a  creditor  shall  have  obtained  a 
judgment  against  any  executor  or  administrator,  after  a  trial  at 
law  upon  the  merits,  he  may  at  any  time  thereafter  apply  to  the 
surrogate  having  jurisdiction  for  an  order  against  such  executor 
or  administrator  to  show  cause  why  an  execution  should  not  be 
issued  upon  such  judgment.     The  executor  or  administrator  shall 

(a)  Dayton's  Law  of  Sarrogates,  188  ;  a  work  in  which  the  entire  subject  of  this 
title  is  elaborately  examined.  (6)  R.  S.  u.  158. 
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therenpon  be  cited  to  appear  and  account  before  the  surrogate ; 
and  if  upon  such  accountingi  it  shall  appear  that  there  are  assets 
in  his  hands,  properly  applicable  in  whole  or  in  part  to  the  pay- 
ment of  the  judgment  so  obtained,  the  surrogate  shall  order  that 
execution  be  issued  for  such  amount,  (a) 

Limitation  of  actions  against. — When  the  defendant  to  any 
action  not  barred  by  the  statutes  of  limitation,  dies  during  its  pen- 
dency and  before  judgment,  a  new  action  may  be  commenced 
against  his  executors  or  administrators  within  one  year  from  the 
grantingof  letters  testamentary  or  of  administration.  (6)  The  term 
of  eighteen  months  from  the  death  of  any  testator  or  intestate, 
shall  not  be  deemed  a  part  of  the  time  limited  by  law  foir  com- 
mencing actions  against  his  representatives,  (c) 


9.  Attachment,  (d) 

When  it  may  he  issued. — The  real  and  personal  property  of  a 
debtor  may  be  attached  for  the  payment  of  his  debts  in  the  fol- 
lowing cases  :  1.  Whenever  such  debtor,  being  an  inhabitant  of 
the  state,  shall  secretly  depart  therefrom,  with  intent  to  defraud 
his  creditors  or  to  avoid  the  service  of  civil  process,  or  shall  keep 
himself  concealed  therein,  with  the  like  intent.  2.  Whenever  a 
non-rosident  .of  the  state  shall  be  indebted  on  a  contract  made 
within  the  state,  or  to  a  creditor  residing  within  the  state,  although 
upon  a  contract  made  elsewhere.  The  application  for  the  attach- 
ment must  be  in  writing,  verified  by  the  affidavit  of  the  creditor, 
or  of  the  person  making  the  application,  on  his  behalf  It  must, 
specify  the  sum  in  which  the  debtor  is  indebted  to  the  complain- 
ant, over  and  above  all  just  discounts,  and  the  grounds  of  the  ap- 
plication ;  and  the  facts  and  circumstances  to  verify  these  grounds 
must  also  be  established  by  the  affidavit  of  two  disinterested 
witnesses.  Where  the  officer  to  whom  the  application  is  made 
is  satisfied  with  the  evidence  adduced,  he  may  issue  warrants  to 
the  sheriff  of  every  county  in  which  such  debtor  may  have  any 
property,  commanding  him  to  attach  and  safely  keep  all  the  real 
and  personal  estate  of.  such  debtor  within  his  county,  excepting 

(ff)  R.  8.  ii.  96, 116.       (()  lb.  ii.  398.       (c)  lb.  ii.  443.       (<2)  lb.  u.  69  to  74. 
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articles  exempt  by  law  from  execution,  with  all  books  and  papers 
relating  to  same. 

Notice, — Upon  issuing  any  warrant  of  attachment,  the  officer 
shall  also  direct  that  a  notice  of  the  character  hereafter  described, 
be  published  in  the  state  paper,  and  in  a  newspaper  printed  in 
the  city  of  New- York,  and  in  a  newspaper  printed  in  the  county 
to  which  the  attachment  has  issued,  if  there  be  one,  and  if  there 
be  none  in  such  county,  then  in  a  newspaper  printed  nearest  to  ^ 

such  county  ;  this  notice  to  be  published  once  in  each  week  for 
three  months,  in  the  case  of  an  absconding  or  concealed  debtor, 
and  for  nine  months  in  the  case  of  a  non-resident  debtor ;  the  notice 
in  the  case  of  an  absconding  or  concealed  debtor  must  state  that 
an  attachment  has  issued  against  the  estate  of  such  debtor,  and 
that  the  same  will  be  sold  for  the  payment  of  his  debts,  unless  he 
appears  and  discharges  the  attachment  according  to  law,  within 
three  months  from  the  first  publication  of  such  notice ;  and  that 
the  payment  of  any  debts  and  delivery  of  any  property  belonging 
to  such  debtor,  to  him  or  for  his  use,  and  the  transfer  of.  any  pro- 
perty by  him,  for  any  purpose  whatever,  are  forbidden  by  law 
and  are  void.  The  notice  in  the  case  of  non-resident  debtors 
pursues  a  similar  form,  substituting  "  nine  months,"  for  "  three," 
and  then  proceeding  thus,  "  and  that  the  payment  of  any  debts 
due  to  him  by  residents  of  this  state,  and  the  delivery  to  him,  or 
for  his  use,  of  any  property  within  the  state  belonging  to  him,  and 
the  transfer  of  any  such  property  by  him,  are  forbidden  and  void. 
And  such  payment  or  delivery  will  be  deemed  fraudulent." 

Assurances  executed  by  debtor  after  publication  of  notice. — 
*A11  sales,  assignments,  mortgages,  and  conveyances  of  any  part 
of  the  real  or  personal  estate,  including  things  in  action  of  an 
absconding  or  concealed  debtor,  made  after  the  first  publication 
of  such  notice,  in  payment  of  or  as  a  security  for  any  pre-existing 
or  prior  debt,  or  for  any  other  consideration,  and  all  judgments 
confessed  by  him  after  that  time,  are  absolutely  void  as  to  his 
creditors.  The  same  nullity  belongs  to  any  disposition  by  a  non- 
resident debtor,  after  the  first  publication  of  notice,  of  his  estate 
real  or  personal,  in  New- York. 

Interposition  of  other  creditors, — Any  other  creditor  whose 
4ebt  is  then  due,  may  become  a  party  to  the  proceeding,  on  filing 
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-with  the  officer  who  issued  the  warrant,  an  affidavit  specifying 
the  sum  in  which  the  debtor  is  indebted  to  him,  over  and  above 
all  discounts,  and  a  petition  stating  his  desire  to  be  deemed  an 
attaching  creditor ;  whereupon  he  will  be  entitled  to  the  privileges, 
and  subject  to  the  obligation  of  the  creditor  at  whose  instance 
the  attachment  issued.  Where  any  subsequent  warrant  of  attach- 
ment, issued  pursuant  to  the  provisions  of  this  act,  is  levied  upon 
any  property  of  such  debtor,  such  subsequent  warrant  and  seiz- 
ure will  be  deemed  in  all  respects  a  part  of  the  proceedings  upon 
the  first  application. 

Proceedings  upon  the  warrant. — The  sheriff  is  to  make  and 
return  an  inventory  of  the  property  seized,  and  the  books  and 
papers  relating  thereto,  and  collect  all  the  debts  and  credits  of  the 
debtor.  He  is  authorized  to  sell  any  perishable  property  at  auc- 
tion, excepting  vessels.  Where  there  is  a  controversy  as  to  the 
title  of  the  debtor  to  any  goods  or  effects  other  than  vessels,  seized 
as  his  property,  the  sheriff  shall  summon  a  jury  for  the  trial  of  the 
right ;  and  if  their  verdict  is  for  the  claimant,  the  property  shall 
forthwith  be  delivered  to  him,  unless  the  attaching  creditor  shall 
sufficiently  indemnify  the  officer  for  its  detention.  Where 
goods  are  shipped  for  transportation  out  of  the  state,  without  no- 
tice of  the  issuing  of  the  attachment,  at  the  time  of  the  shipment, 
the  levy  of  the  attachment  will  not  prevent  their  departure,  un- 
less the  attaching  creditor  or  his  agent  executes  bond  with  suffi- 
cient sureties  to  indemnify  the  owner  or  master  for  all  expenses, 
damages,  &c.,  to  which  he  may  be  subjected  by  the  unlading  of 
such  vessel,  and  the  necessary  detention  therefor.  Where  a  do- 
mestic or  foreign  vessel  is  seized  upon  an  attachment,  there  is  a 
provision  by  which  any  adverse  claimant  of  such  vessel  may  re-' 
cover  the  possession.  In  the  former  case,  the  claimant  must  give 
bonds  to  establish  his  ownership,  in  a  suit  brought  against  him. 
In  the  latter  case,  upon  the  affidavit  of  the  claimant  or  his  agent, 
as  to  the  ownership,  the  vessel  must  be  delivered,  unless  the  at- 
taching creditors  give  bond  to  prosecute  the  attachment  with 
efiect,  and  to  pay  all  damages  which  may  ensue  from  such  seizure. 

Proceedings  upon  petition  to  contest  the  warrant — Where 
any  debtor  or  any  person  to  whom  he  has  made  payments,  or  de- 
livered property  for  a  valuable  consideration,  after  publication  of 
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the  notice  of  attachment,  desires  to  contest  the  fact  of  his  being 
a  non-resident,  concealed,  or  absconding  debtor,  he  may  present 
a  petition  for  th&t  purpose  to  the  officer  who  issued  the  warrant, 
verified  by  affidavit,  and  upon  his  executing  a  bond  in  the  sum  of 
one  hundred  dollars  with  surety,  conditioned  to  establish  the  truth 
of  his  petition,  the  officer  may  either  proceed  in  a  summary  way 
to  hear  the  proofs  and  allegations  of  the  parties,  and  adjudicate 
upon  the  question,  or  submit  the  case  to  a  jury ;  and  if  the  alle- 
gations of  the  petition  are  established,  the  warrant  will  be  dis- 
charged. The  pendency  of  the  petition  in  no  manner  affects  pro- 
ceedings upon  the  warrant,  except  that  no  property  other  than 
that  which  is  perishable  will  be  sold,  nor  any  payment  made  of 
debts,  until  a  determination  of  the  controversy. 

Application  for  discharge  of  warrant — The  debtor  may,  at 
any  time  before  the  appointment  of  trustees,  apply  to  the  officer 
who  issued  the  attachment,  for  its  discharge,  which  will  \^  grant- 
ed, upon  his  executing  a  bond  witU  sufficient  sureties,  in  double 
the  amount  sworn  to  by  the  attaching  creditors,  conditioned  to 
pay  to  each  of  such  creditors,  the  sum  justly  due  to  him  at  the 
time  of  issuing  the  attachment,  with  interest.  Such  bond  may 
be  prosecuted  by  the  attaching  creditors,  jointly  or  separately,  at 
any  time  within  six  months  from  the  date. 

Appointment  of  trustees. — If  the  debtor  does  not  appear  and 
satisfy  his  creditors  within  the  time  for  that  purpose  specified  in 
the  notice,  nor  discharge  the  warrant,  the  officer  by  whom  it  was 
issued  shall,  within  three  months  from  the  .expiration  of  the  time 
so  limited,  and  upon  due  proof  of  the  publication  of  the  same,  ap- 
point three  or  more  fit  persons  to  be  trustees  for  all  the  creditors 
of  the  debtors ;  and  unless  this  appointment  is  made  within  the 
period  thus  prescribed,  the  warrant  of  attachment  will  be  consid- 
ered as  discharged  and  annulled.  Every  person  indebted  to,  or 
having  in  his  possession,  property  of  the  defendant  in  the  attach- 
ment, after  the  first  publication  of  the  notice,  must  account  and 
answer  for  such  debt  or  property  to  the  trustees.  It  is  the  duty 
of  the  trustees,  within  one  month  from  the  time  of  their  appoint- 
ment, to  record  the  same  in  the  office  of  the  clerk  of  every  coun- 
ty in  which  property  has  been  seized  under  the  warrant. 

Duties  of  trustees, — See  title,  "  Rights  and  duties  of  trustees 
and  assignees," 
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Attachment  of  vessels. — ^Debts  amounting  to  fifty  dollars  or 
upwards,  contracted  by  the  master,  owner,  agent,  or  consignee 
of  any  ship  or  vessel  within  the  state,  on  account  of  work  done, 
or  materials  or  articles  furnished  in  the  state,  towards  the  building 
or  repairing,  furnishing  or  equipping  such  vessel,  or  such  provi- 
sions and  stores,  furnished  within  the  state,  as  were  proper  at  the 
time  for  the  use  of  such  vessel,  or  on  account  of  wharfage  and 
the  expense  of  keeping  the  vessel  in  port,  are  liens  upon  the  ves- 
sel, tackle,  apparel,  and  furniture,  to  be  preferred  to  all  other  liens 
except  mariners'  wages.  Such  lien  ceases,  however,  whenever 
the  vessel  leaves  the  state,  or  when  she  leaves  the  port  where  the 
debt  was  contracted  for  another  within  the  state,  in  twelve  days 
after  such  departure,  (a) 

10.  Insolvent  Laws. 

Voluntary  assignments  on  the  application  of  an  insolvent  and 
his  creditors,  (h) — The  object  of  fhis  proceeding  is  to  procure  for 
the  insolvent  a  discharge  from  certain  obligations,  and  an  exoner- 
ation of  his  person  from  future  arrest  in  any  action  founded  upon 
an  existing  indebtedness  or  liability.  The  petition  must  be 
signed  by  the  debtor,  and  creditors  residing  in  the  United  States, 
whose  claims  amount  to  two-thirds  of  the  debts  owing  by  him  to 
persons  residing  within  the  United  States.  The  petition  must  be 
accompanied  by  an  affidavit  from  each  creditor,  stating  that  the 
sum  therein  specified  is  justly  due,  or  will  become  due  at  a  time 
mentioned,  also  the  nature  of  the  demand  and  the  evidence  and . 
consideration  thereof,  and  that  neither  the  petitioner  nor  any  one 
for  his  use  hath  received  from  the  insolvent  or  any  other  person, 
payment  of  any  demand  or  any  part  thereof,  in  money  or  in  any 
other  way  whatever,  or  any  gift  or  reward  upon  an  express  or 
implied  confidence  that  he  should  become  a  petitioner  for  such 
insolvent.  The  insolvent  must  accompany  the  petition  with  a 
schedule,  containing  a  full  and  true  account  of  all  of  his  creditors, 
their  places  of  residence,  amount,  nature,  evidences,  and  securities 
of  their  claims,  as  well  as  a  full  and  true  inventory  of  his  entire 
estate,  real  and  personal,  legal  and  equitable,  and  all  incumbrances 

(a)  R.  S.  ii.  587.  (6)  lb.  76  to  83. 
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thereon,  and  book?  and  securities  relating  thereto.  He  must  also 
annex  to  his  petition  and  schedule  an  affidavit  of  the  truth  of  the 
same,  and  that  he  has  not  at  any  time  or  in  any  manner  what- 
ever, disposed  of,  or  made  over  any  part  of  his  estate  for  the  future 
benefit  of  himself  or  his  family,  or  in  order  to  defraud  any  of  his 
creditors,  and  that  he  has  in  no  instance  acknowledged  a  debt  for 
a  greater  sum  than  he  honestly  and  truly  owed,  and  that  he  has 
not  paid,  or  secured  to  be  paid,  or  in  any  way  compounded  with 
his  creditors,  for  the  purpose  of  fraudulently  obtaining  the  prayer 
of  his  petition. 

Upon  the  receipt  of  these  papers,  it  is  the  duty  of  the  officer 
to'  make  an  order,  requiring  all  creditors  to  show  cause  at  a  day 
and  place  to  be  named  therein,  why  an  assignment  of  the  insol- 
vent's  estate  should  not  be  made,  and  he  discharged  from  his 
debts.  The  officer  is  at  the  same  time  to  direct  a  notice  of  the 
contents  of  this  order  to  be  published  in  the  state  newspaper,  and 
in  the  newspaper  of  the  county  where  the  application  is  made,  or 
if  there  be  none,  then  in  the  nefWspaper  nearest  thereto ;  and  if 
one-fourth  part  of  the  debts  owing  by  such  insolvent  have  accrued 
in  the  city  of  New- York,  or  be  owing  to  creditors  residing  there, 
then  in  a  newspaper  of  that  city  to  be  designated  by  him.  If  all 
the  creditors  of  the  insolvent  reside  within  one  hundred  miles  of 
the  place  where  they  are  required  to  show  cause,  the  notice  must  be 
published  once  in  each  week,  for  four  weeks  successively ;  other- 
wise once  in  each  week  for  ten  weeks  successively.  Any  creditor 
desirous  of  opposing  the  discharge,  may  appear  at  the  appointed 
time  and  place,  and  file  his  objections  in  writing,  which,  with  the 
proofs  and  allegations  of  the  parties,  shall  be  submitted  for  determin- 
ation  to  a  jury.  At  the  hearing,  the  insolvent  may  be  examined  upon 
oath,  touching  his  estate  and  condition  ;  and  if  it  appears  that  he 
has  collected  any  debts  or  demands,  or  made  any  transfer  of  any 
part  of  his  personal  or  real  estate,  since  the  execution  of  his  sche- 
dule, he  will  be  required  to  pay  or  secure  to  be  paid  within  thirty 
days  to  his  assignees,  the  full  amount  or  value  of  the  same,  ex- 
cepting such  portion  as  has  been  necessarily  expended  in  his  sup- 
port or  that  of  his  family.  In  default  thereof,  or  if  it  appear  that 
the  insolvent,  in  contemplation  of  insolvency  or  of  petitioning  for 
a  discharge  under  this  act,  has  made  any  sale  or  transfer,  absolute 


NEW- YORK.  i5l 


Insolvent  Laws. 


or  conditional,  of  any  part  of  his  estate  or  interest  therein,  or  has 
confessed  a  judgment  or  given  any  security  with  a  view  to  give 
a  preference  for  an  antecedent  debt  to  any  creditor,  he  will  be 
debarred.  If  the  officer  before  whom  the  appUcation  is  pending, 
is  satisfied  that  the  insolvent  has  fairly  complied  with  the  requisi- 
tions of  the  law,  he  shall  direct  liim  to  make  an  assignment  of 
his  entire  estate,  excepting  such  articles  as  may  be  deemed  neces- 
sary for  his  own  use,  to  such  person  or  persons  as  the  petitioning 
creditors,  or  those  owning  the  major  part  of  the  claims,  shall  no- 
minate. The  assignment  shall  vest  in  the  assignees  all  the  interest 
which  the  insolvent  may  possess  at  the  time  of  executing  the 
same,  in  any  estate,  real  or  personal,  legal  or  equitable,  and  any 
contingent  interest  which  may  accrue  to  him  within  three  years. 
The  insolvent,  upon  the  execution  and  proof  of  this  assignment, 
is  entitled  to  a  discharge  from  all  debts  due  at  that  time,  or  to  be- 
come due  afterwards,  but  contracted  previously,  founded  upon 
contracts  made  or  to  be  executed  within  the  state,  and  from  all 
debts  owing  to  persons  resident  within  the  state  at  the  time  of  the 
first  publication  of  the  notice  of  the  application  for  such  discharge, 
or  owing  to  persons  not  residing  within  the  state,  but  who  have 
united  in  the  petition  for  the  discharge,  or  accepted  a  dividend 
firom  the  estate;  and  also  from  all  liabilities  incurred  by  reason  of 
the  making  or  indorsing  of  any  promissory  note  or  bill  of  exchange 
previous  to  the  execution  of  the  assignment,  or  in  consequence 
'of  the  pajrment  by  any  party  to  such  instrument  of  the  whole  or 
any  part  of  the  money  to  be  secured  thereby,  whether  such  pay- 
ment  be  made  prior  or  subsequent  to  the  execution  of  the  assign- 
ment. Such  discharge  will  also  exonerate  the  insolvent  from 
arrest  or  imprisonment,  upon  any  proceeding  founded  upon  con- 
tracts  or  liabilities  previously  incurred.  The  discharge  will  be 
rendered  null  and  void  by  reason  of  any  perjury,  fraud,  or  collu- 
sion on  the  part  of  the  insolvent  in  the  premises. 

Voluntary  assignments  by  an  insolvent  debtor,  (a) — ^Proceed- 
ings similar  to  those  which  have  just  been  described,  may  be  had 
upon  the  application  of  an  insolvent  debtor,  praying  that  his  estate 
may  be  assigned  for  the  benefit  of  all  his  creditors,  and  his  person 
thereafter  exempted  from  arrest  or  imprisonment  by  reason  of 


(a)  R.  S.  86  to  88. 
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debts  arising  out  of  contracts  or  liabilities  previously  incurred ; 
and  if  in  prison  to  be  released  from  imprisonment,  and  the  dis- 
charge which  may  be  granted  shall  have  that  operation.  The 
liability  however  of  the  property  of  the  insolvent  is  in  no  manner 
affected  by  this  discharge. 

Voluntary  assignments  by  debtors  imprisoned  in  execution,  (a) 
— A  debtor  whose  body  has  been  taken  in  execution,  may  at  any 
time,  if  the  demand  against  him  does  not  exceed  five  hundred 
dollars,  or  after  the  lapse  of  three  months,  if  it  does,  be  released 
from  imprisonment,  upon  filing  a  petition  for  that  purpose,  accom- 
panied by  a  full  and  true  account  of  his  condition  as  it  was  at 
the  time  of  his  imprisonment,  and  as  it  is  at  the  period  of  his  ap- 
plication, and  an  aflidavit  that  such  account  is  true,  and  that  he 
has  not  in  any  manner  disposed  of  any  part  of  his  property,  with 
a  view  to  his  future  benefit,  or  to  defraud  his  creditors.  If,  upon 
notice  served  on  the  creditors,  at  whose  instance  he  is  imprisoned, 
and  an  opportunity  afforded  them  to  contest  the  allegations  of  the 
petition,  the  court  or  ofiicer  shall  be  satisfied  that  the  proceedings 
on  the  part  of  the  petitioner  have  been  just  and  fair,  they  may 
order  him  to  make  an  assignment  of  his  property  to  persons  de- 
signated for  the  benefit  of  the  creditors  upon  whose  executions  he 
is  imprisoned,  and  upon  the  execution  thereof  shall  direct  his 
discharge,  his  property  still  remaining  liable.  The  assignees  shall 
forthwith  collect,  sell,  and  distribute  the  proceeds  of  the  insol- 
vent's estate  among  the  creditors  by  whom  his  body  had  been 
taken  in  execution  previous  to  his  petition,  in  proportion  lo  the 
amounts  due  to  them  respectively.  If  a  debtor  remains  in  prison 
for  the  space  of  three  months  without  applying  for  his  discharge, 
he  may  be  required  by  his  creditor  in  writing  to  make  applica- 
tion for  the  benefit  of  this  act ;  and  for  default  thereof  for  the 
space  of  thirty  days  after  personal  service  of  the  notice,  he  will 
be  forever  debarred  from  doing  so. 

Proceedings  by  creditors  to  compel  assignment  by  insolvent 
debtors,  (b) — Where  any  person  has  been  imprisoned  for  more 
than  sixty  days  in  any  civil  action,  any  creditor  having  a  claim 
amounting  to  twenty-five  dollars,  upon  which  suit  might  then  be 
brought,  may  file  a  petition  to  compel  an  assignment  of  such 

•   (a)  R.  8,  88  to  91.  (6)  lb.  ii.  83  to  85. 
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debtor's  estate,  and  if  two-thirds  in  amount  of  the  creditors  of 
such  debtor  residing  in  the  United  States,  upon  being  made  par- 
ties to  the  proceeding  by  a  notice  served  on  them,  shall  unite  in 
the  petition,  and  no  good  cause  appear  to  the  contrary,  the  officer 
making  the  order  shall  require  the  debtor  by  a  certain  specified 
day  to  deliver  an  account  of  his  creditors,  and  an  inventory  of  his 
estate  upon  oath,  and  to  execute  an  assignment  thereof.  Unless 
that  number  unite  in  the  petition,  it  will  be  dismissed.  If  upon 
being  served  with  this  order,  the  imprisoned  debtor  comply  with 
it,  and  in  all  respects  conform  to  the  requisitions  of  the  act  con- 
caning  the  voluntary  assignments  of  insolvent  debtors,  he  will  be 
entitled  to  the  discharge  which  is  provided  in  that  act.  If  he  fails 
to  obey  the  order,  and  shows  no  sufficient  reason  for  his  neglect, 
the  officer  by  whom  it  was  made  may  execute  an  assignment  of 
all  the  estate  of  such  debtor  to  the  persons  nominated  by  the  peti- 
tioning creditors  as  assignees,  for  the  benefit  of  all  the  creditors, 
which  shall  have  the  same  operation  and  effect  aa  if  it  had  been 
voluntarily  executed  by  the  debtor  upon*  the  .day  of  the  first  pub- 
lication of  notice  to  his  creditors.  Every  debtor  thus  refractory 
will  be  aftei-wards  precluded  from  obtaining  any  discharge  from 
his  imprisonment,  except  upon  his  petition  and  that  of  his  credit- 
ors, under  the  act  providing  for  the  voluntary  assignment  of  in- 
solvent debtors  ;  upon  which  petition  the  proceedings  pointed  out 
in  that  act  may  be  had,  except  that  the  assignment  must  be  made 
to  the  assignees  appointed  under  the  provisions  of  this  chapter. 

Creneral  provisions  as  to  attachments  and  assignments,  (a) — 
Applications  for  warrants  of  attachment,  for  the  appointment  of 
trustees,  for  the  discharge  of  an  insolvent  debtor  to  compel  an 
assignment,  for  the  exemption  of  a  debtor's  person  from  imprison- 
ment or  arrest,  may  be  made  to  circuit  judges,  supreme  court 
commissioners,  first  judges  of  county  courts,'  and  any  other  judges 
of  such  courts  of  the  degree  of  counselor  of  law  in  the  supreme 
court,  recorders  of  cities. 

Corporations  are  deemed  creditors  within  the  meaning  of  the 
provisions  of  these  acts,  and  may  present  or  unite  in  a  petition  as 
other  creditors.  Whenever  partners  or  joint  companies  are  cre- 
ditors of  any  debtor,  the  petition  or  affidavit  may  be  signed  by 

(a).  R.  S.  ii.  91  to  95. 
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either  of  the  partners  or  one  of  the  company.  Creditors  residing 
out  of  the  state  may  present  or  unite  in  a  petition  in  the  same 
manner  as  resident  creditors ;  their  affidavits  will  be  received 
v^hen  sworn  to  before  a  judge  or  clerk  of  a  court  of  record  of  the 
state,  district,  or  territory  in  which  they  reside,  duly  authenticated 
under  the  seal  of  such  court. 

Whenever  any  petitioning  creditor  has  purchased  a  debt  or 
demand  against  the  estate  of  the  insolvent,  for  a  less  sum  than  its 
nominal  amount,  he  shall  be  deemed  a  creditor  to  the  amount  only 
of  the  sum  actually  paid.  No  creditor  can  become  a  petitioner 
in  respect  to  a  debt  secured  by  mortgage,  judgment,  or  other 
assurance,  unless  he  relinquishes  such  security  for  the  common 
benefit  of  all  his  creditors.  Every  discharge  is  to  be  recorded  by 
the  clerk  of  the  county  in  which  it  was  granted,  and  every  a^ign- 
ment  by  the  clerk  of  the  county  in  which  it  was  executed. 

Rights  and  duties  of  trustees  and  assignes.  (a) — Assignees 
appointed  under  the  various  provisions  which  have  been  enumer- 
ated, are  declared  to  be-  trustees  of  the  estate  of  the  debtor  in 
relation  to  whose  prop)erty,  they  have  been  appointed,  for  the  ben- 
efit of  his  creditors.  They  have  power  to  sue  for,  and  recover 
all  the  estate  or  rights  in  action  of  the  debtor  as  fully  as  he  could 
have  done  himself  before  their  appointment :  to  sell  such  estate 
at  public  auction,  from  time  on  reasonable  notice  and  credit,  and 
execute  conveyances  therefor,  to  discharge  all  incumbrances  upon 
the  estate  of  the  debtor,  and  make  any  settlement  or  composition 
with  his  creditors.  Trustees  upon  their  appointment  are  to  give 
notice  thereof,  and  to  require  all  the  debtors  and  creditors  of  the 
insolvent,  at  a  time  and  place  specified,  to  be  present,  and  in  the 
one  case  to  discharge  their  indebtedness,  and  in  -the  other  to  de- 
liver their  accounts ;  and  shall  also  require  all  persons  having  in 
their  possession  any  property  of  the  insolvent,  to  surrender  the 
same.  This  notice  is  to  be  published  for  three  weeks ;  in  the  case 
of  an  insolvent  or  imprisoned  debtor,  in  a  newspaper  printed  in 
the  county  where  application  was  made ;  in  the  case  of  a  non- 
resident, concealed,  or  absconding  debtor,  in  the  newspapers  in 
which  the  notice  of  attachment  was  printed.  In  case  of  any 
controversy  arising  between  the  trustees,  and  these  parties,  the 

(a)  R.  S.  a.  95  to  106. 
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same  may  be  referred  to  the  arbitration  of  three  indifferent  per- 
sons. The  trustees  are  to  keep  a  regular  account  of  the  moneys 
received  by  them,  and  are  to  convert  the  real  and  personal  estate 
of  the  insolvent  into  money  as  speedily  as  possible.  Within  fif- 
teen months  from  the  time  of  their  appointment,  the  trustees  shall 
call  a  general  meeting  of  the  creditors  by  a  notice  published  in 
the  same  manner  as  the  notice  of  their  appointment,  at  a  period 
not  mofe  than  three  nor  less  than  two  months  distant.  At'  this 
meeting  the  accounts  and  demands  for  and  against  the  estate  are 
to  be  fairly  adjusted,  as  far  as  the  same  can  be  ascertained ;  the 
amount  of  money  in  the  hands  of  trustees  declared.  After  pay- 
ment of  costs  and  necessary  expenses  and  debts,  entitled  to  prior- 
ity under  the  laws  of  the  United  States,  the  trustees  are  to  distri- 
bute the  residue  of  the  proceeds  among  the  creditors  in  propor- 
tion to  the  amount  of  their  respective  claims.  An  allowance  may 
be  made  to  the  debtor  in  certain  cases,  provided  it  does  not  exceed 
five  hundred  dollars.  The  trustees  are  to  render  an  account  of 
their  administration  to  the  Court  of  Common  Pleas  in  which  they 
reside,  or  to  the  Supreme  Court,  under  whose  supervision  their 
trust  is  to  be  executed,  and  who  may  remove  them  and  appoint 
new  trustees  in  their  place,  and  finally  discharge  them  from  all 
responsibility. 

11.  Proceedings  in  Civil  Suits. 

Commencement  of  actions,  (a) — ^Civil  actions  are  commenced 
by  the  service  of  a  summons.  When  the  person  on  whom  the 
service  is  to  be  made,  cannot  after  due  diligence  be  found  within 
the  state,  and  that  fact  as  well  as  the  existence  of  a  cause  of  ac- 
tion against  the  defendant  is  established  by  affidavit  to  the  satis- 
faction of  the  court  from  which  the  writ  emanates,  or  a  judge 
thereof,  and  also  that  the  defendant  is  a  resident  of  the  state,  or 
has  property  therein,  the  court  or  judge  may  grant  an  order  that 
the  service  be  made  by  the  publication  of  the  summons  in  two 
newspapers,  which  the  judge  may  designate  as  most  likely  to  give 
notice  to  the  person  to  be  served,  and  for  such  length  of  time  not 
less  than  thirty  days,  as  the  judge  shall  deem  reasonable    A  copy 

(a)  Code  of  Procedure  133,  Suppl.  8. 
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of  the  summons  is  also  to  be  deposited  in  the  post-office,  directed 
to  the  person  to  be  served,  at  his  place  of  residence,  unless  it  ap- 
pear to  the  judge  that  such  residence  is  neither  known  to  the  party 
making  the  application,  nor  can  be  ascertained  by  him  in  the  use 
of  reasonable  diligence.  Personal  service  of  the  summons  out  of 
the  state,  is  equivalent  to  publication  and  deposit  in  the  post-office. 
Where  the  summons  has  been  neither  personally  served  on  the  de- 
fendant, nor  received  by  him  through  the  post-office,  he  or  his  rep- 
resentatives may,  on  application  and  showing  of  cause,  be  allowed 
to  defend  the  action  at  any  time  before  judgment ;  or  be  allowed  to 
defend  after  judgment  within  one  year  after  notice  thereof,  and 
within  seven  years  after  the  rendition  of  the  same,  upon  such 
terms  as  may  be  just ;  and  'if  the  defence  be  successful,  and  the 
judgment,  or  any  part  thereof,  have  been  collected,  restitution 
may  be  enforced. 

Artiest — A  defendant  may  be  arrested  upon  the  order  of  a 
judge  of  the  court  in  which  the  action  is  brought,  or  firom  a 
county  judge  in  the  following  cases : 

1.  Where  it  is  made  to  appear  upon  the  affidavit  of  the 
plaintiff  or  some  other  person,  that  a  sufficient  cause  of  action 
exists,  and  that  the  defendant  is  not  a  resident  of  the  stjite,  or  is 
about  to  remove  therefrom ;  or 

2.  Where  the  suit  is  for  the  recovery  of  damages,  on  a  cause 
of  action  not  arising  out  of  contract,  or  for  a  fine  or  penalty,  or 
on  a  promise  to.  marry,  or  for  moneys  collected  by  a  public  offi- 
cer or  by  an  attorney  in  the  course  of  his  employment  as  such, 
or  by  any  person  in  a  fiduciary  capacity,  or  for  any  misconduct 
or  neglect  in  office,  or  in  a  professional  employment,  or  where  the 
action  is  to  recover  the  possession  of  personal  property  unjustly 
detained. 

In  either  of  the  last  mentioned  cases,  the  sufficiency  of  the 
cause  of  action  must  also  be  established  by  affidavit.  No  female 
can  be  arrested  in  an  action  arising  on  contract,  or.  in  any  other 
action,  except  for  a  willful  injury  to  person,  character  or  pro- 
perty.  (a) 

The  Code  of  Procedure  in  which  the  preceding  provisions  are 
contained,  expressly  declares  that  they  are  in  no  way  to  aifect  the 

(a)  Code  of  Prooedare  163.    R.  S.  ii.  106  to  114. 
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act  to  abolish  imprisonment  for  debt,  and  to  punish  fraudulent 
debtors.  Under  that  act,  in  all  cases  where  a  defendant  could 
not  be  arrested  or  imprisoned,  the  plaintiff  who  had  either  com- 
menced a  suit  or  obtained  a  judgment  against  him  in  a  court  of 
record,  might  obtain  from  the  judge  of  the  court,  or  officer  autho- 
rized to  perform  his  duties,  a  warrant  to  arrest  the  defendant,  on 
establishing  by  the  affidavit  of  the  plaintiff  or  some  other  person, 
that  there  is  a  debt  due  from  the  defendant  to  the  plaintiff, 
amounting  to  more  than  fifty  dollars,  and  specifying  the  nature 
and  amount  thereof  as  near  as  may  be,  for  which  the  defendant 
cannot  be  arrested  or  imprisoned,  and  establishing  one  or  more 
of  the  following  particulars  : 

Ist.  That  the  defendant  is  about  to  remove  any  of  his  pro- 
perty out  of  the. jurisdiction  of  the  court  in  which  the  suit  is 
brought,  with  intent  to  defraud  his  creditors ;  or 

2d.  That  the  defendant  has  property  or  rights  in  action  which 
be  fraudulently  conceals,  or  that  he  has  rights  in  action  or  some 
interest  in  public  or  corporate  stock,  money  or  evidences  of  debt, 
which  he  unjustly  refuses  to  apply  to  the  payment  of  any  judg- 
ment or  decree  which  shall  have  been  rendered  against  him, 
belonging  to  the  complainant ;  or 

dd.  That  he  has  assigned,  removed  or  disposed  of,  or  is  about 
to  dispose  of  any  of  his  property,  with  intent  to  defraud  his  cre- 
ditors; or 

4th.  That  the  defendant  fraudulently  contracted  the  debt  or 
incurred  the  obligation  respecting  which  suit  is  brought. 

Upon  being  arrested  by  virtue  of  this  warrant,  the  defendant 
may  appear  before  the  officer  by  whom  it  was  issued,  and  contro- 
vert by  his  own  affidavit  or  otherwise  any  of  its  allegations ; 
and  such  officer  shall  have  power  to  compel  the  attendance  and 
testimony  of  witnesses,  and  to  hear  and  determine  upon  the  evi- 
dence submitted  to  him  in  the  premises.  The  defendant  may 
have  the  hearing  adjourned  or  postponed  upon  sufficient  cause 
shown,  and  his  entering  into  bond  with  security  in  double  the 
amount  of  the  debt,  conditioned  that  until  the  final  decision  of 
the  matter  pending  before  the  officer  he  will  not  remove  any 
property  which  he  then  has  out  of  the  jurisdiction  of  the  court 
in  which  the  suit  is  brought,  with  intent  to  defraud  his  creditors : 
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and  that  he  will  not  assign  or  dispose  of  such  property  with  a 
view  or  intent  to  give  a  preference  to  any  creditor  for  any  debt 
antecedent  to  such  assignment.  If  the  allegations  of  the  com- 
plainant are  substantiated  to  the  satisfaction  of  the  officer,  he 
shall  direct  the  defendant  to  be  committed  to  the  jail  of  the  county 
in  which  the  hearing  is  had,  until  discharged  according  to  law. 

This  commitment  is  not  to  be  granted  if  the  defendant  shall 
either  pay  the  demand  with  costs  of  suit,  or  give  security  there- 
for within  sixty  days,  or  make  and  deliver  an  inventory  of  his 
estate,  and  account  of  his  creditors,  and  execute  an  assignment 
of 'his  property  as  hereinafter  provided,  or  enter  into  bond  with 
security  that  her  will  apply  for  such  an  assignment  and  discharge 
within  thirty  days,  or  in  a  case  where  the  particular  fraudulent 
intent  established  against  the  defendant  is  a  contemplated  removal 
of  his  property,  if  the  defendant  will  give  bond  and  security  that 
he  will  not  remove  any  property  which  he  has  out  of  the  juris- 
diction of  the  court  with  intent  to  defraud  his  creditors,  nor  dis- 
pose of  any  such  property  with  such  intent,  or  with  a  view  to 
give  a  preference  to  any  creditor  for  any  debt  antecedent  to  such 
assignment  or  disposition,  until  the  demand  of  the  plaintiff  has 
been  satisfied,  or  three  months  elapsed  from  the  rendition  of  a 
final  judgment  in  the  suit  brought  by  him.  The  construction  of 
this  act  was  considered  in  the  matter  of  Prime,  1  Barb.  S.  C.  R. 
296,  and  it  was  there  held  that  the  proceedings  under  it  were 
never  for  the. benefit  of  the  creditors  at  large,  except  in  the  case 
of  an  assignment  after  the  debtor  has  been  convicted  of  a  mis- 
demeanor ;  and  that  previous  to  the  execution  of  the  assignment 
they  were  for  the  benefit  of  the  prosecuting  creditor  alone. 

Judgment  and  execution. — Execution  may  be  issued  upon  a 
judgment  as  soon  as  it  is  rendered.  After  the  lapse  of  five  years 
from  the  entry  of  the  judgment  an  execution  can  be  issued  only 
by  leave  of  the  court  on  motion,  with  notice  to  the  adverse  party. 
Before  such  leave  will  be  granted,  it  must  be  established  by  oath 
of  the  party  or  other  proof,  that  the  judgment  or  some  part  thereof 
remains  unsatisfied  and  due.  There  are  three  kinds  of  execution, 
one  against  the  property  of  the  judgment  debtor,  one  against  his 
person,  and  the  third  for  the  delivery  of  the  possession  of  real  or 
personal  property.     If  the  action  was  one  in  which  the  defendant 
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might  have  been  arrested,  an  execution  against  the  person  of  the 
judgment  debtCH*  may  be  issued  to  any  county  within  the  jurisdic- 
tion of  the  court,  after  the  return  of  an  execution  against  his 
property  unsatisfied  in  whole  or  in  part.  If  it  be  against  the 
property  of  the  judgment  debtor,  it  requires  the  sheriff  to  satisfy 
the  judgment  out  of  the  personal  property  of  such  debtor,  or  if 
sufficient  cannot  be  foutid,  then  out  of  the  real  property  belong- 
ing to  him  on  the  day*  when  the  judgment  was  ciocketed,  or  at 
any  time  thereafter.  When  an  execution  against  the  property  of 
the  judgment  debtor,  issued  to  the  sheriff  of  the  county  where  he 
resides,  or  if  he  resides  out  of  the  state,  to  the  sheriff  of  the 
county  where  the  judgment  roll  is  filed,  has  been  returned  unsat- 
isfied in  whole  or  in  part,  the  judgment  creditor  may  obtain  an 
order  from  a  judge  of  the  court,  or  a  county  judge  of  the  county 
to  which  the  execution  was  issued,  requiring  the  judgment  debtor 
to  appear  and  make  discovery  on  oath,  concerning  his  property, 
before  such  judge,  at  a  time  and  place  specified  in  the  order.  At 
such  time  witnesses  may  be  required  to  appear  and  testify  as  upon 
the  trial  of  an  issue  :  and  an  adverse  claim  to  any  property  of  the 
judgment  debtor  disclosed  or  discovered,  may  be  tried.  The 
judge  may  order  any  property  of  the  judgment  debtor  not  exempt 
from  execution,  in  the  hands  either  of  himself  or  any  other  per- 
son,  or  due  to  the  judgment  debtor,  to  be  applied  towards  the 
satisfaction  of  the  judgment,  (a) 

Where  real  estate  is  sold  upon  execution,  within  one  year 
from  the  time  of  the  sale,  the  party  whose  right  and  title  were 
sold,  or  in  case  of  his  death,  his  heirs,  devisees,  grantees,  or  other 
representatives,  are  entitled  to  redeem  the  estate  so  sold,  by  pay- 
ing to  the  purchaser,  his  personal  representatives  or  assigns,  or  to 
the  ofl[icer  who  made  the  sale,  the  amount  bid  by  such  purchaser 
at  the  sale,  with  interest  at  the  rate  of  ten  per  cent,  from  the 
time  of  sale ;  upon  which  payment  the  sale  of  the  premises  so 
redeemed,  and  the  certificates  thereof,  are  to  be  null  and  void. 
The  right  of  the  debtor  to  redeem  expires  at  the  end  of  the  year ; 
but  within  three  months  thereafter  any  judgment  creditor  of  such 
debtor  may  redeem,  upon  paying  the  amount  of  the  purchase- 
money,  with  seven  per  cent,  interest.  (6) 

(a)  Code  of  Procedure,  198  Suppl.  (b)  R.  S.  u.  393,  394,  395. 
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12.  Courts. 

The  .jurisdiction  in  civil  actions  is  distributed  between  the 
Court  of  Appeals,  the  Supreme  Court,  Circuit  Courts,  and  Courts 
of  Oyer  and  Terminer,  the  County  Courts,  the  Justice's  Courts, 
and  the  various  Municipal  Courts.  The  Supreme  Court  consists 
of  thirty-two  judges,  four  of  whom  are  elected  by  each  of  the 
eight  judicial  districts  into  which  the  state  is  divided.  Its  busi- 
ness is  distributed  l>etween  general  and  special  terms,  and  circuits, 
and  courts  of  oyer  and  terminer.  Six  general  terms  are  held 
annually  in  each  judicial  district.  These  general  terms  are  in  the 
nature  of  courts  of  appeal.  The  number  of  special  terms,  circuit 
courts,  and  courts  of  oyer  and  terminer  in  each  county,  varies 
with  its  population  and  business ;  there  being,  for  example,  eleven 
in  the  county  and  city  of  New- York,  and  three  in  the  county  of 
Broome.  The  governor  designates  the  times  and  places  of  hold- 
ing these  courts,  and  the  judges  by  whom  they  are  held. 
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L    CHOSES  IN  ACTION. 

3.    BILLS  OF  EXCHANGE  AND  PROMIB80BY  NOTES. 

3.  INTEREST. 

4.  FRAUDS. 

5.  CORPORATIONS. 

«.    LIMITED  PARTNERSHIPS. 

7.    ASSIGNMENTS  BY  INSOLVENT  DEBTOR. 

a    LIMITATION  OF  ACTIONS. 

0.    EFFECT  OF  DEATH  UPON  THE  RIGHTS  OF  CREDITORS. 
10.    IMPRISONMENT  FOR  DEBT  UPON  MESNE  PROCESS. 
U.    ATTACHMENT. 
IS.    JUDGMENT  AND  EXECUTION. 

13.  INSOLVENT  LAW. 

14.  COURTS. 


1.  Choses  in  Action, 

A  scroll  affixed  to  any  instrumeDt  for  the  payment  of  money 
has  the  force  and  obligation  of  a  seal,  (a)  But  deeds  for  any  other 
purpose  must  be  sealed  with  wax  or  a  wafer,  (b)  The  words  in 
an  instrument  for  payment  of  money,  "  witness  my  hand  and  seal," 
are  sufficient  to  show  that  a  scroll  was  intended  as  a  seal,  (c) 

AU  bonds,  bills  and  other  writings  obligatory  for  the  payment 
of  money,  may  be  assigned,  and  the  assignee  may  maintain  an  ac* 
tion  thereon  in  his  own  name,  (d) 

2.   Bills  of  Exchange  and  Promissory  Notes, 

All  notes  in  writing  made  and  signed  by  any  person  or  personsi 
body  politic  or  corporate,  or  their  authorized  agents,  for  the  pay- 

(•)  Ehnei's  Digest,  354.  (6)  Perrine  o.  Gheeseman,  6  Hals.  174. 

ifi)  Force  «.  Czaig,  3  Hala.  373.  {<i)  Elmei's  Digest,  354. 
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ment  of  a  sum  of  money  therein  mentioned  to  amy  other  person, 
or  body  politic  or  corporate,  or  their  order,  or  unto  bearer,  maybe 
assigned  and  endorsed  over  in  succession  to  any  other  person 
natural  or  artificial,  in  the  same  manner  as  inland  bills  of  exchange, 
and  such  assignee  or  endorsee  may  maintain  an  action  either 
against  the  maker  of  tlie  note,  or  any  prior  endorser.  The  plaintiff 
in  such  suit  must  however  allow  all  just  set  offs,  not  only  as 
against  himself,  but  as  against  the  assignor  of  the  note,  before 
notice  of  the  assignment  to  the  defendant :  unless  -it  shall  be  ex- 
pressed  on  the  face  of  the  note,  that  the  sum  therein  mentioned,  is 
to  be  paid  without  defalcation  or  discount  (a) 

All  inland  bills  of  exchange  for  the  sum  of  eight  dollars  and 
upwards,  must  be  presented  for  acceptance  and  payment,  and  pro- 
tested for  non-acceptance  or  non-payment,  in  the  same  manner  as 
foreign  bills ;  a  justice  of  the  peace  being  authorized  to  make  a 
protest  in  the  want  or  default  of  a  notary  public. 


3.  Interest. 

The  rate  of  interest  in  New  Jersey  was  fixed  at  seven  per 
cent,  in  1797,  and  remained  unaltered  until  1823,  when  it  was  re- 
duced to  six  per  cent.  All  contracts  on  which  a  higher  interest  is 
reserved  or  taken  are  declared  to  be  utterly  void.  A  penalty  is  in- 
flicted upon  the  lender  of  money  at  usury,  of  the  full  amount  of 
the  debt,  to  be  recovered  by  action  of  debt  or  case  in  any  court 
of  record  ;  one  half  for  the  benefit  of  the  state,  and  the  other  half 
to  the  use  of  the  prosecutor.  A  borrower  may  compel  a  discovery 
from  the  lender  of  the  whole,  transaction  by  a  bill  in  chancery ; 
and  upon  tender  of  the  principal  sum,  be  relieved  of  all  interest 
and  costs  of  suit,  (b) 

4.  Frauds. 

The  English  statute  of  frauds  and  perjuries  has  been  substan- 
tially enacted  in  New  Jersey. 

(a)  Elmer's  Digest.  445,  446.  (6)  lb.  361. 
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5.  Corporations, 

All  sales,  assignments  and  conveyances  by  any  incorporated 
company,  in  contemplation  of  insolvency,  except  to  a  bona  fide 
purchaser  for  a  valuable  consideration  without  notice,  are  declared 
to  be  utterly  null  and  void  as  against  creditors. 


6.  Limited  Partnerships. 

Limited  partnerships  were  authorized  by  an  act  passed  the  9th 
of  February,  1837,  and  which  went  into  operation  on  the  1st  of 
April  of  the  same  year.  They  must  be  confined  to  the  transaction 
of  mercantile,  manufacturing,  or  mechanical  business.  They  may 
consist  of  one  or  more  partners,  who  shall  be  called  general  part- 
ners, and  who  shall  be  jointly  and  severally  responsible  as  general 
partners  now  are  by  law,  and  one  or  more  persons  who  shall  con- 
tribute in  actual  cash  payments  a  specific  sum,  as  capital  to  the 
common  stock,  to  be  called  special  partners,  and  who  shall  not  be 
liable  for  the  debts  of  the  partnership,  beyond  the  sum  so  contri- 
buted to  the  capital.  The  general  partners  only  are  authorized 
to  transact  the  business  of  the  partnership,  and  sign  its  name ; 
and  the  business  of  the  firm  is  to  be  conducted  in  the  name  of  the 
general  partners  only,  without  the  addition  of  the .  word  "  com- 
pany," or  any  other  general  term ;  and  if  any  special  partner 
allows  his  name  to  be  used  in  the  firm,  he  shall  be  deemed  a  gen- 
eral partner.  A  special  partner  may  from  time  to  time  examine 
into  the  state  and  progress  of  the  partnership  concerns,  and  advise 
as  to  their  management,  but  the  transaction  of  any  business  for 
the  partnership,  or  acting  in  the  capacity  of  its  agent  or  attorney, 
will  involve  a  special  partner  in  the  liabilities  of  a  general  partner. 
If  by  the  payment  of  interest  or  profits  to  any  special  partner,  the 
original  capital  has  been  reduced,  the  partner  receiving  the  same 
shall  be  bound  to  make  good  his  share  of  capital  with  interest. 
Every  transfer,  sale,  assignment,  or  security  given  by  a  general 
or  special  partner,  of  the  effects  of  the  partnership,  or  of  their 
separate  effects,  in.  contemplation  of  insolvency,  with  intent  to 
prefer  one  or  more  creditors,  shall  be  considered  fraudulent  and 
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void  as  against  the  creditors  of  the  partnership,  and  any  special 
partner  participating  in  or  assenting  to  any  such  arrangement, 
shall  be  held  liable  as  a  general  partner.  When  the  partnership 
becomes  insolvent,  no  special  partner  can  under  any  circumstances 
claim  as  a  creditor,  until  the  claims  of  all  the  other  creditors  of 
the  partnership  are  satisfied. 

To  form  a  limited  partnership,  the  parties  must  severally  sign 
a  certificate,  containing  the  name  under  which  the  partnership  is 
to  be  conducted,  the  general  nature  of  the  business  to  be  trans- 
acted, the  names  of  all  the  general  and  special  partners  interested 
therein,  distinguishing  which  are  general  and  which  are  special 
partners,  and  their  respective  places  of  residence,  the  amount  of 
capital  contributed  by  each  partner  to  the  common  stock,  the 
period  at  which  the  partnership  is  to  commence,  and  at  which  it 
will  terminate.  This  certificate  shall  be  acknowledged  by  the 
several  persons  signing  the  same,  before  an  officer  authorized  by 
law  to  take  the  proof  and  acknowledgment  of  deeds,  (to  wit,  the 
chancellor  of  the  state,  or  one  of  the  justices  of  the  supreme  court, 
or  a  master  in  chancery,  or  one  of  the  judges  of  the  court  of  com- 
mon pleas,)  and  such  officer  is  to  certify  the  acknowledgment, 
under  his  proper  signature,  on  the  instrument  itself,  which  is  ^hen 
to  be  filed  in  the  office  of  the  clerk  of  the  county  where  the  prin- 
cipal place  of  the  business  of  the  partnership  is  situated,  to  be 
recorded  by  him  at  large,  in  a  book  kept  for  the  purpose  :  and  if 
the  partnership  has  places  of  business  situate  in  several  counties, 
a  transcript  of  this  record,  duly  certified  by  the  clerk,  shall  be 
filed  and  recorded  in  like  manner  in  each.  At  the  time  of  filing 
the  original  certificate,  one  or  more  of  the  general  partners  shall 
file  an  affidavit  in  the  same  office,  stating  that  the  sums  specified 
in  the  certificate  to  have  been  contributed  by  each  of  the  special 
partners  to  the  common  stock,  have  been  actually  and  bona  fide 
paid  in  cash.  The  partnership  is  not  to  be  deemed  to  have  been 
formed,  until  the  preceding  requisitions  of  the  law  have  been  com- 
plied with ;  and  any  false  statement  in  the  certificate  or  affidavit 
will  render  all  the  persons  interested  in  the  partnership  liable  for 
its  engagements  as  general  partners.  The  terms  of  the  partner- 
ship shall  be  published  immediately  after  their  registry  for  at  least 
six  weeks,  in  some  newspaper  published  in  the  county  or  counties 
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where  the  business  is  to  be  conducted,  and  if  there  is  no  such 
newspaper,  then  in  a  newspaper  published  in  the  county  nearest 
to  the  place  of  business ;  and  if  this  publication  is  not  made,  the 
partnership  shall  be  deemed  genera).  Every  alteration  in  the 
partnership,  or  renewal  or  continuance  thereof,  beyohd  the  origi- 
nal term  fixed  for  its  duration,  shall  be  deemed  a  new  partnership, 
and  all  the  requisites  prescribed  for  its  original  formation  must  be 
observed.  No  dissolution  of  such  partnership  can  take  place  by 
acts  of  the  parties,  previous  to  the  time  specified  in  the  certificate 
of  its  formation  or  renewal,  unless  a  notice  of  the  same  be  filed 
and  recorded  in  the  clerk's  office  in  which  the  original  certificate 
was  recorded,  and  published  once  in  each  week  for  four  weeks,  in 
a  newspaper  circulating  in  each  of  the  counties  where  the  part- 
nership may  have  places  of  business,  (a) 

7.  Assignments  by  Insolvent  Debtors, 

All  assignments  for  the  benefit  of  creditors  are  made  to  enure 
m  proporlion  to  their  respective  demands,  to  their  equal  benefit ; 
and  all  preferences  of  one  creditor  over  another,  excepting  mort- 
gage and  judgment  creditors,  (where  the  judgment  has  not  been 
by  confession,  for  the  purpose  of  giving  preference,)  are  to  be 
deemed  fraudulent  and  void.  (6) 

The  absolute  transfer  of  a  part  of  his  estate  by  a  debtor  upon 
the  eve  of  insolvency,  to  a  particular  creditor  in  payment  of  his 
debt,  is  valid.  The  assignment  which  the  law  repudiates,  is  the 
unequal  assignment  among  the  creditors  of  his  entire  estate,  (c) 

An  assignment  of  personal  property  situate  in  New  Jersey, 
ma4e  in  New- York,  by  a  citizen  of  that  state,  and  in  conformity 
with  its  laws,  will  not  pass  the  title,  if  the  assignment  is  of  a 
character  prohibited  by  the  laws  of  the  latter  state,  (d) 

The  debtor  is  required  to  annex  to  his  assignment  an  invento- 
ry, verified  by  his  oath,  of  his  entire  estate,  real  and  personal,  and 
a  list  of  all  his  creditors,  with  the  amount  of  their  respective 
claims.     The  assignees,  after  giving  notice  to  the  creditors  for 

(a)  Elmer's  D  gert,  376  to  378.  (h)  D).  16. 

(c)  TiUou  V.  Britton,  2  Hals.  121.    2  South,  738. 
Id)  Vamnm  v.  Camp,  1  Greefi,  326. 
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the  term  of  thirty  days  in  two  newspapers  published  in  their  vi- 
cinity, and  entering  into  bond,  with  security,  for  the  faithful  per- 
formance of  their  trust,  may  proceed  to  sell  the  property,  and 
perform  all  other  duties  necessary  to  carry  into  effect  the  objects 
of  the  assignment.  At  the  expiration  of  six  months,  the  assignee 
having  given  additional  notice  for  the  term  of  six  weeks  next 
preceding,  to  the  creditors  of  the  insolvent;  must  file  with  the 
clerk  of  the  county,  wherein  the  debtor  resided  at  the  time  of 
the  assignment,  a  true  list  of  all  persons  claiming  to  be  creditors, 
and  a  statement  of  their  respective  amounts,  and  at  the  next  term 
of  the  Court  of  Common  Pleas,  any  controversy  between  the  as- 
signee and  the  creditors  as  to  particular  claims,  may  be  adjusted 
by  the  court.  The  assignee  shall  then  proceed,  from  time  to  time, 
to  make  an  equal  dividend  among  the  creditors  of  the  assets  which 
have  come  to  hand.     All  creditors  who  do  riot  exhibit  their  claims  * 

within  the  term  of  six  months,  as  aforesaid,  are  to  be  barred  of  a  \ 

dividend,  unless  there  should  be  a  surplus  after  satisfaction  of  the 
debts  exhibited,  or  unless  such  creditors  should  find  other  estate  i 

not  accounted  for  by  the  assignee,  before  distribution.  *The  ere-  \ 

ditors  who  thus  become  parties  to  the  assignment,  and  they  only, 
are  forever  barred  from  any  future  action  at  law  or  in  equity 
against  the  debtor  and  his  representatives,  unless  they  should  be 
able  to  establish  fraud  in  the  debtor,  with  respect  to  the  assign- 
ment, by  concealing  part  of  his  estate  or  otherwise,  (a) 

8.  Limitation  of  Actions. 

All  actions  of  detinue,  trover,  and  replevin,  all  actions  of  debt, 
founded  upon  any  lending  or  contract  without  specialty,  all  ac- 
tions of  account  and  upon  the  case,  except  such  as  concern  the 
trade  of  merchandise  between  merchant  and  merchant,  their  fac- 
tors and  servants,  must  be  commenced  within  six  years  firom  the 
time  of  the  accruing  of  the  cause  of  action. 

All  actions  of  debt  upon  any  sealed  instrument  for  the  pay- 
ment of  money,  must  be  brought  within  sixteen  years  after  the 
cause  of  action  has  accrued,  or  within  sixteen  years  after  the  in- 
dorsement of  a  payment  on  the  bond.     Judgments  of  any  court 

(a)  Elmefs  Digest.  17, 18, 19. 
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of  record  within  the  state  may  be  revived  by  scire  facias  or  action 
of  debt  within  twenty  years  next  after  the  date  of  such  judgment, 
and  not  after,  (a) 

Upon  judgments  rendered  in  the  courts  of  a  sister  state,  there 
is  no  statutory  limitation,  but  from  an  unexplained  forbearance 
of  twenty  years,  a  presumption  of  payment  would  arise,  which 
would  extinguish  the  judgment.  (6) 

The  exception  in  the  statute  in  regard  to  merchants'  accounts, 
has  been  extended  by  equitable  construction,  so  as  to  embrace 
the  accounts  of  other  persons  not  merchants,  between  whom 
there  have  been  mutual  dealings  and  credits ;  some  of  which  are 
of  more  than  six  years,  and  others  less.  This  equitable  extension 
properly  takes  place  in  the  case  of  mutual  current  accounts,  or 
wherever  any  such  connection  appears  between  them  as  may 
fairly  amount  to  an  admission  of  unsettled  accounts  between  the 
parties,  (c) 

There  is  no  law  requiring  an  acknowledgment  to  be  in  writing 
to  take  a  case  out  of  the  statute  of  limitation,  but  it  must  be  an 
express  promise  to  pay,  or  a  direct  and  unqualified  admission  of 
a  previous  subsisting  debt,  which  the  party  is  liable  and  willing 
to  pay.  (d) 

There  is  a  saving  clause  in  favor  of  infants,  feme  coverts,  and 
lunatics,  of  the  period  of  their  limitation  after  the  removal  of 
the  disability,  (e) 

A  period  of  non-residence  or  absence  from  the  state  is  not  to' 
be  computed  as  a  part  of  the  term  of  limitation.  (/) 

9.  Effect  of  Death  upon  the  Rights  of  Creditors. 

Where  the  executor  or  administrator  does  not  represent  an 
estate  as  insolvent,  debts  are  to  be  paid  according  to  the  order  of 
priority  fixed  by  the  common  law,  except  so  far  as  it  is  controlled 
by  the  laws  of  Congress,  giving  preference  to  debts,  of  whatever 
dignity,  due  to  the  United  States.   To  enable  the  personal  repre- 

(a)  Elmer's  Digest,  316.  (&)  Golick  v.  Loder,  1  Green  68. 

(e)  Belles  v.  Belles,  4  Hals.  339. 

(d)  lb.  and  ConoTer  v.  Condver,  Saxe's  Ch.  Rep.  404. 

(c)  Elmei's  Digest,  316.  (/)  lb.  318. 
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sentative  to  examine  into  the  condition  of  the  estate,  and  ascer- 
tain both  the  amount  of  assets  and  the  extent  of  indebtedness,  no 
creditor  can  bring  an  action  against  him,  within  six  months  after 
the  decease  of  the  testator  or  intestate,  unless  upon  a  suggestion 
of  fraud,  or  for  the  physician's  bill  during  the  last  sickness,  funeral 
charges  and  expenses,  and  any  judgments  entered  of  record  against 
such  decedent  during  his  lifetime,  all  of  which  are  to  be  first  paid 
out  of  either  the  personal  or  real  estate,  (a) 

Real  estate  cannot  be  sold,  nor  in  any  manner  affected  by  a 
judgment  against  an  executor  or  administrator,  {b)  But  where  a 
creditor  has  obtained  judgment  against  an  executor  or  administra* 
tor,  and  the  personal  estate  is  insufficient  to  satisfy  the  execution, 
he  may  require  such  representative  to  apply  to  the  proper  Orphan's 
Court  for  an  order  to  sell  the  land  of  the  decedent,  and  upon  his 
neglect  or  refusal  for  the  space  of  six  months,  the  creditor  himself 
may  apply,  (c) 

Where  an  executor  or  administrator  believes  that  the  personal 
estate  is  insufficient  to  pay  the  debts  of  the  deceased,  it  is  his  duty, 
as  soon  as  may  be  convenient,  to  exhibit  under  oath  a  true  and  full 
account  of  the  personal  estate  and  debts  so  far  as  he  can  discover 
the  same,  to  the  Orphan's  Court  of  the  county  where  the  real  estate, 
of  which  his  testator  or  intestate  died  seized,  is  situate,  and  ask 
their  aid  in  the  premises ':  upon  which  the  court  is  to  make  an  order, 
directing  all  persons  interested  in  such  real  estate  to  appear  at  a 
certain  day  therein  mentioned,  not  less  than  two  months  from  the 
making  thereof,  to  show  cause  why  so  much  of  said  real  estate 
should  not  be  sold,  as  will  be  sufficient  to  pay  the  debts  of  the  de- 
cedent. This  order  is  to  be  advertised  for  six  weeks  successively, 
at  three  of  the  most  public  places  in  the  county,  and  in  one  or 
more  newspapers.  If  the  court  upon  a  hearing  shall  be  satisfied  of 
the  insufficiency  of  the  personal  estate,  it  may  order  the  executor 
or  administrator  to  sell  the  whole,  or  so  ipuch  as  it  may  deem 
necessary  to  discharge  the  debts  of  the  estate.  No  part  of  the  realty 
is  however  to  be  sold  until  the  executor  has  applied  all  the  personal 
estate  which  has  come  to  his  hands  to  the  payment  of  debts,  (d) 

The  executor  upon  giving  notice  two  months  beforehand  of  the 
time  and  place,  may  proceed  to  sell  so  much  of  the  realty  as  was 

(a)  Elmer's  Digest,  169.        (6)  Jb.  489.        (e)  lb.  362.        (d)  n>.  490. 
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emlnraced  by  the  order  of  the  court,  and  the  moneys  arising  from 
the  same  are  to  be  applied  by  him  as  assets  of  the  estate,  (a) 

Where  the  real  and  personal  estate  of  a  deceased  person  shall 
not  be  sufficient  to  pay  his  debts,  the  proceeds  arising  from  the 
same  shall  be  distributed  among  his  creditors  in  proportion  to  the 
sums  which  are  due  to  them  respectively,  except  the  debts  which 
have  been  already  specified,  (c) 

Where  an  executor  or  administrator  shall  state  upon  a  written 
application  to  the  Orphan's  Court  of  the  proper  county,  on  oath  or 
afiEurmation,  that  the  whole  estate  of  the  testator  of  intestate  is, 
according  to  his  knowledge  or  belief,  insufficient  to  pay  all  his 
debts,  it  is  the  duty  of  the  court  to  direct  him  to  give  public  no- 
tice by  advertisement  or  otherwise,  for  the  space  of  two  months, 
lo  the  creditors,  to  exhibit  their  claims  within  some  period  to  be 
designated,  not  less  than  six  nor  more  than  eighteen  months.  At 
the  next  term  after  the  expiration  of  this  period,  the  executor  or* 
administrato)r  is  to  report  the  amount  of  the  respective  demands 
exhibited,  and  the  form  by  which  evidenced,  public  notice  being 
previously  given  of  the  same,  and  at  the  time  of  making  such  re- 
port to  exhibit  also  a  true  and  just  account  of  the  personal  and 
real  estate  of  the  decedent,  and  its  value.  Any  creditor  or  person 
interested,  may  appear  at  such  term,  and  contest  by  filing  excep- 
tions any  item  in  the  report  or  account  to  be  determined  by  the 
court,  upon  the  proofs  and  allegations.  The  court  may  then  de- 
clare the  estate  to  be  insolvent,  and  direct  the  executor  or  admin- 
istrator to  sell  both  the  real  and  personal  estate,  and  distribute  the 
proceeds  in  proportion  to  the  sums  found  due  to  them  respectively. 
Creditors  may  present  to  the  executor  or  administrator,  not  only 
the  debts  which  are  due,  but  those  to  become  due,  a  reasonable 
rebate  of  interest  being  made.  No  creditor  in  the  event  of  the 
estate  proving  insolvent,  who  does  not  exhibit  his  claim  within 
the  time  limited  by  the  court,  shall  prosecute  the  same  at  any 
future  period,  unless  he  shall  discover  some  other  estate,  not  in- 
ventoried or  accounted  for  the  executor  or  administrator  before 
distribution,  in  which  case  he  may  receive  his  ratable  proportion 
of  the  same,  (a) 

No  alienation  of  the  real  estate  of  a  testator  or  intestate,  by 

(a)  Elmer's  Digest,  490.  (6)  lb.  169.         ^     («>  lb.  170. 
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his  heirs  or  devisees  within  one  year  from  the  time  of  his  death, 
shall  prejudice  the  rights  of  creditors,  or  relieve  the  same  from 
liability  for  debt,  {a) 

The  heirs  and  devisees  of  a  decedent  may  be  sued  by  his  cred- 
itors, either  by  specialty  or  simple  contract,  or  whether  mentioned 
in  the  instrument  of  debt  or  not,  and  execution  had,  to  the  value 
of  the  land  descended  or  devised,  (b) 


10.  Imprisonment  for  Debt  upon  Mesne  Process, 

The  writ  of  capias  ad  respondendum  shall  not  be  awarded, 
issued  or  served,  in  any  action  founded  upon  contract  express  or 
implied,  except  upon  proof  being  made  on  oath  or  affirmation,  be- 
fore a  justice  of  the  Supreme  Court  of  the  state  or  before  one  of 
the  commissioners,  to  take  bail  and  affidavit  in  said  court,  estab- 
lishing one  of  the  following  particulars : 

1.  That  there  is  a  debt  oi  demand,  founded  upon  contract, 
express  or  implied,  due  to  the  plaintiff  from  the  defendant,  speci- 
fying the  nature  and  particulars  of  said  debt  or  demand,  and  that 
the  defendant  is  about  to  remove  any  of  his  property  out  of  the 
jurisdiction  of  the  court  in  which  an  action  is  to  be  com- 
menced, with  intent  to  defraud  his  creditors ;  or 

2.  That  the  defendant  has  property  or  rights  in  action  which 
he  fraudulently  conceals ;  or 

3.  That  he  has  assigned,  removed,  or  disposed  of,  or  is  about 
to  assign,  remove,  or  dispose  of,  any  of  his  property  with  the  in- 
tent to  defraud  his  creditors.  Such  judge  or  commissioner  shall 
then  make  an  order  to  hold  the  defendant  to  bail,  in  such  sum  as 
the  plaintiff  or  his  agent  shall  swear  to  be  due  from  the  defend- 
ant, (c) 

By  the  recent  constitution  of  New  Jersey,  imprisonment  for 
debt  in  any  action,  or  upon  any  judgment  founded  upon  con- 
tract, unless  in  cases  of  fraud,  is  abolished. 

No  female  can  be  imprisoned  either  on  mesne  or  final  process 
in  any  civil  action. 

(a)  Elmer's  Digest,  493.  (6)  lb.  333.  (c)  Acts  of  184S,  130. 


NBW  JERSEY.  171 


Attachment. 


11.  Attachment 

A  creditor  whether  residing  in  or  out  of  the  state,  may  obtain 
an  attachment  against  a  non-resident  or  an  absconding  debtor. 
In  the  former  case,  the  applicant  for  the  writ  of  attachment  must 
make  oath  or  affirmation  before  any  justice  of  the  peace  or  judge 
of  a  court  of  record  within  the  state,  that  the  person  against 
whose  estate  such  attachment  is  to  be  issued,  is  not,  to  his  know- 
ledge or  belief,  resident  at  that  time  in  the  state,  and  that  he  owes 
the  plaintiff  a  certain  sum  of  money,  specifying  as  nearly  as  he 
can,  the  amount  of  the  debt  or  balance,  (a)  In  the  latter  case, 
the  oath  must  be  that  the  applicant  verily  believes  that  his  debtor 
absconds  from  his  creditors  and  is  not,  to  his  knowledge  or  belief, 
resident  in  the  state  at  that  time.  This  oath  having  been  filed 
with  the  clerk  of  the  Court  of  Common  Pleas,  or  Supreme  Court, 
an  attachment  may  be  issued  against  the  rights  and  credits,  goods 
and  chattels,  moneys  and  effects,  lands  and  tenements  of  the 
debtor,  wherever  to  be  found,  which  writ  will  bind  the  personal 
estate  of  the  defendant  from  the  time  of  its  levy,  the  real  estate 
from  the  time  of  its  emanation,  {b) 

Where  two  or  more  are  jointly  bound  or  indebted  either  as 
joint  obligors,  partners,  or  otherwise,  the  writ  of  attachment  may 
be  issued  against  the  separate  or  joint  estate,  or  both  of  such  joint 
debtors,  or  any  of  them,  (c) 

An  attachment,  however,  cannot  be  issued  against  one  absent 
partner,  if  the  other  resides  in  the  state  ;  but  if  all  the  partners 
abscond,  then  it  may  be  issued  against  all,  or  if  all  the  partners 
reside  abroad ;  or  if  dead,  against  their  non-resident  representa- 
tives, (d) 

An  attachment  is  a  proceeding  in  rem,  and  wholly  inconsist- 
ent with  the  law  of  administration  of  estates,  and  cannot  thercr 
fore  issue  against  an  executor  or  administrator  upon  a  liability  of 
a  deceased  person,  (e)  It  may  be  issued  against  any  absent  or 
absconding  female,  in  a  pro{fer  case,  or  against  any-  corporation, 
whether  created  by  the  laws  of  the  state  or  not.  (/) 

(a)  Elmei'8  Digest,  35.  (b)  lb.  20.  (c)  lb.  35. 

(il)  Cnrtifl  V.  HoUinahead,  3  Green  403.    3  Gr.  17. 

(«)  Haight  V.  Bergh,  3  Green  183.  (/)  Acts  of  1839, 63. 
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The  affidavit  of  the  plaintiff  in  attachment  is  not  conclusive 
evidence  of  the  facts  which  it  states,  but  the  attachment  may  be 
quashed,  if  it  appears  to  the  court  upon  inquiry,  that  the  defendant 
is  a  resident  of  the  state,  or  that  he  did  not  leave  home  with  in- 
-  t^nt  to  abscond,  and  that  the  plaintiff  had  no  reasonable  ground 
for  believing  the  contrary,  (a) 

The  defendant  may  release  his  property  from  the  attachment, 
by  giving  bond  to  the  plaintiff,  with  surety,  conditioned  for  the 
safe  return  of  the  property  attached,  in  case  judgment  shall  be 
rendered  against  him.  (b) 

On  the  return  of  the  writ  of  attachment,  it  is  the  duty  of 
the  clerk  to  give  notice  of  its  pendency  by  advertisement  in 
some  newspaper  selected  by  the  court,  that  other  creditors  of 
the  defendant  may  become  parties  to  the  proceeding.  The  court 
at  the  same  time  is  required  to  appoint  three  auditors  for  the  pup- 
pose  of  hearing  and  adjusting  all  claims  against  the  defendant, 
whose  duty  it  is  made  to  report  at  the  first  or  second  term  tfiere- 
after,  as  the  case  may  require,  the  sum  due  to  each  creditor.  For 
the  purpose  of  discovering  any  property  of  the  defendant,  which 
may  be  concealed,  the  auditors  are  empowered  to  summon  and 
examine  upon  oath,  touching  the  same,  the  wife  of  the  defendant 
or  any  other  person,  and  also  to  authorize  the  sheriff  to  break  open 
any.  house  or  depository,  where  there  is  reason  to  believe  the  pro- 
perty of  the  defendant  may  be  concealed.  Where  judgment  is 
entered  against  the  defendant  upon  the  report  of  the  auditors,  by 
default,  a  scire  facias  may  issue  against  any  garnishee  to  appear 
and  show  cause  why  the  plaintiff  should  not  have  execution  of  the 
money  or  effects  of  the  defendant  in  his  hands,  and  he  may  appear 
and  tender  the  same  to  the  plaintiff,  and  if  they  are  accepted,  be 
discharged  with  his  costs ;  or  if  he  does  not  appear,  the  plaintiff 
may  have  an  inquisition  as  to  the  value  of  the  property  of  the  de- 
fendant in  his  hands,  and  recover  a  judgment  for  the  amount :  or 
if  he  does  appear  and  deny  the  possession  of  the  defendant's  pro- 
perty, the  question  may  be  tried  by  a  jury,  and  judgment  rendered 
according  to  the  facts,  in  behalf  of  the  garnishee,  or  against 
him.  (c) 

(a)  City  Bank  o.  Merrit,  1  Green  131.    Branson  v.  Shinn,  1  Green  250. 
{h)  Acts  of  183^  64.   ^  (e)  Elmer's  Digest,  33. 
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The  auditors,  after  judgment,  may  proceed  by  virtue  of  an 
order  of  court  for 'that  purpose,  to  sell  the  estate,  real  and.  personal, 
of  the  defendant,  and  after  public  notice  through  the  newspapers, 
requiring  a  meeting  of  the  creditors,  it  is  the  duty  of  the  auditors 
to  distribute  the  proceeds  ratably  among  all  the  creditors  in  pro- 
portion to  the  amount  of  their  respective  debts  as  ascertained  by 
the  report  and  judgment,  {a) 

Justices  of  the  peace  have  jurisdiction  in  cases  of  attachment, 
when  the  debt  does  not  exceed  fifty  dollars,  (b) 


"      12.  Judgment  and  Execution. 

Both  real  and  personal  property  may  be  levied  upon  and  sold 
on  executions  issued  upon  the  judgments  of  any  court  of  record. 
A  judgment  only  binds  land  from  the  time  of  its  actual  entry  on 
the  minutes  or  records  of  the  court.  Writs  of  execution  bind 
personal  property  from  the  time  of  their  delivery  to  the  officer. 
Where  sundry  writs  of  execution  are  issued  against  the  goods  an|| 
chattels,  lands  and  tenements  of  the  same  person,  and  there  is  not 
sufficient  property  to  satisfy  all  the  executions,  that  execution 
which  was  first  delivered  to  the  officer  shall  first  be  satisfied. 
When  there  are  several  jiylgments  binding  the  lands  of  the  same  ' 
debtor,  and  only  one  creditor  takes  out  an  execution  against  the 
same,  the  purchaser  shall  hold  the  land  conveyed  free  from  all  the 
other  judgments.  Land  cannot  be  sold  upon  any  execution,  if 
sufficient  goods  and  chattels  of  the  defendant  can  be  found  to 
satisfy  the  same,  unless  the  defendant  requests  the  sheriff  in  writ- 
ing to  proceed  fu'st  to  sell  the  land,  and  enters  into  bond  with 
sufficient  surety  for  the  forthcoming  of  the  goods  and  chattels 
levied  on  by  the  writ  of  fieri  facias,  to  answer  its  exigency,  (c) 

A  judgment  and  execution  copstitutes  no  lien  upon  mere  equi- 
table rights,  which  are  not  susceptible  of  delivery  or  possession. 
There  must  be  a  seisin,  and  this  term  has  reference  always  to  a 
legal  title.  The  same  principle  is  established  as  to  mere  equita- 
ble interests  in  personal  property.  They  are  not  subject  to  levy 
and  sale,  {d) 

(«)  EliiMri  Digest,  S4.       ib)  lb.  97.       (e)  lb.  48f  fo  486.        (4)  8iuc  998. 
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The  writ  of  capias  ad  satisfaciendum  cannot  be  issued  upon 
any  judgment  founded  on  a  contract,  express  or  implied,  unless 
satisfactory  proof  be  made  before  a  justice  of  the  Supreme  Court, 
or  a  commissioner  to  take  bail  and  affidavits  in  said  court,  to  be 
certified  by  the  justice  or  commissioner,  establishing  one  of  the 
particulars  necessary  to  obtain  a  writ  of  capias,  or  that  the  defend- 
ant has  rights  or  credits,  moneys  or  effects,  either  in  his  own 
possession  or  in  that  of  any  other  person  or  persons  to  his  use, 
of  the  value  of  fifty  dollars  or  over,  which  he  unlawfully  or 
unjustly  refuses  to  apply  in  payment  of  such  judgment,  (a)  (See 
"  Imprisonment  for  Debt.") 

Where  any  execution  against  the  property  of  a'defendant  has 
been  returned  unsatisfied  in  whole  or  in  part,  leaving  a  balance 
due  exceeding  one  hundred  dollars,  exclusive  of  costs,  the  plain- 
tiff in  such  execution  may  file  a  bill  in  chancery  to  compel  the 
discovery  of  any  property  or  chose  in  action  belonging  to  the 
defendant  in  such  judgment,  and  of  any  property  or  chose  in  ac- 
tion due  to  him  or  held  in  trust  for  him,  except  such  property  as 
fc  now  reserved  by  law,  and  to  prevent  the  transfer  of  any  such 
property,  money,  or  chose  in  action,  or  the  payment  or  delivery 
thereof  to  the  defendant,  except  when  such  trust  has  been  created 
by,  or  the  fund  in  question  has  proceeded  from  some  other  person 
than  the  debtor  himself  And  upon* the  discovery  of  any  such 
personal  property,  money,  or  chose  in  action,  the  court  shall 
decree  satisfaction  out  of  the  same,  of  the  sum  remaining  due 
upon  such  judgments.  (6) 

The  share  or  interest  of  a  defendant  in  any  joint-stock  com- 
pany, or  other  institution  incorporated  by  the  state,  may  be  taken 
and  sold  under  the  writ  of  fieri  facias  as  in  the  case  of  goods  and 
chattels,  (c) 

13.  Insolvent  Laws. 

Any  person  arrested  or  held  in  custody  in.  any  civil  action, 
upon  mesne  or  final  process,  may  obtain  his  discharge  from  all 
debts  due  at  the  time,  or  contracted  previously,  but  to  become 

(a)  Acts  of  1649, 139.     ^  (6)  Acts  of  1845, 141, 149.        (e)  Acts  of  1849, 139. 
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due  at  a  subsequent  time,  so  far  as  regards  the  imprisonment  of 
his  person,  by  taking  the  benefit  of  the  insolvent  laws. 

For  this  purpose,  he  may  present  a  petition  to  the  Inferior 
Court  of  Common  Pleas,  at  any  stated  term,  setting  forth  the 
causes  of  his  imprisonment,  with  a  true  account  of  his  personal 
and  real  estate,  and  an  inventory  of  his  deeds,  notes,  books  of 
account,  vouchers  and  securities,  and  a  list  of  his  creditors  with 
the  money  due  and  owing  them.  The  court  shall  then  appoint  a 
time  (not  less  than  forty  days  from  the  period  of  the  application) 
and  place  for  hearing  what  can  be  said  for  or  against  the  libera- 
tion of  the  debtor,  and  the  debtor  must  give  thirty  days'  notice 
thereof  in  vn-iting  to  each  of  his  creditors,  by  personal  servfce, 
or  being  left  at  their  usual  places  of  residence,  where  they  reside 
in  the  state,  and  by  publication  in  a  newspaper  of  the  state  for 
the  same  period.  If  the  court  upon  hearing  and  examination 
of  the  petition,  account,  and  inventory,  by  interrogatories  to  the 
debtor  or  otherwise,  shall  be  satisfied  with  his  conduct,  they  may 
appoint  one  or  more  freeholders  of  the  county  as  assignees,  to 
whom  the  debtor  is  forthwith  to  execute  an  assignment  of  his  es- 
tate both  real  and  personal,  and  upon  the  making  of  this  assign- 
ment and  filing  it  with  the.  clerk,  they  may  direct  the  sheriff  to 
discharge  the  debtor  from  confinement  on  account  of  any  c^ebts 
previously  contracted.  The  assignees  are  to  proceed  to  collect 
the  estate  of  the  debtor,  and  convert  it  into  money,  to  give  notice 
to  creditors  to  present  their  claims,  to  examine  and  adjust  the 
same,  any  controversy  respecting  such  debts  to  be  referred 
to  two  arbitrators  not  creditors  of  the  insolvent,  and  within 
eighteen  months  to  distribute  among  the  creditors  who  have 
become  parties  to  the  proceeding,  the  money  on  hand,  and  then 
again  at  the  expiration  of  each  year,  until  a  final  settlement  has 
been  made. 

All  creditors  who  do  not  come  in,  and  prove  their  debts  within 
eighteen  months  after  the  assignment,  if  a  division  of  the  whole 
estate  be  made,  will  receive  no  dividend  ;  but  if  the  whole  be  not 
divided,  and  the  debt  be  proved  before  the  time  appointed  for  a 
second  division,  then  the  creditor  shall  have  his  first  dividend ; 
but  after  the  second  division,  such  creditors  are  entirely 
barred,  (a) 

(ff)  Elmeffl  Digest,  250  to  258. 
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14.  CourU. 

r 

The  original  civil  jurisdiction  is  distributed  between  a  Court 
of  Chancery,  Supreme  Court,  Circuit  Courts,  and  Courts  of  Com- 
mon  Pleas. 

The  judges  of  the  Supreme  Court,  hold  Circuit  Courts  twice 
a  year  in  each  county.  The  Courts  of  Common  Fleas  are  held 
four  times  a  year  in  each  county. 
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1.  Choses  in  Action. 

All  bonds,  specialties  and  notes  in  writing,  payable  to  any 
person,  or  order,  or  assigns,  for  a  sum  of  money,  may  be  trans- 
ferred by  assignment  so  as  to  vest  the  assignee  with  a  similar 
power,  and  so  toties  quoties,  and  so  as  also  to  enable  the  assignee 
to  prosecute  any  action  at  law  upon  the  same,  which  might  have 
been  instituted  by  the  original  payee.  All  assignments,  however, 
of  bonds  and  specialties  must  be  under  hand  and  seal,  and  before 
two  or  more  credible  witnesses,  (a) 

All  promissory  notes,  bearing  date  in  the  city  or  county  of 
Philadelphia,  whereby  any  person  promises  to  pay  to  any  other 
person,  or  to  their  order,  for  value  in  account  or  for  value 
received,  without  defalcation  or  set-off  (the  last  words  to  be 
inserted  in  the  body  of  the  bill),  are  held  by  the  indorsees,  dis- 
charged of  any  claim  of  set-off  or  defalcation  on  the  part  of  the 
drawer  or  indorsers.  (6) 

(a)  Piirdon'8  Digest,  144.*  (i)  lb.  963. 

13 


178  LAW  OF  DEBTOR  AND  CREDITOR. 

DaQiagrfl  npou  Protested  Bills  of  Exchange. — Interest. 


2.  Damages  upon  Protested  Bills  of  Exchange, 

Upon  all  foreign  bills  of  exchange,  drawn  or  negotiated  within 
this  state,  which  shall  be  returned  unpaid,  ivith  a  legal  protest 
therefor,  the  following  damages  may  be  recovered  from  the 
drawers  or  indorsers,  in  addition  to  the  principal  sum  and  charges 
•  of  protest,  together  witl\  lawful  interest  upon  such  principal  sum, 
damages  and  charges  of  protest,  from  the  time  at  which  notice 
of  the  protest  was  given,  and  payment  of  the  principal,  damages, 
and  protest  charges  demanded :  if  drawn  upon  any  person  with- 
out the  state,  but  within  some  other  part  of  the  United  States, 
excepting  the  state  of  Louisiana,  five  per  cent,  damages  upon  the 
principal  sum ;  if  drawn  as  before,  upon  any  person  in  Louisiana, 
or  any  other  place  in  North  America,  or  the  islands  thereof, 
except  the  northwest  coast  of  America  or  Mexico,  or  in  any  of 
the  West  India  or  Bahama  islands,  ten  per  cent,  upon  the  princi- 
pal sum ;  if  upon  any  person  in  the  island  of  Madeira,  the  Cana- 
ries, the  Azores,  the  Cape  De  Verd  islands,  the  Spanish  Main  or 
Mexico,  fifteen  per  cent,  upon  such  principal  sum ;  if  upon  any 
person  in  any  place  in  Europe,  or  the  islands  thereof,  twenty  per 
cent,  upon  such  principal  sum ;  if  upon  any  person  in  any  other 
part  of  the  world,  twenty-five  per  cent,  upon  such  principal  sum. 
The  damages  thus  allowed  are  to  be  in  lieu  of  interest,  and  all 
other  charges  except  charges  of  protest,  to  the  time  when  notice 
of  the  protest  and  demand  of  payment  shall  have  been  given. 
The  amount  of  the  bill  and  the  damages  payable  thereon,  are  to 
be  determined  by  the  rate  of  exchange,  or  value  of  the  money  or 
currency  mentioned  in  the  bill,  at  the  time  of  notice  of  protest 
and  demand  of  payment,  (a) 

3.  Interest 

The  legal  rate  of  interest  is  six  per  cent.,  and  no  more  can  be 
recovered  in  any  action.  Where  usurious  interest  is  taken,  the 
lender  is  liable  to  a  forfeiture  of  the  principal,  to  be  recovered  in 
a  qui  tam  action ;  but  in  a  suit  against  the  borrower,  the  lender 
only  loses  the  usurious  excess.  (6)  . 

(a)  p.  D.  140.  (6)  lb.  649. 
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4.  Limitation  of  Actions. 

AU  actions  of  account,  and  upon  the  case,  other  than  such 
accounts  as  concern  the  trade  of  merchandise  between  merchant 
and  merchant,  their  factors  and  servants,  all  actions  of  debt 
grounded  upon  any  contract  or  lending  without  specialty,  all 
actions  of  debt  for  arrearages  of  rent,  must  be  brought  within 
sis  years  after  the  cause  of  action  has  accrued.  There  is<a 
saving  of  the  period  of  limitation  in  favor  of  infants,  feme 
coverts,  persons  non  compos  mentis,  imprisoned  at  the  period  the 
cause  of  action  accrues^  after  the  removal  of  their  disabilities. 
Where  the  person  liable  to  an  action  is  beyond  seas  at  the  time 
it  accrues,  the  bar  of  the  statute  does  not  commence  until  after 
his  return,  (a) 

5.  Factors, 

Consignees  or  factors  who  fraudulently  pledge  for  their  own 
use  any  merchandise  or  document,  intrusted  to  them  as  a  security 
for  money  borrowed,  or  negotiable  instrument,  are  liable  to  a  fine 
of  two  thousand  dollars,  and  imprisonment  for  five  years. 

Wherever  any  person  intrusted  with  merchandise,  and  having 
authority  to  sell  or  consign  the  same,  shall  ship  or  otherwise 
transmit  the  same  to  any  other  person,  such  other  person  shall 
have  a  lien  thereon,— 

1.  For  any  money  advanced  or  negotiable  security  given  by 
him  on  the  faith  of  such  consignment,  to  or  for  the  use  of  the 
person  in  whose  name  such  merchandise  was  shipped  or  trans- 
mitted. 

2.  For  any  money  or  negotiable  security  received  for  the  use 
of  such  consignee,  by  the  person  in  whose  name  such  merchan- 
dise was  shipped  or  transmitted. 

This  lien,  however,  does  not  exist  in  any  case  where  the  con- 
signee has  notice,  by  the  bill  of  lading  or  otherwise,  before  the 
time  of  such  advance  or  receipt,  that  the  person  in  whose  name 
the  merchandise  was  shipped  or  transmitted  is  not  the  actual 
owner  thereof. 

(a)  P.  D.  768. 
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Where  a  consignee  or  factor  having  possession  of  merchan- 
dise with  authority  to  sell  the  same,  or  having  possession  of  any 
bill  of  lading,  certificate,  receipt  or  order  for  the  delivery  of  mer- 
chandise, with  the  like  authority,  deposits  or  pledges  such  mer- 
chandise with  any  other  person  as  a  security  for  money  advanced, 
or  a  negotiable  instrument  given  him  on  its  faith,  such  baUee  ac- 
quires thereby  the  same  interest  in  and  authority  over  the  said 
merchandise,  as  if  such  consignee  had  been  the  actual  owner : 
provided,  however,  that  if  such  person  has  notice  in  any  way 
that  the  person  making  the  deposit  or  pledge  is  only  a  factor,  or 
if  the  same  is  made  without  notice  of  this  fact,  but  as  a  security 
for  a  previously  existing  debt,  then  the  bailee  of  such  merchan- 
dise or  document  only  acquires  the  rights  and  interest  therein 
which  were  possessed  or  might  have  been  enforced  at  the  time  by 
the  factor  against  his  principal. 

The  actual  owner  of  such  merchandise  may,  however,  recover 
the  same  before  the  deposit,  from  the  factor  or  his  assignees,  or 
afterwards  may  recover  the  same,  upon  tendering  the  money  or 
negotiable  instrument  advanced  to  the  consignee  upon  its  faith, 
and  also  the  sum  or  instrument  advanced  thereon  by  the  con- 
signee to  the  owner.  The  owner  may  also  recover  from  the 
bailee  of  the  consignee  any  balance  arising  from  the  proceeds  of 
the  merchandise  which  may  remain  in  his  hands,  after  deducting 
therefrom  the  amount  of  money,  or  of  the  negotiable  instrument 
given  by  him  to  the  consignee  upon  its  faith,  (a) 

6.  Limited  Partnerships. 

Limited  partnerships  for  agricultural,  mechanical,  manufactu- 
ring, or  mercantile  business.  Were  authorized  by  an  act  passed  in 
1836.  The  general  provisions  of  this  act  are  similar  to  those 
elsewhere  detailed.  It  provides,  however,  for  the  sale,  by  a  gene- 
ral  or  special  partner,  or  their  personal  representatives,  of  the 
interest  of  either  in  such  partnership,  so  as  not  thereby  to  produce 
a  dissolution  of  the  partnership.  On  the  insolvency  of  a  special 
partner,  the  partnership  is  not  thereby  dissolved,  but  his  interest 
may  be  sold  by  the  assignees  for  the  benefit  of  his  creditors.  Such- 
transfer,  however,  b  in  every  instance  to  be  acknowledged,  cer* 

(a)  P.  D.  486. 
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tifie4  and  recorded,  as  in  the  case  of  the  original  formation  of  the 
partnership.  The  record  is  to  be  made  in  the  office  of  the  re- 
corder of  deeds  of  the  county  in  which  the  principal  place  of 
business  of  the  partnership  is  situated ;  and  where  it  has  places 
of  business  situate  in  several  counties,  a  transcript  of  such  certi* 
ficate,  duly  certified,  is  to  be  filed  in  their  respective  offices,  (a) 

7.  Attachment. 

Foreign  attachment, — A  writ  of  attachment  may  issue  against 
the  real  or  personal  estate  of  any  debtor  who  does  not  reside 
within  the  commonwealth,  on  the  application  of  his  creditor.  In 
every  such  writ  a  clause  of  summons  against  any  person  having 
goods  or  chattels  of  the  defendant  in  his  possession,  may  be  in- 
serted ;  or  if  the  garnishee  is  not  an  inhabitant  of  the  county,  or 
about  to  depart  therefrom,  a  clause  of  capias ;  such  fact  as  well 
as  his  indebtedness  to,  or  possession  of  the  goods  and  chattels  of 
the  defendant,  being  first  verified  by  affidavit.  The  goods  and 
chattels,  as  well  as  the  real  estate  attached,  are  bound  from  the 
execution  of  the  writ.  In  the  case  of  real  estate,  however,  it  is 
the  duty  of  the  sherifiT  to  file  a  description  of  the  property 
attached,  within  five  days,  in  the  office  of  the  prothonotary  of 
the  court,  (b) 

Attachments  may  issue  against  a  foreign  corporation,  or 
against  a  female,  but  will  be  dissolved  upon  their. appearance  by 
attorney,  and  giving  security  for  the  debt  or  demand,  or  deposit- 
ing in  lieu  thereof,  a  sufficient  sum  of  money.  The  plaintiff,  if 
he  has  filed  his  declaration  at  the  third  term  of  the  court,  after 
the  execution  of  the  writ,  may  take  judgment  against  the  defend- 
ant, unless  he  has  previously  dissolved  the  attachment.  Where 
the  defendant  does  not  dissolve  the  attachment  by  giving  bail  or 
security,  he  may  enter  his  appearance  and  defend  the  suit,  without 
prejudice  to  the  lien  created  by  the  attachment,  and  if  a  judgment 
be  rendered  against  him,  it  shall  not  only  have  the  force  and  ef- 
fect of  an  ordinary  judgment  in  attachment,  but  of  a  judgment 
in  an  action  commenced  by  summons.  Where  judgment  has 
been  rendered  by  default  or  otherwise  against  the  defendant,  a 

(fl)  P.  D.  920.  (h)  lb.  50. 
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writ  of  scire  facias  may  issue  against  the  garnishee,  commanding 
him  to  appear  and  show  cause  why  the  plaintiff  should  not  have 
execution  of  his  judgment,  of  the  estate  and  effects  of  the  defend- 
ant attached  in  his  hands  ;  when  the  plaintiff  may  examine  the 
garnishee  by  written  interrogatories  touching  said  premises,  and 
on  his  failure  to  appear  or  answer,  execution  may  issue  against 
him  for  an  amount  sufficient  to  satisfy  the  demand  of  the  plain- 
tiff with  costs  of  suit.  The  plaintiff  may  also  have  a  similar 
execution  after  a  verdict  in  his  favor,  on  such  scire  facias.  Where 
judgment  has  been  rendered  against  the  defendant  by  default,  the 
plaintiff,  before  taking  out  any  execution,  must  enter  into  bond 
with  sufficient  security,  that  if  the  defendant  appear  in  twelve 
months  and  disprove  the  debt  recovered  against  him,  or  discharge 
the  same  with  costs,  he  will  restore  to  him  the  goods  and  effects, 
or  the  value  thereof,  attached  and  condemned,  or  so  much  sLs 
shall  be  disproved  or  discharged,  (a) 

Domestic  attachment. — Writs  of  domestic  attachment  with 
summons  of  garnishment  may  be  issued  by  the  Court  of  Common 
Pleas  of  any  county  in  which  a  debtor  may  reside,  upon  an  affi- 
davit being  previously  made  and  filed  by  his  creditor,  or  some 
one  in  his  behalf,  of  the  fact  of  the  indebtedness,  and  also,  that 
the  debtor  has  absconded  from  the  place  of  his  usual  abode  within 
the  county,  or  has  remained  absent  from  the  commonwealth,  or 
has  confined  himself  within  his  own  house,  or  concealed  himself 
elsewhere,  with  design  in  either  case  to  defraud  his  creditors  ;  or 
that  the  debtor,  not  having*  become  an  inhabitant,  confines  or 
conceals  himself  within  the  county,  with  intent  to  avoid  the  ser- 
vice of  process  and  to  defraud  his  creditors.  The  form  of  the 
writ,  its  mode  of  service,  and  the  lien  created  by  it,  do  not  vary 
substantially  from  the  case  of  foreign  attachments.  The  creditor 
may  sue  out  with  the  original  writ  or  afterwards,  other  writs  of 
attachment,  directed  to  other  counties,  in  which  the  debtor  may 
have  goods  or  chattels,  lands  or  tenements.  Any  other  creditor, 
upon  affidavit  of  his  debt,  may  suggest  his  name  upon  the  record, 
and  prosecute  the  attachment,  if  the  first  creditor  fail  to  do  so,  or. 
to  establish  his  right  as  a  creditor.  Upon  the  return  of  the  writ, 
the  court  shall  appoint  three  honest  and  discreet  men,  not  being 

(a)  P.  D.  522. 
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creditors  of  the  defendant,  to  be  trust^s  of  his  estate,  and  the 
officer  shall  deliver  oyer  to  them  any  money  or  personal  property 
of  the  defendant  which  he  may  have  in  his  hands  by  virtue  of  the 
attachment.  The  trustees  shall  immediately  give  notice  of  their  ap- 
pointment by  publication  for  six  successive  weeks,  in  a  newspaper 
published  in  the  county  where  the  attachment  is  issued,  or  in  such 
other  manner  as  the  court  may  direct,  and  require  all  persons  in- 
debted to  the  defendant,  or  having  his  property  in  their  possession, 
to  pay  or  deliver  over  the  same  to  them,  and  desire  all  creditors 
of  the  defendant  to  present  their  respective  claims  and  accounts. 
The  entire  estate  of  the  debtor  is  vested  in  such  trustees,  and  it 
is  their  duty  to  prosecute  all  actions  concerning  the  same.  They 
may  seU  his  goods  and  chattels  at  any  time  after  the  term  next 
succeeding  that  to  which  the  writ  was  returnable,  and  his  real 
estate  at  any  term  after  the  third  succeeding  that  to  which  the 
original  writ  was  returnable,  and  may  also  dispose  for  the  benefit 
of  creditors  of  any  debts  due  or  becoming  due  to  the  defendant. 
At  some  time  after  the  expiration  of  six  months  from  the  giving 
the  notice  already  described,  the  trustees,  having  previously  given 
public  notice  of  the  time  and  place  fixed  upon  by  them  for  the 
purpose,  shall  receive  from  the  several  creditors  evidence  of  their 
claims,  and  after  determining  the  same,  state  their  accounts,  and 
ascertain  the  proportionate  sum  coming  to  each  creditor,  and  file 
a  report  in  the  office  of  the  prothonotary  of  the  court  from  which 
attachment  issued.  The  prothonotary  shall  give  notice  of  the 
filing  of  the  report  by  advertisement,  as  in  the  case  of  the  ac- 
counts of  assignees  under  a  voluntary  assignment,  and  at  the 
next  term  after  the  filing  of  the  report,  if  no  exceptions  are  filed, 
the  same  may  be  confirmed  by  the  court,  and  the  trustees  proceed 
to  distribution  accordingly.  If  the  whole  estate  has  not  been 
distributed  upon  such  report,  the  trustees  may,  at  the  expiration 
of  three  months  after  the  order  of  the  court  upon  such  report, 
proceed  to  make  a  second  dividend  of  all  such  moneys  as  have 
come  to  their  hands  after  the  first  divfdend,  and  so  on  from  time 
to  time  until  the  entire  estate  has  been  distributed.  No  prefer- 
ence is  to  be  given  in  the  distribution  to  debts  due  by  spe- 
cialty, (a) 

(«)  P.  D.  395. 
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Th^  oourt  may  at  any  time  before  a  final  decree  of  distribu- 
tion, upon  the  application  of  the  defendant  denying  and  disprov- 
ing the  allegations  upon  which  the  attachment  was  granted, 
dissolve  the  sam^  absolutely,  or  upon  such  terms  as  it  may  deem 
equitable. 

Jurisdiction  to  grant  writs  of  attachment  where  the  debt 
does  not  exceed  one  hundred  dollars,  is  conferred  under  some- 
what similar  restrictions  upon  justices  of  the  peace,  (a) 

Attachment  of  vessels. — Ships  and  vessels  of  all  kinds,  buUt, 
repaired  or  fitted  out  within  the  state,  are  subject  to  a  lien  in  favor 
of  mechanics  or  tradesmen,  for  work  done^or  materials  supplied 
for  the  building,  equipping  or  repairing  such  boat,  on  the  engage- 
ment of  the  master  or  owners,  in  preference  to  other  debts. 
This  lien  continues  from  the  time  the  debt  is  contracted,  until 
the  vessel  proceeds  on  her  next  voyage,  (b) 

8.  Imprisonment  for  Debt. 

No  person  can  be  arrested  or  imprisoned  on  any  civil  process, 
in  any  suit  or  proceeding  instituted  for  the  recovery  of  any 
money  due  upon  any  judgment  or  decree  founded  upon  contract, 
or  due  upon  any  contract,  express  or  implied,  or  for  the  recovery 
of  any  damages  for  the  non-performance  of  any  contract,  except 
on  proceeding  as  for  contempt,  to  enforce  civil  remedies,  actions 
for  fines  or  penalties,  or  on  promises  to  marry,  for  moneys  col- 
lected by  any  public  ofiScer,  or  for  any  misconduct  or  neglect  in 
office  or  in  any  professional  employment.  A  party  may  obtain  a 
warrant  of  arrest  in  other  cases,  where  upon  application  to  the 
judge  of  the  court  in  which  suit  has  been  instituted  or  judgment 
obtained,  he  satisfies  the  judge,  by  his  own  affidavit  or  that  of 
some  other  person  or  persons,  that  there  is  a  debt  or  demand  due 
to  the  applicant  from  the  other  party  to  the  suit  or  judgment, 
pointing  out  its  nature  and  amount,  and  also  establishes  one  or 
more  of  the  following  particulars : 

IsK  That  such  party  is  about  to  remove  some  <rf  his  property 
from  without  the  jurisdiction  of  the  court  iq  which  suit  is 
brought,  for  the  purpose  of  defrauding  his  creditors,  or 

(a)  P.  D.  330.  (5)  Donlop's  Statates,  677. 
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2d.  That  he  has  property  which  he  fraudulently  conceals,  or 

3d.  That  he  has  rights  in  action,  or  some  interest  in  public  or 
corporate  stock,  money  or  evidence  of  debt,  which  he  unjustly 
refuses  to  apply  to  the  payment  of  some  judgment  against  him 
belonging  to  the  complainant,  or 

4th.  That.he  has  assigned,  removed  or  disposed  of,  or  is  about 
to  dispose  of,  some  of  his  property,  with  the  intent  to  defraud  his 
creditors,  or 

5th.  That  he  fraudulently  contracted  the  debt,  or  incurred  the 
obligation  respecting  which  suit  is  brought. 

The  defendant,  upon  being  arrested,  may  appear  before  the 
judge  and  controvert  the  truth  or  sufficiency  of  the  plaintiff's 
allegations,  and  if  with  success  he  will  be  di3charged ;  otherwise 
he  will  be  committed  to  prison,  to  be  detained  until  discharged 
by  law.  .The  commitment  will  not  be  granted,  where  the  defend- 
ant pays  the  demand ;  or  in  case  it  is  a  judgment,  gives  security 
for  its  payment  at  the  time  when  it  could  be  collected  at  law ; 
or  if  the  arrest  has  been  founded  on  an  allegation  of  a  fraudu- 
lent design  to  remove  his  property  out  of  the  jurisdiction  of 
the  court,  gives  bond  with  approved  security  that  he  will  not 
so  remove  any  property  which  he  then  has,  and  that  he  will  not 
assign,  convey  or  dispose  of  any  of  his  property  with  such  intent, 
or  with  a  view  to  give  a  preference  to  any  creditor  for  any  debt 
antecedent  to  such  disposition,  until  the  demand  of  the  com- 
plainant has  been  satisfied,  or  until  thirty  days  after  final  judgment 
shall  be  rendered  in  the  suit  brought  for  the  recovery  of  such 
demand :  or  where  the  defendant  enters  into  bond  with  sufficient 
security,  conditioned  that  he  will  apply  within  thirty  days,  for  the 
benefit  of  the  insolvent  laws  of  the  commonwealth,  and  comply 
with  the  Inquisitions  of  such  laws,  and  in  case  of  his  failure  to 
obtain  his  discharge  as  an  insolvent  debtor,  surrender  himself  to 
the  jail  of  the  county,  (a) 

Any  person  committed,  or  who  has  given  bond  as  above  pro- 
vided, may  apply  for  the  benefit  of  the  insolvent  act,  upon  which 
proceedings  similar  to  those  described  in  the  subsequent  title  ^ill 
be  had,  and  an  assignment  executed  to  trustees,  invested  with 
similar  powers  and  duties. 


(a)  P.  D.,  8tnm<r8  edition,  581. 
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9.  Juc^ment  and  Execution. 

Judgments  only  bind  lands,  tenements  or  hereditaments,  as 
against  bona  fide  purchasers,  from  the  time  when  they  are  actu- 
ally signed ;  goods  and  chattels  from  the  time  of  the  delivery  of 
the  writ  to  the  officer.  A  judgment  is  a  lien  upon  all  the  interest, 
legal  or  equitable,  of  the  debtor,  in  land  situated  in  the  county 
where  the  judgment  is  rendered,  or  in  a  county  in  which  a  tran- 
script of  the  judgment  is  recorded.  It  is  not  a  lien,  however, 
upon  after  purchased  lands,  (a) 

The  lien  of  a  judgment  does  not  continue  beyond  five  years, 
unless  revived  by  scire  facias,  or  agreement  of  the  parties,  filed 
and  docketed,  {b) 

Execution  may  issue  at  any  time  within  a  year  and  day  from 
the  rendition  of  a  judgment,  or  the  expiration  of  a  stay  of  execu- 
tion, where  such  is  indorsed  thereon.  Unless  taken  out'  during 
this  period,  the  judgment  becomes  dormant,  and  must  be  revived 
by  scire  facias.  In  all  actions  instituted  for  the  recovery  of 
money  due  by  contract,  or  damages  arising  from  a  breach  of  con- 
tract, except  actions  of  debt  and  scire  facias  upon  judgments,  and 
actions  of  scire  facias  upon  mortgages,  if  the  defendant  has  an 
estate  in  fee  simple,  within  the  respective  county,  worth,  in  the 
opinion  of  the  court,  the  sum  for  which  the  plaintifi*  may  be 
entitled  to  have  execution,  or  if  the  defendant  shall  give  approved 
security  for  the  payment  of  such  sum,  with  interest  and  costs,  he 
shall  be  entitled  to  a  stay  of  execution  for  six  months  if  the  debt 
does  not  exceed  two  hundred  dollars,  for  nine  months  if  it  exceeds 
two  hundred,  and  does  not  exceed  five  hundred  dollars,  for  twelve 
months  if  the  sum  exceeds  five  hundred  dollars.  TUfc  plaintiff 
may  have  execution  for  the  satisfaction  of  his  debt  against  the 
personal  and  real  estate  of  his  debtor,  and  in  some  cases  against 
his  body.  Coin,  bank  notes,  current  bills,  stocks,  money  deposited 
in  bank,  debts,  equities  of  redemption  in  personal  property,  may 
be  seized  and  sold  under  a  writ  of  fieri  facias.  Where  stock, 
deposits  or  debts  are  levied  upon,  the  proceedings  to  realize  the 
same  are  similar  to  a  garnishment  in  foreign  attachment.   Where 

(a)  6  Binney  135.  (6)  P.  D.  658. 
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real  estate  is  taken  in  execution,  it  is  the  duty  of  the  officer  to 
stunmon  an  inquest  to  ascertain  whether  the  rents  and  profits  of 
such  estate,  beyond  all  reprise,  will  be  sufficient  within  seven 
years  to  satisfy  the  judgment  upon  which  the  execution  was 
issued,  with  the  interest  and  costs  of  suit.  If  the  clear  profits 
of  the  real  estate  will,  in  the  opinion  of  the  inquest,  be  sufficient 
to  pay  the  debt  or  damages  and  costs,  the  sheriff  shall,  by  the 
inquest,  assess  the  clear  annual  value  of  the  rents  and  profits ; 
and  make  return  thereof,  with  his  writ,  to  court.  Upon  the 
return  of  the  writ,  the  plaintiff  may  have  a  writ  of  liberari  facias 
to  deliver  the  said  real  estate,  with  the  appurtenances,  to  him,  at 
the  valuation  fixed  by  the  inquest,  to  be  holden  by  him,  his  execu- 
tors or  assigns,  until  his  debt,  with  interest,  is  discharged :  or  the 
plaintiff,  instead  of  suing  out  the  writ  of  liberari  facias,  may 
demise  the  premises  to  the  defendant,  to  retain  possession  of  the 
same,  at  the  annual  valuation  fixed  by  the  inquest.  If  the 
defendant  decline  taking  the  estate  on  such  demise,  the  plaintiff 
may  sell  it  upon  a  venditioni  exponas :  or,  if  the  inquest  return 
that  the  clear  annual  profits  will  not  be  sufficient  to  pay  the  debt 
and  damages  within  seven  years,  it  may  be  sold  at  once  upon 
such  writ,  (a) 


10.  Administration  of  Estates. 

Fund  for  the  payment  of  debts. — In  Pennsylvania  both  real 
and  personal  propeity  are  liable  for  the  debts  of  a  decedent,  (b) 
but  the  personal  estate  is  to  be  resorted  to  in  the  first  instance, 
even  for  debts  with  which  the  real  estate  is  charged ;  (c)  except 
where  they  have  been  contracted  by  other  than  the  decedent,  as 
where  real  estate  has  been  purchased  subject  to  a  mortgage,  (d) 
Where,  however,  a  testator  directs  payment  of  his  debts  to  be 
made  out  of  some  particular  fund,  the  provision  must  be  followed, 

(a)  P.  D.  440  to  470. 

lb)  Act  of  24th  Feb.,  1834;  Pardon's  Dig.  ed.  7th,  473^84;  Graff «.  Smith,  1 
DaU.  481 ;  Benner  v.  Phillips.  9  W.  and  S.  20. 

(c)  KeywtfB  Estate,  9  S.  d&  R.  72 ;  Todd  v.  Todd's  Ez*!*.  1  S.  d&  R.  953 ; 
Walker's  Estate,  3  R.  237. 

<rf)  Keyaey's  Est.  9  S.  dt  R.  73. 
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but  the  personal  estate  cannot  be  so  exempted  as  against  creditors, 
though  it  may  as  against  heirs  and  devisees,  where  the  intention 
is  clear  not  merely  to  charge  the  real  estate  but  to  exempt  the 
personal,  (a)  There  is  no  distinction  in  these  respects  between 
legal  and  equitable  assets ;  both  are  equally  liable  to  both  legal 
and  equitable  debts,  (b)  On  the  death  of  a  partner,  if  there  be 
no  joint  fund  nor  solvent  partner  remaining,  both  partnership  and 
separate  creditors  come  pari  passu  upon  his  estate,  (c)  It  is  to  be 
presumed  that  as  after  acquired  lands  may  pass  by  will,  they  may 
be  charged  with  the  payment  of  debts,  (d) 

Duration  of  lien  of  debts  upon  land, — ^Debts,  except  secured 
by  mortgage  or  judgment,  are  a  lien  upon  lands  in  the  hands  of 
heirs,  devisees,  and  purchasers.  This  lien  expires  at  the  end  of 
five  years  from  the  decease  of  the  debtor,  unless  suit  be  com- 
menced and  duly  prosecuted,  within  that  period,  (e)  Where, 
however,  a  debt,  demand,  or  covenant,  is  not  payable  within  the 
five  years,  a  written  statement  thereof  is  to  be  filed  in  the  county 
where  the  lands  are  situate,  and  then  the  debt,  demand,  or  cove- 
nant, becomes  a  lien  from  five  years  after  the  time  it  falls  due.  (/) 

Judgments  bind  the  land  for  five  years  after  the  death,  though 
they  otherwise  would  have  expired  within  that  time,  and  they 
have  not  been  revived ;  they  take  precedence  according  to  their 
priority  at  the  time  of  the  death ;  and  after  the  expiration  of  the 
five  years  they  may  be  revived  by  scire  facias,  to  which  the 
widow  and  heirs  need  not  be  made  parties,  (g)  Where  there  is, 
however,  a  direction  to  sell  for  the  payment  of  debts,  given  to 
the  executor,  it  does  not  come  within  the  provisions  of  the  act, 
as  a  trust  arises,  and  the  lien  continues  till  presumption  of  pay- 
ment arises,  (h)     The  act,  in  this  respect,  is  one  of  limitation  and 

(a)  Bryant  v.  Hunter,  3  W.  C.  C.  R.  242  ;  Todd  v.  Todd's  Ex'rs,  1  S.  &  R.  453  ; 
Msrtin  «.  Fry,  17  S.  &  R.  426  ;  Walker's  Est.  3  R.  237.  242 ;  9  W.  60. 

(6)  Spenys  Est.  1  Ash.  347.  (e)  lb.  Bell  v.  Newman,  5  S.  &  R.  78. 

(d)  Act  of  April  8, 1833,  §  10 ;  Walker's  Est.  3  R.  242. 

(e)  Act  of  1834 ;  Purd.  Dig.  476  ;  Kerper  c.  Hock,  1  W.  14 ;  Penn  v.  Hamilton, 
2  W.  60  ;  Fetterman  v.  Murphy,  4  W.  429. 

(/)  Act  of  1834.   .  ^ 

(g)  Purd.  Dig.  476;  McMillan  v.  Red,  4  W.  &  S.  237  ;  Chambera  «.  Canon,  2 
Wh.  365;  Christman-o.  Fritz,  13  S.  &  R.  1 ;  Guier  o.  Kelley,  2  Binn.  229. 

(A)  2  Browne  294 ;  Alexanders.  McMnrray,  8  W.  504 ;  Steel  v.  Henry,  9  W.  523. 
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rapose  in  its  nature,  and  after  the  period  assigned  the  lien  is  ab- 
solutely discharged,  though  the  existence  of  the  debt  was  known 
to  the  heirs  or  purchasers,  (a)  and  even  though  a  voluntary  con- 
veyance is  made  to  defraud  creditors,  (b)  Though,  by  the  act 
of  1834,  the  widow  and  heirs,  if  the  real  estate  is  to  be  charged, 
must  be  made  parties,  yet  this  lien  is  not  discharged  by  a  judg- 
ment against  personal  representatives  alone,  (c) 

Order  of  payment  of  debts. — The  order  of  the  payment  of 
debts  of  decedents  is  as  follows : 

1.  Debts  due  the  United  States,  which  are  entitled  to  prece- 
dence by  act  of  congress,  (d)  and  which  are  to  be  preferred  to 
those  in  the  order  established  by  the  act  of  assembly,  (e)  though 
such  preference  is  not  thereby  given.  (/)  Notice  of  such  debt 
must  be,  however,  given  to  the  executor  or  administrator,  other- 
wise payments  are  to  be  made  according  to  the  act  of  assembly, 
and  such  payments  will  not  amount  to  a  devastavit,  (g) 

2.  Funeral  expenses,  medicine  furnished  and  medical  advice 
given  during  the  last  illness  of  the  decedent,  and  servants'  wages 
not  exceeding  one  year,  payment  of  all  of  which  may  be  compelled 
within  a  year  after  the  letters  of  administration  are  granted.  (A) 

In  the  term  "  servants"  are  comprised  domestic  servants,  per- 
sons who  make  part  of  a  family,  and  who  are  employed  to  assist 
in  the  economy  of  a  house  or  its  appurtenances,  (i) 

But  this  preference  is  extinguished  where  security  is  taken,  as 
by  a  servant's  obtaining  a  single  bill  for  his  wages,   (k) 

8.  Rents  for  not  exceeding  one  year. 

4.  All  other  debts  equally,  except 

(a)  Kerper  v.  Hock,  1  W.  14  ;  Qniglay  v.  Beattjr,  4  W.  13  ;  Hemphile  v.  Caipen- 
ter,  6  W.  22 ;  Seitzinger  v.  Fisher,  1  W.  &  S.  293 ;  Bailey  v.  Bowman,  6  W.  & 
8. 118. 

(h)  Shonnan  v.  Fanner's  Bank,  5  W.  &,  S.  373. 

(c)  Murphy's  Appeal,  8  W.  &  S.  165  ;  Beaner  v.  Phillips,  9  W.  &  S.  131 ;  Athcr- 
ton  V.  Atherton,  2  Barr.  113. 

(i)  Act  of  March  3, 1797,  §3 ;  Fisher  v.  Blight,  2  Cr.  353  ;  U.  S.  v.  Hooe,  3  lb.  73. 

(e)  Pnrd.  Dig.  475. 

(/)  Conn.  V.  Lewis,  6  Binn.  266  ;  Fisher  v.  Blight,  ib.  Sapr. 

(^)  lb. ;  16  Johns..79.  (h)  Act  of  1834  ;  Pnrd.  Dig.  475. 

(t)  Ex  parte  Meaaon,  5  Binn.  167  ;  Boniftce  v.  Scott.  3  S.  &  R.  351 ;  Millet's 
Em.  1  ABh.  323. 

(it)  Siher  «.  Williams,  17  8.  &  R.  292. 
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5.  Debts  due  to  the  commonwealth,  which  are  to  be  paid  last.(a) 
Payment  of  none  of  these  can  be  compelled  until  one  year  after 
letters  of  administration  issue.    (6) 

Where  however  the  laws  of  a  decedent's  domicU  give  a  pre- 
ference to  its  own  citizens  over  the  citizens  of  Pennsylvania,  the 
like  preference  is  to  obtain  in  favor  of  the  latter,  (c) 

This  order  of  payment  relates  to  personal  assets  only ;  and 
judgments  and  mortgages  recorded  in  the  lifetime  of  the  decedent, 
(d)  which  were  a  lien  on  the  real  estate  at  the  time  of  the  party's 
death,  are  nevertheless  entitled  to  priority  of  payment  in  the  pro- 
ceeds of  such  real  estate,  according  to  date  of  their  lien,  (e)  and 
so  where  the  commonwealth  obtains  a  judgment  in  the  lifetime 
of  the  party,  notwithstanding  its  postponement  to  other  creditors 
by  the  act  of  assembly,  (/)  still  on  the  sale  of  real  estate  it  is  the 
duty  of  a  lien  creditor  to  see  that  the  proceeds  are  first  applied  to 
the  discharge  of  his  lien,  and  he  will  be  considered,  in  regard  to 
the  debtor,  as  paid  all  that  a  due  attention  to  his  interests  will  en 
title  him  to  receive,  (g) 

After  the  personal  estate  is  exhausted  in  the  payment  of  debts, 
the  executor  or  administrator,  on  application  to  the  Orphans'  Court, 
will  be  permitted  to  sell  such  part  of  the  real  estate  as  may  be  further 
necessary  for  the  satisfaction  of  debts  and  legacies,  without  notice 
to  heirs,  &c. ;  (A)  but  where  the  assets  have  been  once  sufficient, 
such  an  order  will  not  be  granted,  (t) 

Where  a  creditor  is  executor  or  administrator  he  is  not  enti- 
tled to  retain  his  debt  to  the  prejudice  of  others  of  equal  degree, 
'  but  that  he  takes  pro  rata  with  the  rest,  (k) 

Marshaling  assets. — The  questions  arising  in  the  marshaling 
of  assets  in  equity  are  not  of  frequent  occurrence  in  Pennsylvania, 
though  the  English  doctrine  may,  as  a  general  rule,  be  understood 
to  be  accepted.  The  rule  with  regard  to  the  priority  of  application 

(a)  Act  of  1834  ;  Purd.  Dig.  475.  (6)  lb.  476.  (c)  lb. 

(d)  Adtansf  Appeal,  1  P.  R.  447. 

(e)  Moliere  v.  Noe,  4  Dall.  454 ;  Girard  «.  McDetmott,  5  S.  R.  198. 
(/)  Ramsey's  Appeal,  4  W.  71. 

(g)  Binney  v.  Comm.  1  P.  R.  340  ;  Beaner  o.  Phillips,  9  W.  &  8.  91. 

(A)  Act  of  March  99,  1839,  ^  31 ;  Paid.  Dig.  891. 

(i)   Ply's  Appeal,  8  W.  933. 

(k)  Ex  parte  Meason,  5  Binn.  167.    ' 
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of  real  eatato  after  the  exhaustion  of  personal  is  to  apply  1.  Real 
estate  devised  for  the  payment  of  debts :  2.  Real  estate  descended : 
3.  Real  estate  specifically  devised  subject  to  a  general  charge  of 
debts,  (a) 

Where  one  creditor  has  a  lien  on  two  funds,  and  another 
has  a  lien  upon  only  one  of  them,  the  latter  has  the  right  in  equity 
to  compel  the  former  to  resort  in  the  first  instance  to  the  other 
fund,  (b)  Debts,  after  the  personalty  has  been  fully  administered, 
are  to  be  paid  out  of  land,  to  the  exclusion  of  legacies  with  which 
it  had  been  charged,  (c) 

Remedies, — The  remedies  for  the  enforcement  of  payment  of 
debts  are  against  the  executor  or  administrator  at  common  law, 
where  the  right  of  action  survives;  upon  the  administration 
bond,  and  in  the  Orphans'  Court,  where  the  estate  is  insolvent,  or 
money  has  been  paid  into  that  court. 

What  actions  survive, — All  personal  actions,  except  actions 
for  slander,  libel,  %nd  for  injuries  to  the  .person,  survive  against 
executors  and  administrators,  and  if  any  such  suits  have  been 
commenced  during  a  party's  lifetime  they  do  not  abate  by  his 
death,  but  his  executor  or  administrator  may  be  compelled  by 
scire  facias  to  become  a  party  to  such  actions,  {d)  No  legal 
proceedings  are  in  any  way  destroyed  by  the  death,  resignation, 
or  removal  of  executors  or  administrators,  but  their  successors 
may  be  made  pafties  in  like  manner,  (e)  The  death  of  a  defend- 
ant after  a  sequestration  under  order  of  the  Orphans'  Court,  does 
not  abate  it ;  (/)  nor  is  a  domestic  attachment  in  any  wise  affected 
by  it ;  notice,  however,  of  the  pendency  of  the  attachment  must 
be  given  to  the  personal  representatives,  (g)  Though  formerly  a 
foreign  attachment  would  not  lie  against  executors,  as  it  was  sup- 
posed that  it  might  interfere' with  the  distribution  of  assets;  yet 
now,  by  act  of  assembly,  legacies  and  distributive  shares,  except 
due  to  married  women,  may  be  attached  in  the  hands  of  an 
executor  or  administrator,  by  creditors  of  the  parties  interested 
therein.     A  foreign  attachment  brought  against  the  decedent  him- 

(«)  Comm.  V.  Shelby,  13  S.  &  R.  348.  (&)  Cowden's  Est.  1  Barr.  373. 
(c)  Hoover  v.  Hoover,  S.Barr.  365.  {d)  Act  of  1834 ;  Purd.  Dig.  476. 
(e)   lb.  (/)  Act  of  March  29;  1833 ;  Pud.  Dig.  894. 

(g)  Act  of  Jmie  13, 1836 ;  Paid.  Dig.  336. 
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aelf,  during  his  lifetime,  will  not  abate  by  his  death  after  fmal 
judgmeiit.  (a) 

Wherever  any  injury  to  the  person  or  to  property,  thougn  ac- 
companied by  actual  force,  has  been  productive  of  benefit  to  a 
decedent  or  to  his  estate,  or  has  added  to*  the  assets  in  the  hands 
of  his  representatives,  an  action  for  the  recovery  of  damages,  or 
for  chattels  where  they  exist  in  specie,  may  be  had.  (b)  Thus 
replevin,  detinue,  and  in  some  cases,  perhaps,  trover,  will  Tie, 
where  goods  have  come  into  hands  of  the  executor  or  adminis- 
trator, or  money  had  and  received  where  they  have  been  sold,  (c) 
Where  an.  immediate  injury  to  personal  property,  or  some  spe- 
cial damage  is  caused  by  the  breach  of  a  promise  of  marriage, 
it  seems  that  the  same  rule  applies,  (d)  It  was  held,  however, 
prior  to  the  act  of  assembly  of  1834,  (e)  that  trespass  vi  et  armis 
for  seizing  a  vessel,  could  not  survive  against  the  administrator 
of  a  defendant.  (/) 

On  application  to  the  Orphans'  Court,  the  executor  or  adminis- 
trator may  be  required  to  execute  any  written  or  parol  contract 
for  the  conveyance  of  land,  which  might  have  been  enforced  in 
equity,  left  incomplete  by  the  death  of  his  decedent,  (g)  By  such 
proceeding,  however,  the  right  of  dower  is  not  divested.  (A) 

Pkading  etc,  therein,  —  Judgment  is  generally,  in  actions 
against  an  executor  or  administrator  as  such,  to  be  satisfied  out 
of  the  decedent's  assets  only,  but  he  will  be  liable  out  of  his  own 
estate: 

1.  Where  he  has  wasted  the  decedent's  goods ;  in  which  case 
if  the  sheriff  return  that  there  are  no  goods  of  the  decedent,  and 
that  the  executor  has  wasted  them,  or  if  judgment  be  obtained  in 
an  action  of  debt  suggesting  a  devastavit,  execution  can  be  taken 
out  against  hissown  goods,  (i)  Formerly,  also,  if  the  executor 
pleaded  falsely,  of  neglected  to  aver  that  the  assets  were  insufli- 

(«)  Fitch  o.  Rose,  4  S.  &  R.  564. 

(6)  Reed  e.  Cist,  7  S.  &  R.  184 ;  Heach  o.  Metzer,  6  S.  &  R.  373 ;  Reist «. 
Heilbrenner,  11  S.  &  R.  131 ;  Keste  v.  Boyd,  16  S.  &  R.  27S  ;  Penrod  o.  Morrison, 
9P.  R.  126.*  (c)  lb. 

{d)  Lallimonde  v.  Simmons,  13  S.  &  R.  183.  (e)  P.  D.  476. 

(/)  Nicholson  v.  Elton,  13  S.  Sl  R.  415.        (g)  Act  of  1834 ;  PmtL.  Dig.  475. 

(A)  Riddleberger  v.  Mentzer,  7  W.  141 ;  Covert  o.  Hertzog,  4  Barr.  145. 

(t)   Swearingen  v.  Pendleton,  4  S.  &  R.  393. 
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cient,  and  there  were  no  sufficient  assets,  he  would  in  some  cases 
be  liable  for  the  whole  debt,  and  in  all  for  the  costs.  But  the 
severity  of  the  common  law  in  this  respect  is  now  much  mitigated, 
and  since  the  revised  act  (a)  an  omission  to  plead  plene  adminis- 
travit  in  an  action  brought  against  the  executor  or  administrator, 
is  no  admission  of  assets  ;  and  no  mispleading  or  lack  of  pleading 
will  make  him  liable  for  any  debt  or  damages  recovered  beyond 
the  amount  of  assets  that  have  actually  come  into  his  hands,  (b) 

(2.)  Where  he  promises  upon  sufficient  consideration  to  pay 
any  debt  of  his  decedent  himself,  in  which  case  he  alone  will  be 
liable  (c)  ;  and  so  it  is  upon  all  contracts  and  promises  made  by 
him,  though  exclusively  for  the  benefit  of  the  estate,  (d) 

The  executor  or  administrator  is  not  bound  to  plead  the 
statute  of  limitations  where  he  believes  the  debt  to  be  due  (e)  ; 
and  therefore  a  payment  of  a  debt  so  borrowed  is  not  a  devastai 
vit.  (/)  But  the  parties  interested  in  the  estate  have  in  som§ 
cases  been  allowed  to  make  use  of  the  statute  against  the  will.oC 
\he  administrator.  The  acknowledgment,  nevertheless,  by  ao 
executor  or  administrator  of  a  debt  barred  by  the  statute  does  not 
stop  its  running,  (g)  . 

A  set  off  arising  from,  the  falling  due  of  a  debt  or  demand  after 
the  death  of  the  party,  can  only  be  made  by  or  against  his  reprer 
sentatives,  where  the  estate  is  solvent,  (h) 

Judgment — It  is  a  rule  that  the  surviving  parties  to  an  action 
are  competent  to  litigate  it,  and  therefore  where  one  of  several 
joint  defendants  dies  before  judgment,  and  judgment  nevertheless 
is  taken  against  ail,  it  is  irregular  as  to  all.  (i)  If  the  decease 
occur  after  judgment,  then  execution  cannot  be  taken  out  against 
the  personalty  of  the  decedent,  but  the  debt  nevertheless  is  a  lien  on 
his  real  estate,  and  may  be  revived  by  scire  facias,  (k)    A  judg- 


(a)  Pud.  Dig.  490.  (b)  lb.  (e)  Geyer  v.  Smith,  1  Dall.  347. 

(d)  Fries  V.  Thomas,  1  Wh.  71 ;  Grier  0.  Houston,  8  S.  &  R.  402. 

(e)  Smith  Est.  1  Ash.  353.  (/)  In  re  McFarland,  4  Barr.  139.. 
(g)  Fritz  V.  Thomas,  1  Wh.  66 ;  Forney  «.  Benedict,  5  Barr.  336. 

(A)  Bosler  v.  Exchange  Bank,  4  Barr.  33. 
'  (i)   C<«mi.  «.  Miller,  8  S.  A^  R.  456  ;   Lewis  v.  Ash,  3  Miles  110  ;  Ins.  Co.  9. 
Bpuig,  5  Barr.  113. 

(k)  lb. ;  Sioner  «.  Stroman,  9  W.  ^  S.  89. 
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ment,  however,  obtained  against  joint  defendants,  when  one  was 
dead  at  the  time,  is  not  absolutely  void,  (a) 

Under  the  act  of  1834,  land  cannot  be  reached  in  the  hands 
of  the  widow  and  heirs,  without  making  them  parties  in  some 
way.  The  proper  mode  of  procedure  in  actions,  whether  com- 
menced  before  or  after  a  decedent's  death,  is  to  obtain  judgment 
first  against  the  personal  representatives,  which  is  suflicient  for 
satisfaction  out  of  the  personal  assets.  Having  thus  obtained 
judgment,  if  the  creditor  wishes  to  charge  the  land,  the  next  is  to 
make  the  owAers  of  the  land  parties  by  scire  facias.  These  wiD 
be  admitted  to  contest  the  suit  on  original  grounds.  If  the  plain- 
tiff be  then  successful,  he  can  have  execution  on  a  judgment  de 
terris.  (6)  ^ 

Administration  bond. — The  bond  given  by  an  administrator 
on  his  ent^rance  upon  his  duties,  is  held  to  the  use  of  such  parties 
as  may  be  interested  in  the  fund  in  his  hands,  and  for  any  neglect 
of  duty,  such  as  non-payment  of  a  debt,  or  a  devastavit,  (c)  Soit 
may  be  brought  upon  it  by  the  commonwealth  to  the  use  of  such 
parties,  and  after  scire  facias  upon  the  judgment  to  determine  the 
amount  of  the  claims,  the  party  first  suing  will  be  entitled  out  of 
the  penalty  to  the  whole  of  his  claim,  even  to  the  exclusion  of 
others,  {d)  Judgment  may  be  so  obtained  against  both  the  ad- 
ministrator and  his  sureties,  {e) 

Orphans*  Court — The  Orphans'  Court  has  the  control  of  the 
conduct  of  executors  and  administrators ;  and  may  remove  or 
discharge  them.  (/)  It  has  also  jurisdiction  in  the  distribution 
of  assets  among  creditors,  when  the  estate  is  insolvent,  and  audi- 
tors may  be  appointedfor  the  purpose.  This  power  is  exercised 
upon  the  application  of  any  creditor,  executor,  or  administrator, 
or  party  in  interest,  {g)    If  the  estate  be  solvent  this  jurisdiction 

(a)  Warder  «.  Taintcr,  4  W.  381. 

(6)  Act  of  1834,  Pnrd.  Dig.  478  ;  Moiphy's  Appeal,  8  W.  &  S.  165  ;  Benner  «. 
Philiipa,  9  W.  dt  S.  131 ;  Atherton  o.  Atherton,  2  Barr.  13. 

{e)  Yard  v.  Lea's  Ez'rs,  3  Yeates  345. 

(<0  Act  of  1836,  Ford.  Dig.  145  ;  Dallas  «.  Chaloner's  Ex'ns,  3  DaU.  501 ;  4  DaU. 
106,  in  notis. 

(e)  Zei^er  v.  SprenUe,  7  W.  &  S.  173.  (/)  Purd.  Dig.  885,  etc. 

ig)  Act  of  March  29, 1833,  $19;  April  14, 1835  ;  April  13,1840;  Purd.  Dig. 
865,  etc.  • 


PENNSYLVANIA.  195 


AdministiatioD  of  Estates. 


cannot  be  exercised,  (a)  except  where  the  proceeds  of  real  estate 
have  been  paid  into  court,  {b)  It  may  also  entertain  exceptions 
to  auditor's  accounts,  (c)  But  a  creditor  can  never  come  into 
the  Orphans'  Court  to  compel  payment  of  a  litigated  debt,  (d) 

Registers. — The  registers  of  the  different  counties  have  juris- 
diction within  the  same  to  receive  the  probate  of  wills,  to  grant 
letters  testamentary  and  of  administration,  to  pass  and  file  the 
accounts  of  executors,  administrators  and  guardians,  (e) 

Persons  entitled  to  administration,— ^hbn  administration  is 
granted  of  the  estate  of  any  deceased  person,  the  husband,  if  the 
decedent  was  a  married  woman,  is  entitled  to  administer ;  in  other 
cases,  it  will  be  granted  to  the  widow,  or  next  of  kin,  or  both,  or 
in  the  event  of  their  refusal  or  incompetency,  to  one  or  more  of 
the  principal  creditors.  (/) 

Notice  to  creditors, — Every  executor  or  administrator  upon 
the  granting  of  letters  testamentary  or  of  administration,  shall 
give  notice  thereof,  by  publication  once  a  week,  for  six  successive 
weeks  together,  in  a  newspaper  published  at  or  near  the  place 
where  the  deceased  resided ;  and  in  such  notice,  they  must  request 
aU  persons  having  claims  or  demands  against  the  estate,  to  present 
them. 

Time  for  payment  of  debts, — No  executor  or  administrator 
can  be  compelled  to  pay  any  debt  qf  the  decedent,  except  such 
as  are  by  law  preferred  in  the  order  of  payment  to  rents,  nor  to 
make  any  distribution  of  his  estate,  until  the  expiration  of  a  year 
from  the  granting  of  administration. 

Settkment  of  account — The  executor  or  administrator  must 
render  an  account  of  his  administration  to  the  proper  register, 
within  one  year  from  the  grant  of  letters,  accompanied  by  the 
necessary  vouchers  and  evidence.  The  register  upon  allowing 
and  filing  the  account,  shall  present  a  certified  copy  of  the  same, 
to  the  Orphans'  Court  of  the  respective  county,  at  its  stated 
meeting,  being  not  less  than  thirty  days  distant  from  the  time  of 
such  filing  and  allowance.  And  he  shall  give  notice  of  the  same 
to  all  persons  interested  by  public  advertisement,  enumerating  the 

(a)  Metf 8  Appeal,  1  Wh.  7 ;  Waraefs  App.  2  Wh.  295  ;  Latimei's  Est.  2  Ash.  520. 

(b)  TUgfaman's  Est.  5  Wh.  44.  (c)  Pnrd.  Dig.  835. 

{i)  Warner's  Appeal,  2  Wh.  296.  («)  D.  L  453.  (/)  lb.  458. 
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accounts  to  be  presented  at  any  one  time  to  the  court,  and  setting 
forth  in  substance,  that  the  accountants  have  settled  their  accounts 
in  the  office  of  the  said  register,  and  that  the  same  will  be  pre- 
sented for  confirmation  to  the  Orphans'  Court,  at  a  certain  time 
and  place  specified.  Unless  the  notice  has  been  given  pursuant 
to  law,  no  such  account  will  be  allowed  and  confirmed.  Unless 
the  parties  interested  agree  to  a  different  arrangement,  the  court 
will  either  examine  the  accounts  or  refer  the  same  to  auditors. 
Where  any  of  the  heirs,  distributees,  or  creditors  reside  out  of  the 
United  States,  or  out  of  the  state,  the  court  may  if  it  thinks 
proper  prescribe  any  additional  notice  to  be  given  to  such 
persons,  (a) 

1 1 .   Insolvent  Laws, 

The  abolition  of  imprisonment  for  debt  arising  from  contract 
under  the  acts  before  recited,  has,  except  in  certain  enumerated 
cases,  gbviated  the  necessity  of  considering  the  provisions  of  the 
insolvent  laws,  except  where  the  cause  of  arrest  is  in  tort,  or  in 
the  enumerated  cases  specially  excepted,  (b) 

In  the  cases  excepted  from  this  act,  and  in  all  civil  actions  for 
damages  arising  from  tort,  the  party  may,  on  application  to  the 
Common  Pleas  of  th6  county  in  which  he  was  arrested  or 
held  to  bail,  or  if  neither  arrested  nor  held  to  bail,  of  the  county 
in  which  he  resides,  on  giving  bond  to  present  himself -at  the  next 
term  of  the  court,  aqd  petition  for  the  benefit  of  the  insolvent 
laws,  be  released  from  custody,  (c) 

This  petition,  and  that  required  in  the  act  abolishing  impris- 
onment for  debt,  must  be  accompanied  by  schedules  containing 
statements, — 

1.  Of  all  effects  whatsoever  and  wheresoever  situate.  In  this 
are  included  debts  due  the  petitioner,  unless  they  be  absolutely 
desperate,  (d)  But  rights  of  action  for  mere  personal  torts  need 
not  be  returned,  (e)  A  bare  possibility  not  coupled  with  any  in- 
terest  is  excluded.  (/) 

(a)  D.  L.  468.  (i)  Kelley  v.  Henderson,  I  Barr.  495. 

(e)  See  Act  of  1836  ;  Pnrd.  Dig.  606.  {d)  Ingraham  on  Insolvency  56,  57. 

(e)  Sommer  e.  Wilt,  4  S.  &  R.  28  ;  McFarlane  v.  Bran,  11  S.  d&  R.  191. 
(/)  LcMV  &  HomphreyBv.  Hamphrcya,  2  Dall.  233. 
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2.  Of  all  debts  due  by  him,  containing  the  names  of  his  ere- 
dUorSfihe  amount^  and  the  nature  or  character  of  the  debts,  so  far 
as  he  can  ascertain  the  same.  It  would  seem  that  an  omission 
of  the  name  of  a  creditor  by  mistake,  misapprehension,  or  acci- 
dent, will  not  vitiate,  and  that  the  question  turns  almost  entirely 
on  the  bona  or  mala  fide  with  which  the  party  acted,  (a)  Gross 
negligence,  however,  will  raise  a  presumption  of  fraud  in  such 
case.  (6)  . 

3.  Of  the  cause  of  his  insolvency  and  the  extent  of  his  losses, 
if  any,  (c)  The  facts  contained  in  the  petition  and  statements 
must  be  verified  on  oath. 

On  the  presentation  of  the  petition,  a  time  is  fixed  for  the 
hearing,  and  notice  given  to  creditors,  for  at  least  fifteen  days.  At 
the  hearing,  if,  after  a  full  exhibition  of  all  the  debtor's  affairs, 
and  an  examination  upon  oath  of  the  debtor  in  regard  to  them, 
no  presumption  of  fraud  arises,  an  assignment  of  all  his  estate, 
property,  and  effects  whatsoever,  is  executed  by  him,  an  oath 
having  been  previously  administered  to  him,  to  trustees  nominat- 
ed by  two-thirds  in  number  and  value  of  the  creditors  attending 
in  person  or  by  attorney,  or  in  default  of  such  nomination,  by' the 
court ;  and  thereupon  the  court  will  make  an  order  discharging 
the  debtor's  person  from  all  liability  thereafter  for  any  debt  or 
damage  accruing  before  the  time  of  the  order. 

The  trustee  must  give  notice,  at  least  five  weeks,  to  all  in- 
debted to  the  insolvent,  and  to  all  creditors,  for  the  presentation 
of  accounts.  They  are  then  to  collect  debts,  convert  real  estate 
into  personal,  and  make  distribution  within  twelve  months,  unless 
the  time  be  enlarged  on  application  to  the  court.  A  day  is  fixed 
for  the  presentation  of  proofs  of  debts  by  creditors,  of  which  due 
public  notice  must  be  given,  and  thereupon  a  report  is  to  be  filed 
by  the  trustees,  according  to  which  distribution  is  to  be  made. 
No  preference,  however,  is  allowed  to  specialty  creditors,  but^ 
bona  fide  mortgages,  judgments,  and  executions  binding  the  per- 
sonal property;  are  entitled  to  precedence  of  payment  according 
to  the  priority  of  their  lien.  Where  rent  is  due,  goods  liable  to 
distress  are  not  to  be  removed  till  it  is  paid,  (d) 

(a)  Ex  parte  Scott,  Ing.  Ins.*  81.  (6)  Ex  parte  Phillipe,  ib.  83. 

{e)  See  Baker's  oaae,  1  Binn.  453 ;  Act  of  1836 ;  Pud.  Dig.  607. 
t<I)  Pord.  Dig-'eOd. 
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The  trustees  have  the  power  to  compound  or  to  settle  d»bts  by 
arbitration,  and  the  same  rights  and  liability  in  regard  to  set-oflf  as 
their  insolvent  would  have  had.  {a) 

By  the  discharge  of  the  debtor  no  other  creditors  are  afiected 
than  those  who  have  had  due  notice ;  and  the  liabilities  of  no 
other  persons  are  thereby  afiected.  (b) 

The  execution  of  the  assignment  vests  in  the  trustees  all  the 
property  of  the  debtor  whatever,  subject  to  all  liens  by  mortgage 
or  otherwise,  and  it  is  their  duty  to  take  it  into  possession.  The 
trustees  are  capable  of  suing  for  and  recovering  the  same  in  their 
own  name. 

The  property  by  the  assignment  is  divested,  even  though  the 
trustees  omit  or  refuse  to  act ;  (c)  therefore  the  payment  of  a 
debt  to  the  insolvent  after  assignment  is  invalid,  though  made 
without  notice  of  the  assignment,  (d) 

No  bona  fide  conveyance  for  a  valuable  consideration  before  the 
date  of  the  assignment,  or  if  made  in  another  county,  before  the 
recording  of  the  assignment  in  such  other  county,  or  if  of  personal 
property,  before  public  notice  given  by  the  trustees,  to  one  who 
has  had  no  actual  notice  of  the  petition  or  assignment,  is  in  any 
way  invalidated  by  the  execution  of  the  assignment,  (e)  The 
insolvent  is  also  entitled  to  retain  all  such  articles  as  are  exempt- 
ed from  levy  and  sale  on  execution.  (/) 

The  trustees  may  recover  and  dispose  of  all  real  and  p^sonal 
estate  which  the  insolvent  may  have  transferred  by  a  voluntary 
conveyance,  with  intent  to  defraud  his  creditors,  (g)  and  they 
have  also  the  power  to  set  aside  all  fraudulent  or  irregular  assign- 
ments previously  made.  (A) 

The  choses  of  action  of  a  wife  which  have  not  been  reduced 
into  possession  before  the  assignment  do  not  pass  to  the  trustees, 
but  the  beneficial  interest  remains  therein  to  her  use.  (i) 

After  all  claims  of  creditors  are  satisfied,  any  surplus  that  re 
mains  is  to  be  paid  to  the  insolvent  or  his  legal  representatives. 

(ti)  Pard.  Dig.  608.  (b)  lb. 

(e)  WiUiB  V.  Row,  3  Y.  520  ;  Ruby  e.  Glenn,  5  W.  77. 

(d)  Wickenhand  v,  Nichobon,  14  S.  &,  R.  118.  («)  Pud.  Dig.  611. 

(/)  n>.  611.        (g)  lb.    See  also  Miller  v.  Samiwl,  7  Pa.  Law  Jour.  Sap.  C.  377. 

{k)  Englebert  v.  Blanfit,  3  Wh.  940.  (t)  J[^l^d.  Dig.  611. 
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Tile  after  acquired  estate  of  the  debtor  is  of  course  subject  to 
execution  for  so  much  of  his  debts  as  the  insolvent  assignment 
does  not  satisfy ;  but  if  a  majority  in  number  and  in  value  of  the 
creditors  of  any  insolvent  residing  in  the  United  States  or  having 
a  known  attorney  therein,  shall  consent  in  writing  thereto,  an  or- 
der may  be  made  by  the  court,  on  application  of  the  debtor,  and 
notice  given,  to  exempt  all  after  acquired  property  from  execu- 
tion for  any  debt  or  cause  of  action  existing  previously  to  such 
discharge,  for  seven  years  thereafter ;  and*  if,  contrary  to  such 
order,  an  execution  issues,  it  will  be  set  aside,  on  application  to 
the  court,  with  costs,  (a) 

If  upon  the  hearing  of  any  petitioner  it  appears  to  the  court 
that  there  is  just  ground  to  believe,  either, —  (b) 

1.  That  the  insolvency  of  the  petitioner  arose  from  losses  by 
gambling,  or  by  the  purchase  of  lottery  tickets ;  or 

2.  That  the  petitioner  has  embezzled  or  applied  to  his  own  use 
any  money  or  other  property  with  which  he  has  been  intrusted, 
either  as  bailee,  agent,  or  depositary ;  or 

3.  That  he  has  concealed  any  part  of  his  estate  or  efiects,  or 
conveyed  the  same  in  such  a  manner  as,  and  with  the  intent,  to 
defraud  his  creditors ;  it  is  the  duty  of  the  court  to  commit  him 
16  jail  for  trial  at  the  Court  of  Quarter  Sessions. 

If  upon  such  trial  he  is  convicted,  he  is  guilty  of  a  misde- 
meanor, and  subject  to  imprisonment  for  the  terms  specified  by 
the  act.  (c) 

There  are  other  peoal  provisions,  which  it  is  unnecessary  to 
enumerate. 

No  one,  however,  is  entitled  to  the  benefit  of  the  act  for  the 
abolition  of  arrest  and  imprisonment  for  debt,  who  has  not  been* 
a  fesident  in  the  state  for  twenty  days  previous  to  the  commence- 
ment of  suit  against  him,  (d)  nor  for  the  benefit  of  the  insolvent 
laws,  who  has  not  been  a  resident  for  six  months  or  been  impris- 
oned for  three  months  immediately  previous  \o  his  application,  (e) 

Voluntary  assignments, — A  voluntary  conveyance  by  a  debtor 
in  failing  circumstances,  of  property  not  subject  to  any  lien,  in 
trust  for  the  benefit  of  creditors,  hfts  always  been  considered  in 

(•)Piiid.Dig.611.       (6)  lb.  613.       (c)  lb.  613.    .   (d)  lb.  583.       (e)  lb.  607. 
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Pennsylvania  as  valid  and  founded  on  sufficient  consideration,  (a) 
and  the  legal  estate  passes  thereby  to  the  assignees,  though  their 
assent  is  not  expressed.  (6)  Formerly,  also,  it  was  no  objection  to 
the  validity  of  an  assignment,  that  it  gave  a  preference  to  certain 
creditors,  or  excluded  those  who  should  not  execute  a  release 
within  a  fixed  time,  (c)  even  though  the  surplus  was  to  be  paid  to 
the  debtor,  (d)  By  the  act  of  17th  April,  1843,  however,  all  as- 
signments for  the  payment  of  debts  in  which  a  preference  is 
given  to  one  or  more  creditors,  except  for  the  wages  of  labor,  not 
exceeding  in  all  fifty  dollars,  are  to  be  held  and  construed  to  enure 
for  the  benefit  of  all  creditors  in  proportion  to  their  respective 
demands,  (e)  It  would  seem  that  an  assignment  for  releasing  the 
creditors  only,  is  within  the  meaning  of  the  act.  (/)  The  prefer- 
ence referred  to  is  only  that  given  by  the  assignment  itself,  and  a 
judgment  confessed  at  the  same  time  with  such  a  voluntary  con- 
veyance to  certain  bona  fide  creditors,  in  order  to  give  them  a 
priority,  is  not  affected  by  the  pvovisions  of  this  act.  (g) 

It  is  essential  that  the  assignment  should  be  put  entirely  out 
of  the  assignor's  control,  for  otherwise  an  execution  will  be  pre- 
ferred to  it.  (A)  There  must  be  an  actual  transfer  of  the  property 
from  the  assignor  to  the  assignee ;  (i)  but  the  assignee  need  not 
take  possession  till  the  thirty  days  limited  by  act  of  assembly  for 
making  an  inventory  have  expired ;  {k)  and  indeed  the  retention 
of  possession  by  the  assignor,  after  the  recording  of  the  assign- 
ment and  appraisement,  is  never  per  se  fraudulent.  (I) 

The  assignment  must  be  of  the  whole  of  the  debtor's  proper- 
ty, whether  partnership  or  separate,  and  must  contain  words  apt 


(a)  Beard  e.  Smith,  4  Dall.  35  note ;  Wilt  v.  Franklin,  1  Binn.  514 ;  See  < 
Wharton's  Digest,  4th  ed.  tit.  Debtor  and  Creditor,  D. 

(6)  Gray  e.  HiU,  10  S.  &  R.  436. 

(e)  Wilt  e.  Franklin,  1  Binn.  514 ;  Lippincott  v.  Barker,  2  Binn.  186 ;  Hower  « 
Geeeaman,  17  S.  &  R.  354. 

(i)  LiyingBton  v.  Bell,  3  W.  198.  (e)  Ford.  Dig.  90 

(/)  Seal  V.  Dnfly,  4  Boir.  275,  Gibson  C.  J. 

(g)  Blakely's  Appeal,  7  Pennsylvania  Law  Journal  333. 

(A)  McKinney  «.  Rhoads,  5  W.  343. 

(t)   Hower  v.  Geesaman,  17  S.  &  R.  254. 

{k)  Mitchell  v.  Willock,  2  W.  &  S.  253. 

(0  Titler o.  Maitland,  5  W.  &  S..30.7 ;  Dallun  e.  Fitler,  6  W.  &  8.  323. 
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to  cany  it,  and  the  reservatioD  of  any  interest  whatever  will  ren- 
der it  fraudulent  and  void,  not  only  as  to  the  part  reserved,  but 
as  to  the  whole,  (a) 

A  I^acy  to  a  wife  will  not  pass  by  a  voluntary  assignment, 
[b)  and  it  would  appear  that  a  wife's  survivorship,  in  her  choses 
in  action  is  never  so  barred,  (c)  The  consideration  of  this  point  is 
now,  however,  unnecessary,  as  by  the  act  of  11th  April,  1648,  (d) 
all  property,  real  and  personal,  of  a  married  woman,  is  exempted 
entirely  from  her  husband's  control  and  from  liability  for  his 
debts.  Where  one  in  an  assignment  transfers  goods  belonging  to 
another,  the  creditors  of  the  latter  cannot  claim  a  dividend  among 
those  of  the  former,  (e) 

Before  the  act  of  1843,  just  referred  to,  it  has  been  held  that 
the  time  fixed  by  the  assignment  within  which  its  conditions  must 
be  complied  with,  must  be  reasonable,  and  not  indefinite  or  too 
distant,  (/)  and  that,  therefore,  as  by  an  act  of  assembly  the 
accounts  of  the  trustees  must  be  settled  within  a  year,  a  pro- 
vision directing  payment  not  to  be  made  for  more  than  a  year 
is  void  against  non-assenting  creditors,  (g) 

The  assignment  must  be  recorded  within  thirty  days  after  its 
execution,  (A)  in  the  county  in  which  the  debtor  resides,  or  it  will 
be  considered  as  null  and  void  against  creditors.  It  will  still, 
however,  remain  valid  as  against  a  subsequent  voluntary  assignee, 
(i)  and  dissenting  creditors  can  only  avoid  it  pro  tanto.  (k)  If 
the  assignor  should  take  the  benefit  of  the  insolvent  laws,  such  an 
assignment  could  only  after  that  time  be  avoided  by  his  trus- 
tees. (0 

*  The  assignees  under  a  voluntary  assignment  must  also,  within 
thirty  days  after  the  execution  of  the  assignment,  file  an  invento- 
ry or  schedule  of  the  property  so  assigned,  in  the  Common  Pleas 

(a)  Thomas  e.  Jenks,  5  R.  221 ;  Henneasey  v.  The  Weatem  Bank,  6  W.  &  S.  300 ; 
In  re  Wilaon,  4  Barr.  430  ;  Miller  «.  Samuel,  7  Pa.  Lavr  Jonrn.  379. 
(h)  Skinnei'B  Appeal,  5  Barr.  262. 

(e)  Hartman  «.  Dowdel,  1  Rawle  279  ;  ib.  (d)  Pamph.  D.  536. 

(e)  Dyotf  a  Estate,  2  W.  &  S.  557.        (/)  Picrpont «.  Graham,  4  W.  C.  C.  R.  232. 
(g)  Sherer  v.  Lantzenheizer,  6  W.  543. 
(A)  Act  of  1818,  Purd.  Dig.  89. 
(i)    Seal  ©.  Dufly,  4  Barr.  274. 
(k)  n>.    See  also  Miller  v.  Sanrael,  fl>.  Sap.  (I)  Ib. 
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of  the  county  where  the  assignor  resides,  (a)  Appraisers  are 
then  to  be  appointed  by  the  court,  who  are  to  return  an  appraise- 
ment of  the  value  of  the  estate ;  wh6n  this  is  done  and  the 
appraisement  is  filed,  the  assignees  are  to  give  bond.  After  the 
expiration  of  a  year  the  assignee  or  assignees  may  be  compelled, 
by  citation  in  the  Common  Pleas,  to  appear  and  exhibit  their  ac- 
counts, (b) 

The  accounts  of  trustees  are  to  be  pubUshed  under  order  of 
court,  with  notice  that  they  will  be  allowed  at  a  certain  time, 
unless  cause  to  the  contrary  be  previously  shown. 

The  Court  of  Common  Pleas  of  the  proper  county  have  as 
complete  jurisdiction  over  assignees,  as  over  other  trustees. 
They  may  be  removed  and  new  ones  appointed,  or  they  may  be 
compelled  to  give  just  security. 

After  the  purposes  of  the  trust  have  expired,  the  court  may 
compel  the  conveyance  by  the  trustees  of  the  legal  estate,  on  ap- 
plication of  the  party  interested,  (c) 


12.  Courts. 

The  judicial  power  is  invested  in  a  Supreme  Court,  three  Dis- 
trict Courts,  and  sixteen  Courts  of  Common  Pleas.  The  judges 
of  the  Supreme  Court  hold  Circuit  Courts  in  the  various  counties. 
The  jurisdiction  of  the  District  Courts,  within  their  respective 
districts,  is  concurrent  with  that  of  the  Courts  of  Common  Pleas 
in  the  different  counties. 

(a)  Act  of  1836 ;  Pard.  Dig.  85.  (&)  lb. 

(c)    Purd.  Dig.  85, 86. 
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1.  BILLS  OF  EXCHANGE  AND  PROftHSSORT  NOTES. 

8.  INTEREST. 

3.  FACTORS. 

4.  LIMITED  PARTNERSmPS. 

5.  FRAUDS. 

6.  EFFECT  OF  MARRIAGE  UPON  RIGHTS  OF  PROPERTY. 

7.  LIMITATION  OF  ACTIONS. 

8.  EFFECT  OF  DEATH  UPON  THE  RIGHTS  OF  CREDITORS. 
9:  ATTACHMENT. 

10.  INSOLVENT  LAWS. 

11.  IMPRISONMENT  FOR  DEBT. 
18.  JUDGMENT  AND  EXECUTION. 
13.  COURTS. 


1.  Bilb  of  Exchange  and  Promissory  Notes. 

All  bonds,  promissory  notes,  and  bills  of  exchange  drawn  for 
a  certain  sum  of  money,  and  made  payable  to  bearer,  order,  or 
assigns,  are  negotiable  by  indorsement  thereon,  so  as  absolutely 
to  vest  the  property  thereof  in  each  and  every  indorsee  succes- 
siyely ;  who  may  maintain  actions  against  the  makers,  drawers, 
or  indorsers.  Such  bonds,  notes,  and  bills,  are  entitled  to  days  of 
grace ;  and  if  indorsed  after  the  day  on  which  they  are  payable, 
and  suit  be  brought  by  the  indorsee  against  the  maker,  drawer, 
or  obligor,  the  defendant  may  have  the  same  defence  he  might 
have  had  if  the  action  had  been  brought  by  the  person  to  whom 
the  instrument  was  originally  made.  If  indorsed  on  or  before 
the  day  on  which  it  is  made  payable,  the  defendant  may  give  in 
evidence  any  money  actually  paid  before  the  instrument  was  in* 
dorsed  to  the  plaintiff,  on  proving  that  the  plaintiff  had  notice  of 
such  payment  before  the  indorsement,  (a) 

(a)  Swan's  Statates  of  Ohio,  587, 588. 


304  ^^^  OP  DEBTOR  AND  CREDITOR. 

Interest 

On  foreign  ^biUs  of  exchange,  drawn  on  persons  without  the 
United  States,  the  damages  for  protest  are  twelve  per  cent. :  and 
on  bills  drawn  on  persons  within  the  United  States,  and  without 
the  state  of  Ohio,  the  damages  are  six  per  cent.  In  both  cases, 
the  bills  bear  interest  at  six  per  cent,  from  the  date  of  protest,  {a) 

No  damages  are  recoverable  upon  any  bill  of  exchange,  foreign 
or  inland,  on  account  of  protest,  which  may  hereafter  be  drawn 
in  the  state,  and  which  shall  be  protested  for  non-acceptance  or 
non-payment,  or  which  shall  contain  a  waiver  of  protest,  if  it 
shall  have  been  agreed  or  intended  by  and  between  the  drawer 
or  indorser,  and  the  payee  or  indorsee  of  such  bill  at  the  time  of 
its  delivery,  that  the  same  should  or  might  be  paid  at  any  other 
place  than  that  upon  which  it  was  drawn,  or  by  any  other  person 
or  company  than  the  person  or  company  upon  whom  it  was 
drawn,  {b) 

2.  Interest 

The  law  regulating  interest  is  as  follows : — All  creditors  shall 
be  entitled  to  receive  interest  on  all  money  after  the  same  shall 
become  due,  either  on  bond,  bill,  promissory  note,  or  other  instru- 
ment of  writing,  or  contract  for  money  or  property ;  on  aH  bal- 
ances due  on  settlement ;  on  money  withheld  by  unreasonable 
and  vexatious  delay  of  payment ;  on  all  judgments  from  their 
date  ;  on  all  deorees  in  chancery  for  the  payment  of  money  from 
the  tima  specified  for  payment,  or  if  no  time  be  specified  from  the 
entering  of  the  decree,  until  such  debt,  money  or  property  is  paid ; 
at  the  rate  of  six  per  cent,  per  annum,  and  no  more,  (c) 

Under  this  statute,  it  has  been  decided  that  a  contract  to  pay 
more  than  six  per  cent,  cannot  be  enforced  in  the  courts  of  Ohio. 
The  principal  with  lawful  interest  may  be  recovered,  {d) 

But  when  a  bank  charter  declares  that  the  bank  shall  not  take 
more  than  slix  per  cent,  interest,  and  it  loans  money  at  a  greater 
rate,  the  contract  is  totally  void  both  for  principal  and  in- 
terest, (e) 

(a)  Swan's  Statates  of  Ohio,  589.  (6)  Acts  ofl846, 69. 

(6)  Swan's  Statutes  of  Ohio,  465.  (<^  7  Ohio  Reports,  part  i.  80. 

(e)  BankofChiUicothet).  Swa7ne,8  0hio357. 


OHIO. 205 

Facton.— Limited  PartiMnhips. — ^Fraods.— Eflect  of  Marriage  upon  Rights  of  Property. 

3.  Factors. 

The  Factor's  Act  of  New- York  has  been  substantially  re- 
enactt;}  in  Ohio,  with  the  addition  of  some  penal  clauses,  (a) 

4.  Limited  Partnerships. 

Limited  partnerships  were  authorized  in  Ohio  by  an  act  passecf 
in  1846.  (6)  The  provisions  of  this  law  do  not  differ  materially 
from  those  of  New- York. 

5.  Frauds. 

The  English  statute  of  Frauds  and  Perjuries,  and  against 
fraudulent  conveyances,  have  been  re-enacted  with  no  substantial 
variation. 

By  an  act  passed  in  1835,  all  assignments  of  property  there- 
after executed  by  debtors  to  trustees  in  contemplation  of  insol- 
vency, and  with  design  to  secure  one  class  of  creditors  and 
defraud  others,  are  made  to  enure  equally  for  the  befiefit  of  all 
the  creditors  of  the  debtor  in  proportion  to  their  demands. 

6.  Effect  of  Marriage  upon  Rights  of  Property. 

The  interest  of  the  husband  in  real  estate,  belonging  to  his 
wife  at  the  time  of  marriage,  or  acquired  by  her  during  coverture 
in  any  other  manner  than  by  purchase  with  his  money  or  con- 
veyance from  him,  cannot  be  taken  in  execution  and  sold  for  his 
debts  during  the  life  of  the  wife,  and  the  life  or  lives  of  the  heir  or 
heirs  of  her  body.  All  conveyances  during  such  period,  by  the 
husband,  of  his  interest  in  the  estate  so  possessed  or  acquired,  are 
of  no  effect,  unless  executed  in  the  manner  required  to  pass  the 
estate  of  the  wife.  No  interest  of  the  husband  in  any  chose  in 
action  of  the  wife  not  reduced  by  him  into  possession  can  be  ta- 
ken by  any  process  of  law  or  chancery,  for  the  payment  of  his 
debts.    Articles  of  furniture  and  household  goods  possessed  by 

(a)  Acttofl844,49.  (i)  See  Acts  of  1846, 39. 
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the  wife  at  the  time  of  marriage,  or  acquired  after  covertare  by 
gift,  or  bequest,  or  with  her  separate  money,  are  exempt  for  alike 
period,  from  liabUity  for  the  husband's  debts. 


7.  Limitation  of  Actions. 

Actions  must  be  brought  within  the  several  times  mentioned 
below  after  the  cause  of  such  action  shall  have  acdrued. 

1.  'Actions  upon  the  case,  covenant,  and  debt,  founded  upon  a 
specialty,  or  any  agreement,  contract  or  promise  in  writing,  within 
fifteen  years. 

.  2.  Actions  upon  the  case,  and  debt,  founded  upon  any  simple 
contract  not  in  writing,  and  actions  on  the  case  for  consequential 
damages,  within  six  years. 

3.  Actions  of  trespass  to  property,  real  or  personal ;  actions 
of  detinue,  trover  and  replevin,  within  four  years. 

4.  Actions  of  trespass  on  the  person,  slander,  libel,  malicious 
prosecution,  false  imprisonment ;  actions  against  officers  for  mal- 
feasance, or  non-feasance  in  office,  and  actions  of  debt  qui  tarn, 
within  one  year. 

If  the  person,  at  the  time  the  cause  of  action  accrues,  is  an 
infant,  feme  covert,  insane,  or  imprisoned,  the  statute  does  not 
begin  to  run  until  the  removal  of  the  disability. 

If  the  defendant  was  out  of  the  state  or  his  residence  unknown, 
the  statute  does  not  begin  to  run  until  his  return  or  his  residence 
is  known. 

An  action  oh  a  contract/barred  by  the  laws  where  the  con^ 
tract  was  made,  is  barred  in  the  courts  of  this  state,  if  the  contract 
was  made  by  persons  resident  at  the  time  without  this  state,  (a) 

8.  Effect  of  Death  on  the  Rights  of  Creditors, 

On  the  death  of  a  householder  sufficient  provisions  or  other 
property  is  allowed  to  his  widow  or  children  to  support  them  for 
twelve  months ;  and  in  addition,  a  variety  of  articles :  wheels, 
looms,  stones,  books  not  to  exceed  fihy  dollars,  one  cow,  twelve 
sheep,  yam,  flax,  wearing  apparel,  beds,  cooking    utensils,  the 

(a)  Swan's  StataiM  of  Ohio,  554,555. 
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ornaments  of  the  widow — ^table  articles  are  not  to  be  CQwidered 
as  assets  in  the  hands  of  the  personal  representative,  but  remain 
with  the  family,  (a) 

The  personal  representative  is  to  pay  the  debts  of  the  deceased 
and  distribute  the  assets  in  the  following  order : 

1.  The  expenses  of  the  funeral,  the  last  sickness,  and  of  admi- 
nistration. 

9.  The  allowance  made  to  the  widow  and  children  for  twelve 
months. 

3.  Debts  entitled  to  a  preference  under  the  laws  of  the  United 
States. 

4.  Public  rates,  and  taxes,  and  sums  due  the  state  for  sales  at 
auction. 

5.  All  debts  due  to  other  persons. 

No  payments  shall  be  made  to  creditors  of  any  one  class  untU 
those  of  a  preceding  class,  of  whose  claims  the  personal  repre- 
sentative has  had  notice,  have  been  fully  paid.  Claims  against 
the  estate  must  be  authenticated  by  satisfactory  vouchers,  and  the 
affidavit  of  the  claimant,  that  the  claim  is  justly  due,  that  no  pay- 
ments have  been  made  thereon,  and  that  there  are  no  offsets 
against  the  same,  (b) 

Suit  cannot  be  brought  against  an  executor  or  administrator, 
until  t|ie  expiration  of  eighteen  months  from  the  date  of  his  bond, 
or  of  the  further  time  allowed  by  the  court  for  the  collection  of 
the  assets  of  the  estate ;  unless  it  be  for  the  recovery  of  a  demand 
that  would  not  be  affected  by  the  insolvency  of  the  estate,  or 
unless  it  be  brought  after  an  estate  has  been  represented  insolvent, 
for  the  purpose  of  ascertaining  a  claim  that  is  contested ;  or 
unless  the  claim  has  been  exhibited,  and  has  been  disputed  or  re- 
jected, (c) 

As  soon  as  the  executor  or 'administrator  discovers  that  the 
personal  estate  of  the  decedent  is  not  sufficient  to  pay  the  debts, 
with  the  allowance  to  the  widow  and  children  and  expenses  of 
administration,  it  is  his  duty  to  petition  the  Court  of  Common 
Pleas  for  authority  to  sell  the  realty. 

The  widow  and  heirs,  or  persons  having  the  next  estate  of  in- 
heritance from  the  deceased  are  made  defendants ;  and  notice  in 

(a)  Swrnn^B  Statutes  of  Ohio,  346, 347.  (»)  lb.  353.  (c)  lb.  356. 
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writing  of  the  petition,  is  served  on  them  at  least  fourteen  days 
before  the  court  can  make  an  order  of  sale.  If  their  names  axe 
unknown,  or  their  residence  is  unknown,  or  they  reside  out  of  the 
state,  the  executor  or  administrator  may  make  an  affidavit  ef  ttiat 
fact,  on  filing  his  petition,  and  give  them  notice  in  a  public  news- 
paper of  the  county  four  weeks  successively,  previous  to  the  term 
at  which  an  order  of  sale.is  asked. 

Any  person  interested  in  the  estate  may  prevent  a  sale  of  the 
same,  by  giving  bond  to  the  executor  or  administrator,  in  a  sura 
and  with  sureties  to  be  approved  by  the  court,  conditioned  to  pay 
all  debts,  mentioned  in  the  petition  and  found  due,  with  the 
charges  of  administering  and  the  allowanoe  in  money  to  the 
widow ;  so  far  as  the  personal  estate  shall  be  insufficient  therefor. 

The  court  *on  being  satisfied  of  the  due  notification  to  the  de- 
fendants of  the  petition,  and  of  the  necessity  of  the  sale,  make 
an  order  for  the  same.  The  land  is  sold  by  the  executor  or  admi- 
nistrator at  two-thirds  of  its  appraised  value,  if  improved ;  at  one- 
half,  if  .unimproved.  If  two  unsuccessful  offers  to  sell  have  been 
made,  the  court  may  direct  the  amount  for  which  the  land  may 
be  sold^  or  may  order  a  new  appraisement.  The  executor  or 
administrator  makes  a  return  of  his  proceedings  to  the  cdUrt  at 
the  next  term,  and  if  the  sale  has  been  correctly  made,  the  court 
confirms  it,  and  directs  him  to  make  a  deed  to  the  purchaser,  who 
is.  thereby  invested  with  the  title  of  the  deceased.  The  money 
is  applied  first,  to^pay  the  charges  of  the  sale  ;  next,  to  the  payment 
of  mortgages  and  judgments,  according  to  their  respective  priori- 
ties of  lien ;  and  third,  to  the  discharge  of  claims  in  the  order 
mentioned  previously  for  the  payment  of  debts,  (a) 

When  an  executor  or  administrator  represents  an  estate  as 
insolvent,  the  court  may  appoint  two  or  more  commissioners  to 
receive  and  examine  cJl  claims,  and  return  to  the  court  a  list 
thereof,  with  the  sum  allowed  on  each.  The  commissioners  no- 
tify creditors  of  their  proceedings, .  by  advertisement  in  some 
public  places  of  the  township,  or  in  such  other  manner  as  the 
court  may  direct.  Six  months  are  allowed  creditors  to  present 
and  prove  their  claims,  and  such  further  time  as  the  court  may 
order,  not  to  exceed  eighteen  months.    At  the  expiration  of  the 

(a)  Swan's  Statutes  <tf  Ohio,  360-366. 
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time  to  prove  debts,  the  commissioners  make  their  report,  and 
thirty  days  after  the  report,  the  court  orders  a  distribution  of  the 
eflfects. 

Any  person  whose  claim  is  disallowed,  in  whole  or  in  part, 
by  the  commissioners,  and  any  executor  or  administrator  who  is 
not  satisfied  with  the  allowance  of  any  claim,  may  appeal  from 
the  decision  of  the  commissioners  to  the  Court  of  Common  Pleas. 
If  the  court  are  notified  of  the  appeal  before  the  order  for  distri- 
bution is  made,  they  may  suspend  the  order  or  direct  a  sum 
to  be  retained  sufficient  to  give  the  claimant  a  pro  rata  share,  (a) 

If  the  court  does  not  think  proper  to  appoint  commissioners, 
the  executor  or  administrator  shall  act  in  their  place,  and  the 
proceedings  are  substantially  the  same,  (b) 

9.  Attachment 

A  writ  of  attachment  against  the  lands,  tenements,  goods,  chat- 
tels, rights,  credits,  moneys,  and  eflfects  of  a  debtor  may  be  issued 
from  the  Court  of  Common  Pleas,  on  the  filing  of  an  oath  or  affirm- 
ation by  the  creditor  or  his  agent  that  the  debtor  has  absconded, 
to  the  injury  of  his  creditors,  or  that  he  is  not  a  resident  of  the 
state. 

Where  two  or  more  are  bound,  as  joint  obligors  or  otherwise, 
the  writ  may  issue  against  their  separate  or  joint  estates,  or  both ; 
but  the  writ  can  issue  against  neither,  unless  the  fact  of  non-resi- 
dence or  of  absconding,  sworn  to  in  the  affidavit,  is  affirmed  as  to 
every  one  of  the  obligors. 

The  writ  is  served  by  the  sherifi"  in  the  presence  of  two  free- 
holders of  the  county,  who  make,  under  oath,  an  inventory  and 
appraisement  of  all  the  property  attached,  and  the  property  is  bound 
from  the  time  the  writ  is  thus  served. 

If  the  plaintiff  or  some  other  credible  person  shall  make  oath 
that  any  person  (naming  him)  has  property  belonging  to  the  de- 
fendant in  his  possession,  and  if  the  officer  cannot  come  at  such 
property,  such  garnishee  shall  be  duly  notified  of  the  suit  and 
required  to  appear  in  court  and  answer  all  questions  touching  the 
property  of  the  defendant,  in  his  possession,  or  within  his  know- 

(«)  Swin'8  Statutes  of  Ohio,  376-378.  (6)  lb.  379. 
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ledge :  and  from  the  day  he  is  notified  he  is  liable  to  the  attach- 
ment of  creditors,  for  the  property  in  his  hands  or  the  money  and 
credits  due  froen  him  to  the  defendant. 

Notice  of  the  suit  is  given  by  advertisement,  and  it  must  stand 
three  terms  before  judgmentl  The  defendant  may  appear  at  any 
time  before  judgment,  and  by  putting  in  special  bail,  or  surrender- 
iig  himself  into  custody,  discharge  his  property. 

All  the  creditors  who  file  their  claims  in  time  shall  have  the 
equal  benefit  of  the  act,  and  if  the  property  attached  is  not  suffi- 
cient to  pay  the  claims  of  all,  a  distribution  shall  be  made  among 
the  several  creditors  in  proportion  to  the  amount  of  their  claims. 

It  is  provided  that  no  judgment  shall  be  rendered  in  attachment, 
except  for  causes  arising  out  of,  founded  upon,  or  sounding  in 
contract ;  or  upon  the  judgment  or  decree  of  some  court  of  law 
or  chancery,  (a) 

10.  Insolvent  Law, 

The  constitution  of  Ohio  provides  that  "  the  person  of  a  debt- 
or, where  there  is  not  strong  presumption  of  fraud,  shall  not  be 
continued  in  prison,  after  delivering  up  his  estate  for  the  benefit 
of  his  creditors,  in  such  manner  as  shall  be  prescribed  by  law." 
In  pursuance  of  this  provision,  was  passed  the  law  for  the  relief  of 
insolvent  debtors.  By  this  act  the  debtor  is  exempt  from  imprison- 
ment on  account  of  any  debt  due  by  him  at  the  time  he  applies 
for  the  benefit  of  it,  on  the  condition  of  honestly  surrendering  all 
his  property  for  the  general  benefit  of  all  his  creditors.  His  future 
Acquisitions,  however,  remain  liable.  Two  classes  of  persons  may 
take  the  benefit  of  this  act.  1.  All  persons  not  under  ajrest  who 
have  resided  two  years  in  the  state,  and  six  months  in  the  county. 
2.  All  persons  under  arrest  in  a  civil  action,  whether  on  mesne 
or  final  process,  and  whether  residents  in  the  state,  or  not.  An 
officer,  appointed  by  the  Court  of  Common  Pleas  and  called  the 
commissioner  of  insolvents,  is  empowered  to  receive  from  ap- 
plicants  an  assignment  of  their  property  and  distribute  the  proceeds 
among  their  creditors.  The  assignment  is  made  under  oath,  and 
vests  in  the  commissioner  the  title  to  the  property ;  who  sells  the 
same,  at  public  vendue,  and  duly  notifies  the  creditors,  by  adver- 
tisement, to  present  their  claims  for  dividend. 

(a)  Swan's  Statutes  of  Ohio,  88-93. 
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Real  estate  must  be  appraised  by  three  disinterested  freehold- 
ers, and  cannot  be  sold  for  less  than  two-thirds  of  its  appraised 
value.  The  proceedings  before  the  commissioner  are  preliminary 
to  a  final  examination  before  the  court.*  But  to  secure  the  appli- 
cant from  imprisonment  in  the  meantime,  the  commissioner  grants 
a  certificate  containing  a  schedule  of  all  the  specified  debts,  which 
secures  him  from  imprisonment  for  any  of  those  debts  until  he  can 
be  heard  in  court.  The  debtor  files  his  petition  in  court,  setting 
forth  his  application  to  the  commissioner  and  praying  for  the  relief 
contemplated  by  the  act.  The  court  directs  the  creditors  to  be 
called,  and  after  hiring  objections  if  any  are  made,  and  on  being 
satisfied  that  all  has  been  fair  and  honest,  they  grant  a  final  cer- 
tificate, containing  the  same  schedule,  the  efiect  of  which  is  forever 
to  exempt  the  applicant  from  imprisonment,  within  the  state,  for 
any  of  the  specified  debts,  (a) 

By  the  act  of  1844,  it  is  declared  that  the  certificate  shall  not 
protect  the  applicant  from  arrest  for  any  debt  accruing  while  act- 
ing as  a  public  officer,  executor,  administrator,  guardian,  or  in  any 
other  fiduciary  character,    (ft) 

11.  Imprisonment  for  Debt 

Imprisonment  on  mesne  process. — ^Members  of  congress  and 
members  and  officers  of  the  legislature  are  privileged  from  arrest, 
during  their  attendance  on  their  respective  bodies,  and  while  go- 
ing and  returning.  Judges  and  officers  of  courts,  attorneys,  suit- 
ors, witnesses,  and  jurors  are  also  privileged  while  attending  court 
and  while  going  and  returning.  Females  are  exempt  from  impri- 
sonment in  all  cases  where  the  cause  of  action  is  founded  on  a 
contract,  express  or  implied;  insolvents,  upon  any  debt  mentioned 
in  the  schedule,  except  d^bts  of  a  fiduciary  character ;  voters,  while 
exercising  their  franchise  ;  militia,  while  on  duty,  and  soldiers  of 
the  United  States  during  their  term  of  service,  (c) 

It  is  provided  that  no  person  shall  be  arrested  or  imprisoned 
on  any  mesne  or  final  writ  or  process,  in  any  action  for  the  reco- 
very of  a  debt  due  on  any  contract  or  agreement,  or  for  the  reco- 

(«)  Swan's  Statmcfl  of  Ohio,  440.  (h)  General  Lawa,  zlii  99. 

(e)  Swan's  Practice  and  Precedents,  i.  130. 
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very  of  damages  for  the  non-performafice  of  any  contract,  promise^ 
or  agreement,  or  for  the  recovery  of  damages  in  any  action  of 
trespass,  or  on  any  judgment  or  decree  founded  on  any  such  con- 
tract, promise,  or  agreement,  or  for  damages  for  the  non-perfSwrm- 
ance  thereof,  or  on  any  judgment  in  an  action  of  trespass,  or  for 
consequential  damages,  unless  the  creditor,  his  agent  or  attorney, 
shall  file  an  affidavit  stating  that  there  is  a  demand  of  one  hundred 
dollars  or  upwards  justly  due  such  creditor,  specifying,  as  near  as 
may  be,  the  nature  and  amount  thereof,  and  establishing  one  or 
more  of  the  following  particulars  : 

1.  That  the  defendant  is  about  to  remove  nis  property  out  of 
the  jurisdiction  of  the  court,  with  intent  to  defraud  his  credit- 
ors :  or, 

2.  That  he  is  about  to  convert  his  property  into  money  for 
the  purpose  of  placing  it  beyond  the  reach  of  his  creditors :  or, 

3.  That  he  has  property  or  rights  in  action  which  he  fraudu- 
lently conceals :  or, 

4.  That  he  has  assigned,  removed,  or  disposed  of  his  property, 
or  is  about  to  do  so,  with  intent  to  defraud  his  creditors :  or, 

5.  That  he  fraudulently  contracted  the  debt,  or  incurred  the 
obligation  for  which  suit  is  about  to  be  brought :  or, 

6.  That  the  defendant  is  about  to  remove  his  person  out  of  the 
state  or  county  with  intent  to  defraud  his  creditors :  or, 

7.  That  he  has  converted  his  property  into  money,  to  place  it 
beyond  the  reach  of  creditors :  or, 

8.  That  he  is  not  a  citizen  or  resident  of  this  state,  (a) 

On  the  filing  of  the  affidavit  a  capias  ad  respondendum  is  issu* 
ed,  and  the  defendant,  when  taken,  is  in  the  custody  of  the  sherifiT,  ^ 
who  is  responsible  for  his  appearance,  and  may  require  him  to 
give  a  sufficient  bail-bond,  and,  on  failure  to  do  so,  may  commit 
him  to  prison.  If  the  sheriff  chooses  to  bear  the  responsibility,  he 
may  release  him  without  security,  (b)  On  the  return  day  of  the 
capias,  or  on  the  succeeding  day,  special  bail  may  be  put  in  by 
the  defendant,  or  by  the  sheriff  to  save  himself,  (c) 

It  seems  that  the  non-imprisonment  laws  do  not  apply  to  ac- 
tions not  sounding  in  contract,  and  where  the  action  of  trespass 

(«)  Swan's  Statates  of  Ohio,  647-649,  and  General  Laws,  xli.  38. 
(0  lb.  650.  (e)  lb.  653.   ' 
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will  not  lie,  nor  to  actions  on  promises  to  marry,  nor  to  actions 
for  moneys  collected  by  a  public  officer  or  attorney,  nor  tc  actions 
for  misconduct  in  office.  In  these  several  classes  of  cases,  the 
plaintiff  may  have  special  bail  whenever  the  court  in  term  or  any 
judge  in  vacation  shall,  from  the  particular  circumstances,  order 
such  special  bail  to  be  giveni  (a) 

Imprisonment  on  capias  ad  satisfaciendum, — On  any  judgment 
or  decree,  the  court  in  term,  or  a  judge  in  vacation,  may  order  a 
capias  ad  satisfaciendum  against  the  debtor,  after  being  satisfied 
by  the  affidavit  of  the  creditor  or  his  attorney,  and  such  other  tes- 
timony as  he  may  present,  of  the  existence  of  any  of  the  follow- 
ing particulars : 

1.  That  the  debtor  has  removed  or  is  about  to  remove  his 
property  out  of  the  jurisdiction  of  the  court,  to  prevent  the  col- 
lection of  the  money  due  on  the  judgment  or  decree :  or, 

2.  That  he  has  >  property,  rights  in  action,  evidences  of  debt, 
or  some  interest  or  stock  in  some  corporation  or  company,  which 
he  fraudulently  conceals,  or  unjustly  refuses  to  apply  to  the  pay- 
ment of  the  debt :  or, 

3.  That  he  has  assigned  or  disposed  of,  or  is  about  to  assign 
or  dispose  of  his  property  or  rights  in  action,  with  intent  to 
defraud  his  creditors  or  give  an  unfair  preference  to  some  of 
them:  or, 

4.  That  he  has  converted  or  is  about  to  convert  his  property 
into  money,  to  prevent  its  being  taken  on  execution :  or, 

5.  That  he  fraudulently  contracted  the  debt  or  incurred  the  ob- 
ligation on  which  the  judgment  or  decree  was  rendered :  or, 

6.  That  he  is  abotft  to  remove  his  body  out  of  the  jurisdiction 
of  the  court :  or, 

7.  That  he  is  not  a  citizen  or  resident  of  the  state,  (fr) 

The  person  taken  by  a  writ  of  capias  ad  satisfaciendum  may 
be  discharged  by  delivering  to  the  officer  real  or  personal  property 
sufficient  to  satisfy  the  judgment  and  costs,  on  which  the  writ 
issued,  (c) 

He  may  also,  on  demand,  be  carried  before  the  commissioner 

(a)  Swan's  Practice  and  Precedents,  i,  127. 
(6)  Swan'sStatatesofOhio,  648,  649. 
•(c)  D>-  483. 
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of  insolvents,  and  be  released,  by  availing  himself  of  the  provi- 
sions of  the  law  for  the  relief  of  insolvent  debtors,  (a) 


1 2.  Judgment  and  Execution. 

Laiids,  tenements,  goods,  and  chattels,  are  liable  to  be  taken 
in  execution,  and  sold  for  the  payment  of  debts.  All  lands  and 
tenements  in  a  county  where  a  judgment  is  entered,  are  bound  by 
it  from  the  first  day  of  the  term  of  its  rendition.  Other  lands,  as 
well  as  goods  and  chattels,  are  bound  from  the  time  they  are 
seized  in  execution.  The  execution  is  first  to  be  levied  on  goods 
and  chattels ;  and,  for  want  of  these,  on  the  realty.  When  two 
or  more  writs  of  execution  against  the  same  debtor,  are  sued  out 
during  the  term  in  which  judgment  was  rendered,  or  within  ten 
days  thereafter,  and  when  two  or  more  executions  against  the 
same  debtor  are  delivered  to  the  officer  on  the  same  day,  no  pre- 
ference shall  be  given  to  any  of  such  writs.  If  a  sufficient  sbm 
is  not  made  to  satisfy  all  the  executions,  the  amount  realized  shall 
be  distributed  to  the  several  creditors  pro  rata.  In  other  cases, 
the  writ  of  execution  first  delivered  is  first  satisfied. 

Notice  of  sales  of  goods  and  chattels  on  execution  must  be 
given,  at  least  ten  days.before  the  day  of  sale,  by  advertisement 
in  a  newspaper  printed  in  the  county,  or  in  case  no  newspaper  be 
printed  therein,  by  advertisements  in  five  public  places  in  the 
county,  two  of  which  must  be  put  up  in  the  township  where  the 
sale  is  to  be  had.   (b) 

Both  real  and  personal  property  is  appraised  by  three  disin- 
terested freeholders,  and  cannot  be  sold  fft-  less  than  two-thirds 
of  its  appraised  value,  (c) 

Lands  sold  by  the  state  for  any  debts  or  taxes  due  thereto,  are 
not  subject  to  the  appraisement  laws.  And  the  property  of  clerks, 
sherifis,  coroners,  constables,  justices,  and  collectors  of  taxes, 
when  levied  on  for  moneys  received  by  them,  are  also  sold  with- 
out valuation. 

When  two-thirds  of  the  appraised  value  of  lands  and  tene- 
ments, levied  on,  amounts  to  a  sum  sufficient  to  satisfy  the  execu- 

(a)  Swan'8  Statates  of  Ohio,  441.  (fi)  lb.  467-72.^ 

(c)  General  Lawi,  ili.  10,  and  Swan,  473. 
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tion  and  eosts,  the  lien  of  the  judgment  on  the  residue  of  the 
debtor's  estate  is  divested  in  favor  of  any  other  bona  fide  judg- 
ment creditor.  Sales  of  lands  are  made  at  the  court-house  door, 
and  notice,  by  advertisement,  given  in  some  newspaper  printed 
in  the  county ;  or  in  case  no  newspaper  be  printed  in  the  county, 
then  in  some  newspaper  in  general  circulation  therein,  and  by 
putting  up  an  advertisement  at  the  court-house  door  and  in  five 
other  public  places  in  the  county,  two  of  which  must  be  in  the 
township  where  the  lands  lie.  After  the  officer  has  made  the 
sale,  he  reports  his  proceedings  to  the  court,  and  if  they  have 
been  correct,  the  court  directs  him  to  make  a  deed  to  the  purcha- 
ser. The  reversal  of  the  judgment  does  not  affect  the  title  of  the 
purchaser ;  but  the  former  owner  of  the  land  looks  to  judgment 
creditor  for  compensation.  A  judgment  on  which  execution  is 
not  levied  in  one  year,  ceases  to  operate  as  a  lien  on  the  estate  of 
the  debtor,  to  the  prejudice  of  any  other  bona  fide  judgment  cre- 
ditor. The  lien  continues,  however,  for  one  year  after  the  disa- 
bility, occasioned  by  an  appeal,  writ  of  error,  or  injunction,  is 
removed,  (a) 

13.  Courts. 

The  judicial  power  of  this  state,  in  all  civil  cases  of  original 
cognizance,  is  distributed  between  a  Supreme  Court,  which  holds 
an  annual  term  in  each  county  of  the  state,  and  Courts  of  Com- 
mon Pleas.  There  are  also,  in  the  city  of  Cincinnati,  two  courts 
of  general  jurisdiction  in  cases  founded  on  contract :  the  Superi- 
or and  the  Commercial  Courts  of  Cincinnati. 

(a)  Swan's  Statutes  of  Ohio,  474, 479. 
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1.  Bills  of  Exchange  and  Promissory  Notes. 

Bills  of  exchange,  both  foreign  and  inland,  are  governed  by 
the  law  merchant. 

All  notes,  bonds,  or  other  instruments  in  writing,  for  the  pay- 
ment of  money  or  delivery  of  any  article,  or  the  conveyance  of 
property,  or  to  perform  any  condition  therein  mentioned,  are  as- 
signable and  negotiable  by  indorsement  thereon,  so  as  absolutely 
to  transfer  and  vest  the  property  thereof  in  each  and  every  in- 
dorsee successively,  who  may  maintain  an  action  in  his  own 
name.  But  the  maker  of  the  instrument  may  set  up  any  legal  or 
equitable  defence,  which  he  haij,  as  against  the  payee  before  no- 
tice of  the  assignment.  He  may  also  show  any  just  matters  of 
payment,  or  other  defence  which  he  had,  as  against  any  assignor, 
before  notice  of  the  assignment  by  such  assignor,  and  which  he 
might  have  set  up  and  shown,  had  an  action  been  brought  against 
him,  on  such  instrument,  by  such  assignor.     The  assignee  must 
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use  due  diligence  to  recover  against  the  maker,  and  if  he  fails, 
may  resort  to  the  party  who  assigned  the  instrument  to  him.    (a) 

If  the  maker  of  the  note  is  notoriously  insolvent,  the  assignee 
may  sue  the  assignor,  without  having  previously  sued  the  maker. 
—2  Bkkf.  243. 

An  assignee  cannot  sue  a  remote  assignor. — 1  Blckf.  55. 

All  notes  in  writing,  negotiable  and  payable  at  any  chartered 
bank  in  this  state,  in  which  such  bank  has  any  beneficial  inte- 
rest, and  drawn  for  the  payment  of  a  sum  of  money  certain 
and  payable  to  order,  assigns,  or  bearer,  shall  have  the  same  ef- 
fect and  be  negotiable  in  like  manner  as  inland  bills  of  exchange, 
according  to  the  custom  of  merchants,  (p) 

The  damages  allowed  for  the  non-acceptance  or  non-payment 
of  bills  of  exchange,  drawn  within  this  state  and  duly  protested, 
are  ten  per  cent,  when  the  bill  is  drawn  on  any  person  at  a  place 
out  of  the  United  States,  and  five  per  cent,  when  the  bill  is  drawn 
on  any  person  at  any  place  in  the  United  States  or  its  territories, 
but  without  the  state  of  Indiana.  Such  damages  shall  be  in  lieu 
of  interest,  charges  of  protest,  and  all  other  charges  incurred  pre- 
vious to  and  at  the  time  of  giving  notice  of  non-payment  or  non- 
acceptance  ;  but  the  holder  may  recover  interest  from  the  time 
at  which  notice  of  such  protest  shall  have  been  given,  (p) 

2.  Interest. 

The  rate  of  interest  is  fixed  at  six  per  cent,  per  annum. 

Interest  is  allowed  on  all  moneys  after  they  become  due,  on 
bond,  bill,  promissory  note,  or  other  instrument  in  writing ;  on 
money  due  on  the  settlement  of  accounts,  from  the  day  the 
balance  shjiU  have  been  ascertained ;  on  money  received  to  the 
use  of  another,  and  retained  without  the  owner's  consent,  express 
or  implied,  from  the  reception  thereof;  and  on  money  due  and 
withheld  by  vexatious  and  unreasonable  delay  of  payment.  On 
judgments  and  decrees,  interest  is  allowed  from  the  date  of  sign- 
ing the  same. 

A  contract  is  not  rendered  void  by  usury ;  but  where  unlaw- 
ful interest  has  been,  directly  or  indirectly,  reserved,  contracted 

(a)  Revised  Statutes  of  1843, 576.  (()  lb.  579. 
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for,  or  received,  the  defendant  shall  recover  his  full  costs,  if  sued, 
and  the  plaintiff  shall  only  recover  judgment  for  the  principal  mm 
due  him,  without  interest  thereon ;  and  if  he  has  already  received 
any  part  of  the  interest,  the  same  shall  be  deducted  from  the  prin- 
cipal sum,  and  judgment  rendered  for  the  balance. 

Illegal  interest  virhich  has  been  paid,  may  be  recovered  back, 
if  suit  be  brought  within  one  year  after  the  payment  of  the  same. 
A  party  violating  the  law  against  usury,  may  be  compelled  to 
answer,  on  oath,  to  a  bill  of  discovery,  but  is  thereby  exempted 
from  any  penal  liability  or  criminal  prosecution,  (a) . 


3.    Effect  of  Marriage  on  the  Rights  of  Property. 

The  real  estate  possessed  by  a  feme  sole  before  marriage,  or. 
fairly  acquired  during  coverture,  or-  any  interest  therein,  or 
rents  and  profits  arising  therefrom,  cannot  be  taken  on  execution 
for  the  debts  of  her  husband,  but  are  deemed  to  be  the  separate 
property  of  the  wife,  as  free  from  any  claim  of  the  husband  or 
his  legal  representatives  as  if  she  had  never  been  married.  Such 
property,  however,  is  liable  for  her  debts  contracted  before  mar- 
riage. (6) 

4.  Statute  of  Frauds  and  Perjuries, 

The  English  statute  has  been  re-enacted  with  some  additions. 

The  consideration  of  a  promise  or  agreement  need  not  be  in 
writing. 

Any  representation  as  to  the  character  or  credit  of  a  person 
must  be  in  writing,  to  charge  the  person  making  it. 

The  statute  of  27  Elizabeth,  rendering  void  conveyances  to 
defraud  purchasers,  and  the  statute  of  13  Elizabeth?  rendering 
void  conveyances  and  assignments  to  defraud  or  hinder  creditors, 
have  been  re-enacted. 

It  is  also  provided  that  the  question  of  fraudulent  intent  shall 
be  deemed  a  question  of  fact  and  not  of  law ;  and  that  no  con- 
veyance or  charge  shall  be  adjudged  fraudulent,  as  against  cre- 
ditors or  purchasers,  solely  on  the  ground  that  it  was  not  founded 
on  a  valuable  consideration,  (c) 

(a)  R.  S.  of  1843,  580,  561.  (6)  Acts  of  1847, 45. 

(e)  R,S.  of  1843,  588-590. 
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6.  Corporations. 

The  statute,  besides  embodying  some  of  the  provisions  of  the 
common  law,  declares,  that  all  corporations  whose  charters  shall 
expire  by  their  own  limitation,  or  shall  be  annulled  by  forfeiture 
or  otherwise,  shall  be  continued  bodies  corporate  for  the  term  of 
three  years,  for  the  purpose  of  prosecuting  and  defending  suits, 
and  to  dispose  of  their  property  and  divide  their  stock ;  but  not 
to  continue  the  business  of  the  corporation. 

It  is  also  provided  that  at  any  time  within  the  said  three  years, 
any  creditor  or  stockholder  may  apply  to  the  Circuit  Court  of  the 
county  in  which  the  corporation  has  its  principal  place  of  busi- 
ness, to  appoint  receivers  or  trustees  to  take  charge  of  the  estate 
and  effects  of  the  corporation,  and  to  collect  the  debts  thereof, 
with  power  to  prosecute  and  defend  all  suits  that  may  be  neces- 
sary for  the  purpose,  and  to  do  all  other  acts  proper  for  the  final 
settlement  of  the  business  of  the  corporation.  The  powers  of  the 
receivers  may  be  continued  beyond  the  three  years,  and  as  long 
as  the  court  shall  think  necessary  for  the  purposes  aforesaid. 

The  receivers  shall  pay  the  debts  of  the  corporation,  and  if 
there  be  any  balance  remaining,  shall  distribute  the  same  among 
those  entitled  thereto,  as  having  been  stockholders  or  members  of 
the  corporation,  or  their  legal  representatives  ;  where  no  person 
is  entitled  to  receive  the  balance  of  assets,-  it  shall  be  paid  into 
the  state  treasury,  (a) 

6.  Limited  Partnerships. 

Limited  partnerships  for  mercantile,  mechanical,  or  manufac- 
turing  business  may  be  formed ;  but  not  for  banking  or  insurance. 

The  partnership  must  consist  of  one  or  more  persons,  to  be 
called  general  partners,  and  to  be  responsible  as  general  partners 
now  are  by  law ;  and  one  or  more  persons  to  be  called  special 
partners,  who  shall  contribute  to  the  common  stock  a  specific 
sum^  in  actual  cash  payment,  and  shall  not  be  personally  liable 
for  any  debts  of  the  partnership,  except  in  the  cases  hereinafter 

mentioned. 

(a)  R.S.  of  1843, 586. 
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The  persons  forming  the  partnership  shall  make  -and  sign  a 
certificate,  which  shall  contain  the  name  or  firm  under  which 
such  partnership  is  to  be  conducted,  the  names  and  places  of  resi- 
dence of  all  the  general  and  special  partners,  distinguishing  who 
are  general  and  who  are  special  partners,  the  amount  of  capital 
which  each  special  partner  has  contributed  to  the  common  stock, 
the  general  nature  of  the  business  to  be  transacted,  and  the  time 
when  the  partnership  is  to  commence  and  to  terminate.  If  any 
false  statement  is  made  in  the  certificate,  all  the  partners  shall  be 
liable  as  general  partners.  The  certificate  must  be  acknowledged 
before  a  justice  of  the  peace,  and  recorded  in  the  county  where 
the  principal  place  of  business  of  the  partnership  is  situated ;  and 
if  the  partnership  has  several  places  of  business  in  different  coun- 
ties, a  certified  copy  of  the  certificate  shall  be  filed  in  the  record- 
er's oflice  of  each  county.  For  six  successive  weeks  a  copy  of 
the  certificate  shall  be  published  in  a  newspaper  printed  in  the 
county  where  the  principal  place  of  business  is  situated  ;  and  if 
no  paper  be  there  printed,  then  in  a  newspaper  printed  nearest 
thereto  in  this  state.  If  such  publication  is  not  made,  the  part- 
nership shall  be  deemed  general. 

On  every  renewal  or  continuation  of  the  partnership,  all  the 
above  provisions  must  be  complied  with  or  the  partnership  will 
be  deemed  general. 

The  names  of  the  general  partners  only  shall  be  used,  without 
the  addition  of  the  word  "  company,"  or  any  other  general  term  ; 
the  general  partners  only  shall  transact  the  business ;  and  any 
special  partner  shall  be  treated  as  a  general  partner  who  permits 
his  name  to  be  used  in  the  partnership  business,  or  makes  any 
contract  personally  concerning  the  partnership. 

During  the  continuance  of  the  partnership,  no  part  of  the 
capital  stock  shall  be  withdrawn,  nor  any  division  of  interest  or 
profit  be  made  so  as  to  reduce  such  capital  stock  below  the  sum 
stated  in  the  certificate ;  and  if  at  any  time  during  the  conti- 
nuance or  at  the  termination  of  the  partnership,  the  assets  shall 
not  be  sufiicient  to  pay  the  partnership  debts,  then  the  special 
partners  shall  severally  be  held  responsible  for  all  sums  by  them 
in  any  way  received,  withdrawn,  or  divided,  with  interest  thereon 
from  the  time  when  they  were  so  withdrawn  respectively.  ' 
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Suits  must'  be  brought  by  and  against  the  general  partners, 
except  where  the  special  partners  are  to  be  treated  as  general 
partners,  or  are  severally  liable  on  account  of  sums  received  or 
withdrawn  as  above  mentioned.  • 

No  dissolution  of  the  partnership  shall  be  valid  unless  a  notice 
thereof  shall  be  recorded  in  the  recorder's  office  in  which  the 
certificate  was  recorded,  and  also  published  for  six  successive 
weeks  in  some  newspaper  printed  in  the  county  where  the  certi- 
cates  of  the  formation  of  such  partnership  were  published ;  and 
if  no  paper  be  printed  in  that  county,  then  the  dissolution  must 
be  published  in  a  newspaper  printed  nearest  thereto. 

NoT  assignment  by  the  partnership  in  case  of  insolvency  shall 
be  valid,  which  does  not  provide  for  an  equal  distribution  of  the 
assets  to  all  the  creditors. 

Notice  of  the  assignment  must  be  published  within  fourteen 
days,  and  the  assent  of  the  creditors  shall  be  presumed  unless 
within  sixty  days  after  notice  thereof  they  dissent,  (a) 

7.  Limitations  of  Actions. 

All  actions  on  bonds,  bills,  notes,  or  any  contract  in  writing, 
and  on  all  judgments  and  decrees  of  any  court  of  record,  may 
be  brought  within  twenty  years  after  the  cause  of  action  shall 
,  have  accrued. 

The  following  actions  must  be  commenced  within  six  years 
after  the  cause  of  action  shall  accrue,  viz. :  actions  of  debt ;  ac- 
tions upon  judgments  rendered  before  a  justice  of  the  peace,  or 
in  any  court  not  being  a  court  of  record ;  actions  for  arrears  of 
rent;  actions  of  assumpsit  and  on  the  case,  except  slander  and 
libel ;  actions  of  waste  and  trespass  on  lands  ;  actions  of  replevin, 
and  all  other  actions  for  taking,  detaining,  or  injuring  goods  or 
chattels.  Of  course,  where  any  of  the  above  named  actions  are 
founded  on  a  contract  in  writing,  the  limitation  of  six  years  does 
not  apply. 

All  actions  for  assault  and  battery  and  for  false  imprisonment, 
must  be  begun  within  three  years. 

All  actions  for  slanderous  words  and  for  libel  must  be  com- 

(a)  R.S.  of  1843,583-586. 
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menced  within  one  year  after  the  cause  of  the  action  shall  have 
accrued. 

In  all  actions  of  debt  or  assumpsit,  where  there  are  mutual 
#and  open  accounts  current  between  the  parties,  the  cause  of  ac- 
tion, shall  be  deemed  to  have  accrued  at  the  time  of  the  last  item 
proved  in  such  account. 

An  action  may  be  brought  within  one  year  after  the  usual 
disabilities  are  removed,  viz. ;  infancy,  coverture,  insanity,  impris- 
onment, and  absence  from  the  United  States. 

Where  the  defendant  is  out  of  the  state  when  the  cause  of  ac- 
tion accrues,  the  statute  is  suspended  until  his  return. 

Where  the  party  dies  and  the  right  of  action  survives,  the 
action  may  be  brought  within  eighteen  months  after  the  ex- 
piration of  the  time  limited  by  statute,  and  the  death  of  the 
party. 

In  actions  of  debt  or  upon  the  case  founded  upon  any  con- 
tract, no  acknowledgment  or  promise  shall  be  evidence  of  a  new 
or  continuing  contract,  whereby  to  take  any  case  out  of  the 
statute,  or  to  deprive  any  party  of  the  benefit  thereof,  unless  such 
acknowledgment  or  promise  be  made  in  writing  signed  by  the 
party  chargeable  thereby. 

Where  there  are  joint  contractors  the  promise  of  one  shall 
not  affect  the  others,  but  suit  may  be  instituted  against  the  party 
making  the  new  promise,  (a) 

8.  Insolvent  Law, 

Every  insolvent  debtor,  whether  civil  process  has  been  issued 
against  him  or  not,  may  obtain  relief  by  executing  an  assignment 
of  all  his  property,  real  and  personal,  for  the  benefit  of  his  credi- 
tors, except  so  much  as  is  by  law  exempt  from  execution.  Such 
debtor  files  a  petition  in  the  Circuit  Court,  setting  forth  the  circum- 
stances of  his  indebtedness,  together  with  a  schedule  containing  an 
account  of  all  his  creditors,  and  an  exact  inventory  of  all  his  estate; 
The  petition  and  schedule  is  verified  by  an  affidavit  as  to  the 
truth  of  the  same,  and  also  minutely  disclaiming  all  acts  of  fraud 
to  the  injury  of  creditors.     The  court,  after  due  publication  of 

(a)  R.S.  of  1843,  685,  686. 
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the  pendency  of  the  petition,  proceeds  to  hear  the  application  of 
the  petitioner,  and  also  the  proofs  and  allegations  of  all  and  any 
of  the  creditors  who  may  appear  and  show  cause  against  grant- 
ing the  prayer  of  the  petition.  On  being  satisfied  -that  the  peti- 
tioner is  entitled  to  his  discharge,  an  order  is  made  that  he  assign 
all  his  property  to  trustees  named  by  the  court ;  and  on  compli- 
ance therewith,  he  receives  his  discharge.  The  effect  thereof  is 
simply  to  release  his  person  from  arrest  or  imprisonment  in  any 
suit  previously  instituted,  or  for  any  debt  previously  contracted. 
It  does  not  exempt  any  property,  owned  or  acquired  by  the  in- 
solvent after  his  dischargCi  from  the  payment  of  all  just  debts  and 
demands  whenever  contracted. 

The  assignment  vests  in  the  trustees  all  the  interest  of  the 
insolvent  in  his  estate,  of  which  they  become  the  legal  owners 
for  the  benefit  of  creditors. 

The  assignment  of  his  real  estate  must  be  by  deed  duly  exe- 
cuted and  recorded. 

The  trustees  have  full  powers  to  sue,  in  their  own  names  or 
otherwise,  and  recover  all  the  estate  and  things  in  action  of  the 
insolvent ;  to  sell,  at  public  auction,  from  time  to  time  as  may  be 
expedient,  all  the  estate,  real  and  personal,  vested  in  them,  and 
to  convey,  transfer,  and  deliver  the  same ;  to  redeem  mortgages, 
and  sell  property  subject  thereto ;  to  settle,  compound,  and  com- 
promise accounts ;  to  adjust  controversies  respecting  the  estate, 
by  arbitration  or  otherwise ;  to  submit  cases  to  the  court ;  and  in 
general  to  exercise  the  rights  of  owners  over  the  insolvent's  pro- 
perty, for  the  benefit  of  creditors. 

The  trustees,  immediately  on  their  appointment,  shall  give 
notice  thereof  in  a  newspaper  printed  in  the  county.  They  also 
give  notice,  within  twelve  months  from  their  appointment,  to 
all  the  creditors  to  present  their  claims;  which  notice  is  to  be 
published  for  four  months  in  a  newspaper  in  the  county,  and  set 
up  in  three  of  the  most  public  places  thereof,  specifyii%  a  time 
and  place,  when  and  where  the  creditors  must  present  their  ac- 
counts for  adjustment.  If  a  creditor  fails  to  exhibit  his  claim,  he 
is  not  entitled  to  any  share  in  the  distribution.  After  the  trustees 
have  converted  the  estate  into  money  and  paid  necessary  ex- 
penses, they  distribute  the  proceeds,  among  the  creditors,  pro  rata, 
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without  giving  preference  to  any  debts  or  demands,  except 
moneys  owing  by  the  insolvent  as  executor,  administrator,  guar» 
dian,  or  trustee ;  and  if  there  be  not  sufficient  to  pay  his  debts, 
owing  as  executor,  administrator,  guardian,  or  trustee,  then  a  dis- 
tribution shall  be  made  among  such  debts  in  proportion  to  their 
amounts.  Debts  not  due  shall  share  in  the  distribution  after  de- 
ducting a  rebate  of  legal  interest. 

If  the  insolvent  has  been  guilty  of  any  fraud  in  his  applica- 
tion, his  discharge  may  be  set  aside,  within  three  years,  on  peti- 
tioil  of  any  person  interested.  But  a  judgment  declaring  such 
discharge  null,  will  not  affect  the  assignment ;  and  the  trustees 
proceed,  in  all  respects,  in  the  performance  of  their  trust  as  if 
such  judgment  had  not  been  rendered,  (a) 

9.  Attachment 

The  real  and  personal  property  of  a  debtor  who  is  ati  inhabit- 
ant of  the  state,  may  be  attached  whenever  his  creditor,  in  person 
or  by  agent,  makes  an  affidavit  that  the  debtor  is  secretly  leaving 
the  state,  or  has  left  the  state,  to  defraud  his  creditors  or  avoid 
service  of  process,  or  that  he  keeps  himself  so  concealed  that 
process  cannot  be  served  upon  him,  with  intent  to  defraud  his 
creditors.  But  no  writ  of  attachment  shall  issue  unless  the 
debtor  has  been  absent  more  than  one  year,  if  his  family  remain 
jn  the  county,  and  properly  explain  the  cause  of  his  absence ;  or 
unless  he  is  secretly  removing  his  property.  Before  the  writ 
issues  the  creditor  must  give  an  approved  bond,  conditioned  for 
the  prosecution  of  his  writ,  and  the  payment  of  all  damages  to 
the  debtor  if  the  proceedings  should  be  wrongful  and  oppressive. 

If  the  amount  claimed  does  not  exceed  one  hundred  dollars, 
and  it  is  not  necessary  to  attach  the  land  of  the  debtor,  the  pro- 
ceedings may  be  had  before  a  justice ;  otherwise,  in  the  Circuit 
Court.  •Both  the  real  and  personal  property  are  bound  from  the 
service  of  the  writ. 

After  notice  in  a  public  newspaper  of  the  pendency  of  the 
proceedings,  the  court  hears  the  plaintiff's  claim,  and  awards 
execution  against  the  property  attached.    The  proceedings  aie 

(a)  R.S.  of  1843, 467-480. 
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in  rem  unless  the  defendant  personally  appears.  When  the 
property  has  been  attached,  it  may  be  released  and  delivered  to  the 
debtor,  on  his  executing  a  bond  payable  to  the  state  of  Indiana, 
with  approved  sureties,  conditioned  to  take  good  care  of  the 
property,  and  deliver  the  same  on  demand,  if  judgment  be  recov- 
ered against  him  in  the  attachment  suit. 

A  garnishee,  or  person  holding  property  of  the  defendant,  or 
indebted  to  him,  may,  upon  affidavit,  be  summoned  to  answer, 
under  oath,  all  questions  that  may  be  put  to  him,  touching  the 
rights,  property,  decrees,  judgpients,  bonds,  bills,  notes,  accounts, 
contracts  or  credits  of  the  defendant  in  his  hand^,  or  within  his 
knowledge,  agency,  or  control.  From  the  time  that  process  is 
served  on  the  garnishee,  he  is  accountable  to  the  plaintiff  in 
attachment  for  the  money,  property,  or  credits  in  his  hands,  or 
due  or  owing  by  him  to  the  defendant.  Proceedings  may  be  had 
against  the  garnishee  alone,  when  the  writ  of  attachment  is 
returned  "  no  property  found." 

Each  and  every  creditor  of  the  defendant,  on  filing  his  affida- 
vit and  bond,  may,  at  any  time  before  the  final  adjustment  of  the 
suit,  be  permitted  to  prove  his  claim,  and  to  have  any  person  sum- 
moned as  a  garnishee  ;  and  when  final  judgment  is  rendered,  the 
several  creditors  are  paid,  in  proportion  to  the  amount  of  their 
claims,  as  adjusted  by  the  court. 

The  attachment  debtor  may  appear  and  plead,  as  of  course, 
without  giving  bond ;  but  no  such  appearance  or  pleading  shall 
operate  to  discharge  the  property  attached. 

Whenever  any  person,  other  than  the  defendant,  may  claim 
any  personal  property  attached,  the  officer,  previous  to  any  further 
proceedings,  shall  cause  the  right  of  property  to  be  tried,  as  in 
cases  of  property  taken  in  execution ;  and  the  claimant  shall  have 
reasonable  time  to  procure  testimony. 

The  property,  both  real  and  personal,  of  non-residents,  may 
be  attached  for  any  debt  or  demand  against  them ;  and  the  pro- 
ceedings in  foreign  attachment  approximate  as  closely  as  possible 
to  those  in  domestic  attachment.  It  is  provided  that  the  property 
and  interest  of  joint  owners,  either  as  partners  or  otherwise,  shall 
be  liable  by  suit  against  all  or  any  of  them  who  may  be  indebted, 
by  their  proper  names,  or  their  names  of  repute,  or  their  partner- 
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ship  names  and  style;  and  the  estates,  property  and  interest 
which  may  have  descended  to  non-resident  heirs  or  devisees,  or 
become  vested  in  non-resident  executors  or  administrators,  are 
also  liable  for  debts  or  other  demands  against  said  decedent's 
estates.  But  the  property  and  interest  of  one  or  more  joint  own- 
ers, who  are  not  indebted,  shall  not  be  affected  by  the  proceed- 
ings against  joint  owners  who  are  indebted. 

After  due  publication  of  the  pendency  of  the  writ,  the  cause 
is  continued  from  one  term  until  the  next  before  the  court  pro- 
ceeds to  adjudicate  thereon.  And  after  judgment  is  rendered, 
the  creditor  cannot  receive  the  amount  of  his  claim  until  he  gives 
bond,  with  approved  sureties,  payable  to  the  defendant,  condi- 
tioned to  answer  any  suit  the  defendant  may  bring  against  him 
within  twelve  months,  and  to  pay  such  defendant  all  sums  he 
may  have  received,  and  which  were  not  justly  due  and  owing,  (a) 

Attachment  against  hoots. — Boats  and  vessels  of  all  descrip- 
tions, which  are  either  built,  repaired  or  equipped  within  the 
jurisdiction  of  the  state,  or  which  may  come  within  such  juris- 
diction, are  liable  for  all  debts  contracted  by  the  master,  owner 
or  consignee  thereof,  on  account  of  work  done,  or  supplies  ot 
materials  furnished,  on  account  of,  or  towards  the  building, 
repairing,  furnishing  or  equipping  such  boats :  and  the  debts  so 
contracted  shall  be  a  lien  upon  such  boats,  their  tackle,  apparel 
and  furniture,  and  shall  have  preference  over  all  debts  due  from 
the  owner,  master  or  consignee  thereof,  except  the  wages  of 
mariners  and  boatmen.  (6) 

10.  ImprisanmeTii  for  Debt. 

Special  bail  shall  not  be  required,  in  any  case,  unless  the  plain- 
tiff, his  agent,  or  attorney,  shall  make  an  affidavit,  specifying  the 
plaintiff's  right  to  recover  an  existing  debt  or  damages  from  the 
defendant,  and  also  stating  that  he  believes  the  defendant  is  about 
to  leave  the  state  taking  with  him  property  subject  to  execution, 
or  money  or  effects  which  should  be  applied  to  the  payment  of 
plaintiff's  debt  or  damages,  with  intent  to  defraud  him.  When  the 
affidavit  is  filed,  any  judge  of  the  court  or  the  clerk  may  make  an 

(a)  R.  S.  of  1843,  7S3-774.  (h)  lb.  778. 
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<mler  for  bail  which  is  endorsed  on  the  writ  of  capias  ad  respon- 
dam,  and  also  the  amount  of  the  debt  or  damages. 

If  bail  is  not  given,  the  party  is  committed  to  prison  and  held 
there  until  final  judgment ;  and  for  a  time  not  to  exceed  ten  days 
afterwards,  in  order  that  the  plaintiff  may  take  his  body  in  execu- 
tion. But  the  defendant  may  sue  out  a  writ  of  habeas  corpus, 
and  compel  the  plaintiff  to  prove  the  truth  of  the  allegations  in  his 
affidavit ;  and  if  he  fails  to  do  so,  the  defendant  is  discharged.    ' 

The  bail  are  only  liable  for  the  amount  of  property,  money  or 
effects  which  the  plaintiff  may  show  the  defendant  to  have  possess- 
ed at  the  time  of  making  his  affidavit,  (a) 

No  capias  ad  satisfaciendum  shall  issue  against  a  judgment 
debtor,  unless  the  creditor  first  files  an  affidavit  charging  the  debt- 
or with  fraudulently  removing,  concealing  or  conveying  away  his 
property  subject  to  execution,  with  intent  to  defraud  and  delay 
such  creditor,  or  charging  that  the  debtor  has  moneys,  rights, 
credits  or  effects  with  which  the  judgment  or  decree  might  be 
paid,  and  which  he  fraudulently  withholds  and  conceals,  to  delay 
and  defraud  his  creditor.  The  affidavit  may  also  state  that  the 
debtor  has  not  been  held  to  bail  in  the  original  action,  and  a  capi- 
as ad  respondum  may  issue. 

On  filing  the  affidavit,  a  scire  facias  issues  requiring  the  debtor 
to  appear  and  show  cause  why  the  writ  of  ca  sa  should  not  issue 
against  him.  The  debtor  may  appear  and  plead  to  the  scire  facias, 
and  an  issue  to  the  country  be  made  up ;  and  if  he  fails  to  appear 
after  two  returns  of  "  not  found"  to  the  scire  facias,  the  court  may 
determine  the  allegations  of  the  affidavit  in  his  absence,  and  grant 
the  writ,  (b) 

11.  Judgments  and  Executions. 

Whenever  a  judgment  is  rendered  in  any  court  of  record 
for  any  debt,  damages,  sum  of  money,  or  costs,  execution  may  be 
issued  against  the  goods,  chattels,  lands  and  tenements,  of  the 
judgment  debtor,  {c) 

Real  estate,  which  may  be  sold  on  execution,  includes  all  real- 
ty in  possession,  reversion,  or  remainder,  all  realty  fraudulently 

(a)  R.  S.  of  1843, 673.  (6)  lb.  753.  (c)  lb.  743. 
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conveyed  to  the  injury  of  creditors,  all  rights  of  redeeming  mort- 
gaged lands,  and  all  lands  held  by  a  land  office  certificate,  and  all 
realty  held  in  trust  on  an  execution  against  the  cestui  que  trust. 

All  judgments  in  the  Supreme,  Circuit,  and  Probate  Courts, 
and  all  final  decrees  in  Chancery  for  any  debt,  damages,  sum  of 
money,  or  costs,  shall  operate  as  a  lien  on  all  the  realty  of  the 
debtor  in  the  county  where  the  judgment  or  decree  is  rendered, 
and  bind  from  the  rendition  thereof 

Any  person  interested  may  obtain  from  the  clerk  of  the  court 
a  certified  copy  of  the  judgment  or  decree,  and  file  the  same  in 
the  office  of  the  clerk  of  any  Circuit  Court  in  the  state ;  and  from 
the  time  such  copy  is  filed,  recorded,  and  entered  in  the  judgment 
docket  of  any  county,  it  shall  operate  as  a  lien  on  all  the  realty 
of  the  debtor  in  that  county. 

A  judgment  or  decree  ceases  to  be  a  lien  after  ten  years  from 
its  rendition ;  but  the  time  during  which  the  party,  recovering 
such  judgment  or  decree,  is  restrained  from  proceeding  thereon, 
by  appeal,  writ  of  error,  or  injunction,  constitutes  no  part  of  the 
term. 

Any  recognizance,  taken  by  any  court  or  by  any  officer,  shall 
bind  the  real  estate  of  the  principal  therein,  from  the  time  of 
taking  the  same ;  but  only  binds  the  real  estate  of  the  surety  from 
the  time  that  a  judgment  of  forfeiture  is  rendered. 

An  execution  to  another  county  binds  the  realty  from  the  time 
of  the  levy ;  and  the  lien  continues  until  the  sale,  if  due  diligence 
is  used. 

The  equitable  interest  growing  out  of  contracts  for  the  pur- 
chase of  lands  cannot  be  sold  on  execution ;  but  when  an  execu- 
tion has  been  returned  unsatisfied,  in  whole  or  in  part,  the  creditor 
may  file  his  bill  in  Chancery  to  prevent  the  transfer  of  such  con- 
tract, and  to  subject  the  same  to  the  payment  of  his  debt ;  and 
the  court  may  order  the  interest  of  the  debtor  in  the  contract  to 
be  sold,  or  may  transfer  the  same  to  the  complainant,  as  they  may 
deem  most  conducive  to  the  interest  of  the  parties. 

The  reversal  of  any  judgment  or  decree,  by  virtue  of  which 
any  real  estate  has  been  sold,  or  the  title  thereto  decreed,  shall 
not  avoid  any  such  sale  or  title,  if  the  person  to  be  affected  there- 
by shall  be,  or  shall  claim  under  a  bona  fide  purchaser,  without 
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notice,  and  not  under  a  party  to  the  record,  or  attorney  of 
one.  (a) 

A  stay  of  execution,  for  certain  periods,  in  proportion  to  the 
amount  recovered,  the  longest  of  which  is  one  hundred  and 
eighty  days  when  the  sum  and  costs  exceed  one  hundred  dol- 
lars, may  be  had  by  putting  in  bail.  One  or  more  sufficient  free- 
hold sureties  enter  into  a  recognizance  for  the  payment  of  the 
judgment,  interest,  and  costs,  accrued  and  to  accrue.  The  recog- 
nizance may  be  taken  by  the  clerk,  before  the  writ  issues,  or  by 
the  sheriff,  after  he  has  received  it.  The  recognizance  is  made  a 
record,  and 'has  the  force  and  effect  of  a  judgment  confessed  in  a 
court  of  record.  Execution  on  the  judgment  stayed,  and  on  the 
recognizance,  shall  issue  jointly  against  the  parties  thereto ;  but 
the  levy  shall  first  be  made  on  the  property  of  the  defendants  in  the 
original  judgment.  No  stay  is  allowed  on  judgments  against  an 
attorney  for  money  collected,  or  against  persons  or  corporations 
for  money  deposited  with  them,  or  against  clerks,  sheriffs,  coro- 
ners, treasurers,  trustees  of  funds,  and  other  public  officers  acting 
in  a  fiduciary  capacity. 

When  judgment  is  rendered  against  two  or  more  persons,  any 
of  whom  are  sureties  for  the  others,  no  stay  of  execution  shall  be 
allowed,  if  such  sureties  object  at  the  time  of  rendering  the  judg- 
ment, unless  the  bail  for  the  stay  of  execution  will  specially  un- 
dertake to  pay  the  judgment,  in  case  the  amount  cannot  be  made 
from  the  principal  debtor,  (b) 

An  execution  binds  the  goods  and  chattels  from  the  time  of  its 
delivery  to  the  officer,  who  indorses  on  it  the  exact  date  of  its 
reception,  but  if  there  be  several  executions,  whether  issued  from 
a  court  of  record  or  not,  in  the  hands  of  different  officers,  that 
execution,  without  regard  to  the  time  of  its  delivery,  under  which 
the  first  levy  is  made,  shall  have  the  preference  and  hold  the  pro- 
perty. 

In  judgments  on  the  bonds  of  any  officer  at  the  suit  of  the 
state  of  Indiana,  the  real  and  personal  estate  of  the  debtor  shall 
be  bound  from  the  date  of  the  process  by  which  such  suit  was 
instituted,  (c)     The  debtor  may  designate  the  property  to  be  le- 

(€)  R.  S.  of  1843, 454-46«.  (()  lb.  736-739.  (c)  lb.  743-44. 
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vied  on,  and  if  he  fails  to  do  so,  the  officer  may  select ;  but  the 
personal  estate  shall  be  sold  before  the  realty  is  levied  on.  (a) 

All  property  taken  in  execution  must  be  appraised,  and  can- 
not sell  for  less  than  its  fair  value.  Each  party  chooses  a  disin- 
terested householder  as  appraisers,  who,  in  case  of  disagreement, 
choose  a  third ;  the  appraisement  of  any  two  of  them  being  taken 
as  the  value  of  the  property,  (b) 

There  shall  be  no  valuation  or  appraisement  of  property  on 
judgments  against  state,  county,  or  township  officers,  against  ex- 
ecutors,' administrators,  or  guardians,  for  mis-feasance,  mal-fea- 
sance,  or  non-feasance,  against  attorneys,  for  moneys  collected, 
against  banks,  insurance  companies,  and  savings  institutions,  or 
against  the  principal  in  any  delivery  bond,  (c) 

By  the  act  of  February  13th,  1843,  it  is  provided,  that  after 
the  first  day  of  June,  1843,  any  person,  for  a  consideration  arising 
wholly  after  that  time,  may  agree  in  writing  to  pay  any  sum  of 
money,  without  relief  from  valuation  or  appraisement  laws ;  and 
judgment  shall  be  rendered  accordingly,  (d) 

The  amount  of  property  exempt  from  execution  shall  not  ex- 
ceed the  value  of  one  hundred  and  twenty-five  dollars,  (e) 

Remedy  against  sheriff  or  attorney  failing  to  pay  over  money 
collected. — A  sherijfT  failing  to  levy  upon  or  sell  property  liable  to 
an  execution,  or  to  return  a  writ  of  execution  at  the  proper  time, 
or  to  pay  over  the  amount  received  by  him  to  the  person  entitled, 
becomes  liable,  not  only  for  the  amount  of  the  execution  with  inte- 
rest and  costs,  but  ten  per  cent,  damages  on  the  principal  sum. 
This  penalty  may  be  recovered,  either  by  action  on  the  official  bond 
of  the  officer,  or  upon  motion,  after  ten  days  previous  notice  to 
the  court  to  which  the  execution  is  returnable.  (/) 

Where  an  attorney  fails  to  pay  over  money  collected  by  him 
to  the  person  entitled,  the  latter,  upon  filing  a  complaint  in  the 
clerk's  office  of  the  court  upon  whose  process  the  money  was 
collected,  at  least  ten  days  before  the  sitting  of  such  court,  may  re- 
cover a  judgment  for  the  amount  thus  collected,  with  interest  and 
costs  and  ten  per  cent,  damages :  the  court  shall  also  suspend  the 
attorney  from  practice  for  any  length  of  time  in  its  discretion,  (g) 

(a)  R.  S.  of  1843, 746.  (6)  lb.  1044.  (e)  D).  1047. 

Cd\  Ind.  Justice,  319.        (e)  R.  S.  1046.  (/)  lb.  756.  (^)  lb.  668. 
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12.  Effect  of  Death  on  the  Rights  of  Creditors. 

When  an  estate  is  solvent,  the- personal  representative  pays  the 
debts  of  the  decedent  in  the  following  order. 

1.  The  expense  of  administration. 

2.  The  funeral  expenses  and  those  of  the  last  sickness. 

3.  Taxes  assessed  previous  to  decedent's  death. 

4.  Judgments,  decrees,  mortgages,  and  debts  of  record. 

5.  All  judgments  of  courts,  not  of  record,  and  all  recognizances, 
bonds,  notes,  bills,  demands,  and  unliquidated  accounts  whatsoever. 

No  executor  or  administrator  can  give  preference  in  the  pay- 
ment of  any  debt  oyer  other  debts  of  the  same  class ;  except  that 
the  Probate  Court  may  authorize  him  to  pay  rents  due  at  deced- 
ent's death,  in  preference  to  debts  of  the  fourth  class. 

A  debt  due  and  payable,  has  no  preference  over  one  not  due 
of  the  same  class ;  nor  does  the  commencement  of  a  suit  or  the 
recovery  of  a  judgment  thereon  entitle  such  debt  to  any  prefer- 
ence over  other  debts  of  the  same  class. 

No  action  can  be  brought  against  any  executor  or  administra- 
tor as  such,  until  the  expiration  of  one  year  from  the  date  of  his 
^pointment. 

Every  creditor  of  a  decedent  must  file  a  statement  of  his  de- 
mand, ^  the  clerk's  office  of  the  Probate  Court,  within  one  year 
from  the  appointment  of  the  personal  representatives,  and  any 
creditor  who  fails  to  do  so  shall  be  barred  of  any  preference  in 
the  payment  of  his  debt  on  account  of  its  superior  dignity.  The 
creditor  must  also  within  the  year  give  notice  of  his  claim  to  the 
executor  or  administrator,  personally  if  he  resides  in  the  county 
where  administration  is  granted ;  otherwise,  by  filing  the  notice 
in  the  clerk's  office  of  the  same. 

No  executor  or  administrator  is  personally  liable,  on  account 
of  any  debt  or  claim,  for  having  paid  a  debt  of  inferior  dignity 
thereto,  before  notice  that  a  statement  of  the  debt  was  filed  as  re- 
quired, unless  such  inferior  debt  shall  have  been  paid  before  the 
expiration  of  the  time  within  which  the  statement  is  required  to 
be  filed. 

A  debt  not  due  may  be  paid,  by  an  order  of  the  Probate  Court, 
a  rebate  of  the  legal  interest  being  deducted. 
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The  personal  representative  may  require  from  every  creditor 
satisfactory  vouchers  in  support  of  his  claims :  or  the  affidavit  of 
the  claimant,  that  th^  debt  is  justly  due  and  owing,  that  no  pay- 
ments have  been  made  thereon,  and  that  there  are  no  set-offs  against 
the  same,  (a) 

When  an  executor  or  administrator  discovers  that  the  personal 
estate  is  insufficient  to  pay  the  debts  and  liabilities  of  the  decedent, 
he  may  petition  the  Probate  Court  for  an  order  to  sell  the  real 
estate.  His  petition  must  state  the  amount  of  personalty,  his  appli- 
cation of  the  same,  the  debts  outstanding,  the  names  and  ages  of 
the  heirs,  devisees  and  legatees  if  known  ;  and  must  describe  so 
much  of  the  real  estate  as  he  may  think  necessary  to  sell. 

Before  an  order  of  sale  is  made,  due  notice  of  the  petition,  and 
of  the  time  and  place  of  hearing  the  same,  must  be  given  to  the 
heirs,  devisees  and  legatees,  personally  if  tfiey  reside  in  the  state, 
otherwise  by  publication.  An  inventory  and  appraisement  of  the 
realty,  made  in  the  manner  prescribed  for  personal  estate,  shall  be 
filed  in  the  clerk's  office  of  the  Probate  Court. 

If  no  good  cause  to  the  contrary  be  shown,  the  court  will  order 
such  a  portion  of  the  realty  to  be  sold  as  may  be  necessary,  and  the 
sale  may  be  made  privately  or  at  auction  as  the  court  shall  deem 
most  expedient.  But  it  cannot  be  sold  for  a  less  amount,  with  re- 
ference to  its  appraised  value,  than  real  estate  can  be  sold  for  at 
the  time  under  execution.  Instead  of  selling  the  realty,  the*  execu- 
tor or  administrator  may  be  empowered  to  lease  or  mortgage  the 
same,  if  the  necessary  amount  of  money  can  be  procured  upon 
such  lease  or  mortgage. 

Any  of  the  persons  interested  in  the  real  estate  may  prevent  the 
sale^  lease,  or  mortgage  of  the  same,  by  giving  bond  to  the  execu- 
tor or  administrator,  in  a  sum  and  with  sureties  to  be  approved  by 
the  court,  conditioned  to  pay  all  debts  and  liabilities  which  shall 
be  eventually  found  to  be  due  from  the  estate,  so  far  as  the  person- 
alty shall  not  be  sufficient  or  liable  therefor. 

When  a  creditor  has  obtained  a  judgment  against  an  executor 
or  administrator,  and  the  execution  thereon  is  unsatisfied  for  want 
of  personalty,  he  may  petition  the  Probate  Court  for  a  sale  of  the 
realty  to  discharge  his  judgment.     The  personal  representatives 

(a)  R.S.  of  1843,  591-^534. 
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and  the  heirs,  devisees,  and  legatees  of  the  deceased  must  be  made 
defendants  and  duly  notified.  The  court,  on  being  satisfied  of  the 
truth  of  the  plaintifif's  claim,  shall  require  the  executor  or  admin- 
istrator to  file  his  petition  to  convert  the  realty  into  assets  for  the 
payment  of  debts,  (a) 

When  an  executor  or  administrator  discovers  that  an  estate  is 
insolvent,  it  is  his  duty  to  petition  the  Probat/e  Court  to  settle  the 
same  as  such.  This  petition  sets  forth  the  condition  of  the  estate, 
the  outstanding  debts,  the  probable  deficiency,  and  makes  the  heirs, 
devisees  and  legatees  defendants,  and  is  verified  by  his  aflidavit. 
The  court,  on  being  satisfied  of  the  truth  of  the  petition,  declares 
the  estate  insolvent,  and  directs  notice  to  be  given  to  the  creditors, 
by  publication,  requiring  them  to  present  their  claims  within  ten 
months  from  the  date  of  the  notice  or  they  will  not  be  entitled  to 
payment.  After  filing  the  petition,  suits  against  the  estate  are  sus- 
pended, unless  waste  or  fraud  be  alleged. 

After  proof  of  due  publication,  the  court  proceeds  to  hear  and 
determine  all  claims  filed  within  the  time  allowed  by  law,  t)r  within 
such  further  time  as  the  court,  for  good  cause,  may  allow ;  which 
further  time  shall  not  exceed  twelve  months.  Issues  may  be  made 
up  and  the  claims  tried  by  a  jury. 

After  the  estate  has  been  converted  into  money,  the  personal 
representative  pays  the  same  into  the  Probate  Court ;  and  it  shall 
constitute  a  fund  to  be  paid  out  in  the  following  order:  1.  Ex- 
penses of  administration.  2.  Funeral  expenses.  3.  Expenses  of  last 
sickness.  4.  AH  other  demands  which  have  been  allowed,  pro 
rata,  without-regard  to  their  dignity.  No  lien  is  postponed  or  defeat- 
ed ;  and  if  the  estate  bound  is  not  enough  to  pay  the  lien,  the 
balance  unpaid  shall  share  in  the  fund  aforesaid,  on  being  filed  and 
allowed  as  other  claims,  {b) 


13.  Courts. 

The  general  original  jurisdiction  in  civil  cases  is  intrusted  to 
the  Circuit  Courts,  which  hold  two  terms  in  the  year,  in  each 
county,  one  in  the  spring,  the  other  in  the  fall.  There  are  also 
Probate  Courts,  and  Magistrates'  Courts. 

(a)  R.  S.  of  1843, 537-534.  (h)  lb.  535-540. 
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1.  CH0SE8  IN  ACTION. 

S.  BILLS  OF  EXCHANGE  AND  PROHIBBORY  NOTES. 

3.  INTEREST. 

4.  STATUTE  OF  FRAUDS. 

5.  ASSIGNMENT  BY  INSOLVENT  DEBTOR, 
e.  LIMITED  PARTNERSHIPS. 

7.  LOHTATION  OF  ACTIONS. 

8.  ATTACHMENT. 

9.  PROCEEDINGS  IN  CIVIL  SUITS. 

10.  EFFECT  OF  DEATH  UPON  THE  RIGHTS  OF  CREDITORS. 

11.  COURTS. 


1.  C hoses  in  Action, 

All  joint  obligations  and  covenants  are  to  be  construed  as  joint 
and  several,  (a) 

2.  Bills  of  Exchange  and  Promissory  Notes. 

The  principles  of  commercial  law  as  to  bills  of  exchange,  have 
not  been  altered  by  statute  ;  but  promissory  notes,  for  money  or 
any  article  of  personal  property,  whether  under  seal  or  not,  stand 
upon  a  peculiar  footing.  They  may  be  assigned  by  indorsement, 
so  as  to  vest  the  property  therein  in  successive  assignees,  and  au- 
thorize such  assignees  to  maintain  any  dction  for  the  recovery 
thereof,  which  might  have  been  maintained  by  the  obligee  or  payee. 
A  note,  however,  to  A  B  or  bearer  cannot  be  sued  upon  by  the  hold- 
er as  bearer :  the  note  must  be  assigned  by  indorsement,  to  enable 
any  other  than  the  payee  to  sue. 

(a)  R.  6.  399. 
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No  demand  and  notice  is  necessary  to  recover  against  the  as- 
signor or  indorser  of  a  promissory  note ;  but  the  assignee  must  ' 
use  due  diligence  for  the  recovery  of  the  money  or  property  due 
thereon,  or  damages  in  lieu  thereof,  by  prosecuting  a  suit  against 
the  maker,  unless  the  institution  of  such  suit  would  have  been 
unavailing,  or  unless  the  maker  of  the  ieissigned  instrument  had 
absconded  or  left  the  state  before  its  maturity. 

RcOe  of  damcLges  upon  protested  bills, — ^Where  any  foreign 
bill  of'cxchange,  expressed  to  be  for  value  received,  has  been  duly 
protested  for  non-acceptance  or  non-payment,  the  drawers  or  in- 
dorsers  thereof,  upon  being  duly  notified,  shall  pay  the  amount  of 
the  bill,  with  legal  interest  from  the  time  at  which  it  should  have 
been  paid,  and  ten  per  cent,  damages,  with  the  costs  and  charges 
of  protest  in  addition.  The  drawers  or  indorsers  of  a  similar  bill, 
drawn  upon  any  person  or  body  politic,  out  of  the  state,  but  within 
the  United  States,  and  who  have  been  duly  notified  of  its  protest 
for  non-acceptance  or  non-payment,  shall  be  liable  for  the  amount 
of  the  bUI,  with  legal  interest,  and  in  addition,  five  per  cent, 
damages,  with  the  costs  and  charges  of  protest,  {a) 

3.  Interest 

Six  per  cent,  is  the  legal  and  established  rate  of  interest,  ex- 
cept upon  township  loans  of  school  funds,  when  twelve  may  be 
taken.  (6)  An  agreement  is  not  rendered  void  by  the  reservation 
of  usurious  interest ;  but  wherever  that  fact  appears  in  any  action, 
the  creditor  can  only  have  judgment  for  the  amount  of  his  debt, 
after  deducting  threefold  the  amount  of  the  interest,  one-third  of 
which  is  set  apart  for  the  defendant,  and  the  remaining  two-thirds 
appropriated  to  the  county  treasury.  Where  the  usurious  excess 
has  been  paid,  the  penalty,  threefold  the  amount  of  the  interest, 
may  be  recovered  by  the  debtor  on  instituting  an  action  therefor 
within  two  years  from  the  accruing  of  the  right  of  action.  Usury 
cannot  be  set  up  as  a  defence  against  a  note  in  the  hands  of  a 
bona  fide  assignee,  (c) 

(«)  R.  S.  a84.  (fr)  R.  S.  394.         (c)  ConUing  «.  UnderfaiU,  3  Scam.  388. 
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4.  Statute  of  Frauds, 

The  English  statute  of  frauds  and  perjuries  has  been  re-enact- 
ed, with  no  substantial  alteration  except  the  addition  of  the  words 
''  promise  or  agreement "  to  the  clause  requiring  a  writing,  (a) 

5.  Assignment  by  Insolvent  Debtors, 

.     There  is  no  law  depriving  a  failing  debtor  of  the  right  to  pre- 
fer one  creditor  to  another  by  assignment. 

6.  Limited  Partnerships. 

By  an  act  passed  in  1847,  limited  partnerships  have  been 
authorized  in  Illinois  on  the  same  terms,  and  subject  to  the  same 
restrictions,  as  in  the  state  of  New  York. 

7.  Limitation  of  Actions. 

All  actions  of  trespass,  detinue,  trover,  and  replevin,  for  taking 
away  goods  and  chattels,  all  actions  for  arrearages  of  rent  due  on 
a  parol  demise,  and  all  actions  of  account  and  upon  the  case,  ex- 
cept such  as  concern  the  trade  of  merchandise  between  merchant 
and  merchant,  their  factors  or  agents,  must  be  commenced  within 
five  years  after  the  cause  of  action  has  accrued. 

AH  actions  of  debt  or  covenant,  for  rent  'founded  upon  any 
lease  under  seal,  and  all  actions  of  debt  or  covenant  founded 
upon  any  single  or  penal  bill,  promissory  note,  or  writing  obliga- 
tory for  the  direct  payment  of  money,  or  the  delivery  of  prop- 
erty, or  the  performance  of  covenants,  or  upon  any  award  under 
the  hand  and  seal  of  arbitrators,  for  the  payment  of  money  only, 
must  be  commenced  within  sixteen  years  from  the  time  when  the 
cause  of  action  accrued,  or  where  any  payment  has  been  made 
upon  such  instrument,  within  sixteen  years  from  the  time  of 
such  payment. 

Judgments  of  apy  court  of  record,  may  be  revived  by  action 

(a)-R.  8.358. 
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of  debt,  or  scire  facias,  within  twenty  years  from  the  rendition 
of  the  same. 

The  time  during  which  a  party  liable  to  any  of  the  causes  of 
action  specified,  may  be  out  of  the  state,  is  not  reckoned  a  part  of 
the  limitation.  There  is  also  the  usual  saying  in  favor  of  infants, 
feme  coverts,  and  persons  non  compos,  of  the  period  of  limitation 
after  the  removal  of  their  respective  disabilities,  (a) 

8.  AttachmenL 

• 

Any  creditor  or  his  agent  may  obtain  a  writ  of  attach- 
ment from  the  clerk  of  such  court  directed  to  the  sherifif  of 
his  county,  commanding  him  to  attach  the  estate  of  any  kind 
whatever  of  his  debtor,  wherever  found,  or  so  much  as  will  sat- 
isfy the  claim  of  the  creditor,  with  interest  and  costs,  (b)  upon 
filing  an  affidavit  in  the  clerk's  office  of  any  Circuit  Court, 
setting  forth  that  a  person  named  therein  is  indebted  to  such 
creditor  in  a  sum  exceeding  twenty  dollars,  and  also  the  na- 
ture and  amount  of  such  indebtedness  as  near  as  may  be,  and 
stating  that  such  debtor  has  departed  or  is  about  to  depart  from 
the  state,  with  the  intention  of  removing  his  efiects  therefrom  ; 
or  is  about  to  remove  his  property  from  the  state  to  the  injury  of 
such  creditor,  or  that  such  debtor  conceals  himself,  or  defies  the 
sheriflf,  so  that  the  process  cannot  be  served  upon  him,  or  is  a  non* 
resident  of  the  state. 

Before  the  clerk  issues  any  writ  of  attachment,  he  must  take 
bond  with  security  from  the  plaintiff  or  his  agent,  conditioned  to 
pay  all  damage  and  costs  which  may  ensue  by  reason  of  the  same 
to  the  defendant  or  any  other  person  interested.  Where  two  or 
more  persons  are  jointly  indebted,  either  as  partners  or  otherwise, 
and  an  affidavit  is  filed  sufficient  to  bring  any  one  of  them  within 
the  provisions  of  this  law,  the  writ  of  attachment  may  issue 
against  his  efiects.  Where  two  or  more  persons  are  jointly  indebted, 
and  are  non-residents,  writs  of  attachment  may  issue  against  the 
separate  estate  of  any  or  all  of  them,  their  heirs,  executors,  or 
administrators. 

The  plaintiff  in  any  action  of  debt,  covenant,  trespass,  or  on  the 

(a)  R.  S.  348.  (6)  lb.  63. 
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case  upon  premisee,  commenced  by  summons,  may  at  any  turn 
sue  out  an  attachment  against  the  estate  real  and  personal  of  his 
debtor,  before  judgment,  uponiiling  a  sufficient  affidavit  and  bond, 
and  the  proceedings  shall  be  the  same,  as  near  as  may  be,  as  upon 
an  original  attachment,  (a) 

When  the  sheriff  cannot  find  property  of  the  defendant  suffi- 
cient to  satisfy  the  debt,  he  shall  summon  as  garnishees,  all  per- 
sons designated  by  the  plaintiff,  as  having  effects  or  choses  in 
action  of  the  defendant  in  their  possession,  or  as  being  in  any 
wise  indebted  to  him.  It  is  the  duty  of  such  garnishee  to  appear 
before  the  court  upon  the  return  day  of  the  writ,  and  to  make  a 
full  disclosure  on  oath  as  to  the  estate  of  the  defendant,  under  his 
control,  and  to  answer  all  inten'ogatories  propounded  to  hina, 
touching  the  same.  The  plaintiff,  upon  alleging  that  such  gar- 
nishee has  not  made  a  true  return,  may  have  a  jury  impanneledto 
ascertain  the  same,  and  the  court  shall  grant  the  same  judgment, 
as  if  the  finding  of  the  jury  had  been  confessed  by  the  garnishee. 

A  conditional  judgment  may  be  entered  up  against  a  garnishee 
failing  to  appear  at  the  appointed  time,  and  if  upon  a  scire  facias 
on  such  judgment  issued  and  served,  he  still  makes  default,  an 
absolute  judgment  may  be  rendered  against  him  for  the  amount 
of  the  plaintiff's  judgment  against  the  defendant  with  costs.  All 
goods  and  effects  whatsoever  of  the  defendant  in  the  hands  of  the 
garnishee  are  also  liable  to  satisfy  such  judgment. 

Upon  the  return  of  the  writ  of  attachment,  it  is  the  du^  of 
the  clerk  of  the  court,  to  give  notice  for  four  weeks  successively, 
by  advertisement,  in  the  newspaper  most  convenient  to  the  place, 
of  the  pendency  of  the  attachment,  at  whose  suit,  against  whose 
estate,  and  for  what  sum,  and  that  unless  the  defendant  appear, 
give  bail,  and  plead  within  the  time  limited,  judgment  will  be  ren- 
dered against  him  and  the  estate  so  attached  sold.  The  plaintiff 
however  must  establish  the  existence  of  his  debt,  by  legal  testimony.. 

Where  judgment  is  entered  by  default  against  the  estate  of  the 
defendant,  no  execution  can  issue  thereon,  except  against  the 
property  attached. 

The  usual  provisions  are  made  for  the  trial  of  the  right  of 
property,  for  the  sale  of  perishable  goods,  for  aUowance  of  set- 

(a)  R.  S.  70. 
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off,  for  dissolution  o(  the  attachment,  and  return  of  the  property 
upon  giving  bond  for  payment  of  the  judgment,  <fec.  Where 
several  attachments  against  the  same  person,  are  returned  to  the 
same  term,  or  a  civil  judgment  entered  at  same  term  in  any  ac- 
tion against  the  person  who  is  defendant  in  the  attachment,  the 
respective  creditors  are  to  be  paid  pro  rata  out  of  the  common 
efiects ;  provided,  however,  that  creditor  retaking  removed  prop- 
erty shall  have  preference. 

Where  a  writ  of  attachment  is  levied  upon  real  estate,  the 
sheriff  must  file  a  certificate  of  the  fact  with  the  recorder  of  the 
county  where  the  same  is  situated,  and  until  dhe  filing  of  such 
certificate  such  levy  shall  not  tike  effect  as  to  creditors  or  bona 
fide  purchasers  without  notice,  (a) 

The  attachment  law  is  to  be  construed  most  liberally  for  the 
detection  of  fraud. 

No  attachment  is  to  be  quashed  for  any  insufliciency  in  the 
original  affidavit,  writer  bond,  provided  that  the  plaintiff  or  some 
credible  person  for  him,  causes  a  sufficient  affidavit  or  bond  to 
be  filed  at  such  time  as  the  court  may  direct 

The  provisions  for  attachments  before  a  justice  of  the  peace 
are  substantially  the  same.  The  debt  must  not  exceed  one 
hundred  dollars,  (b) 

Attachment  against  boats,  J^.-^A.  lien  is  given  upon  all  boats 
built  in  or  running  upon  the  waters  of  this  state,  in  favor  of  me- 
chanics, tradesmen,  and  others,  who  have  performed  labor  or 
advanced  supplies  for  the  building,  (equipping,  or  repairing  the 
same,  upon  the  engagement  of  the  owner,  master,  or  consignee. 
Unless  this  lien,  however,  is  asserted  within  three  months  from  the 
time  of  the  accruing  of  the  debt,  it  will  not  be  allowed  to  prejudice 
other  creditors,  subsequent  incumbrances,  or  purchasers,  (c) 

9.  Proceedings  in  Civil  Suits,        * 

Arrest. — In  all  actions  commenced  in  any  court  of  record, 
and  founded  upon  any  specialty,  bill,  or  note  in  writing,  or  on  the 
judgment  of  any  court,  foreign  or  domestic,  and  in  all  actions  of 
covenant  and  account,  and  actions  on  verbal  contracts  or  assump- 

(a)  R.  S.  315.  (i)  lb.  58  to  ea.  (e)  lb.  71. 
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sits  in  law,  in  which  the  plaintiff  or  other  predible  person  can 
ascertain  the  sum  due,  or  damages  sustained,  and  that  the  same 
will  be  in  danger  of  being  lost,  or  that  the  benefit  of  whatever 
judgment  may  be  obtained  will  be  in  danger  unless  the  defendant 
or  defendants  are  held  to  bail,  and  such  person  will  make  affidavit 
of  the  facts  before  the  clerk  of  the  court  from  which  the  process 
issues,  or  a  justice  of  the  peace  of  the  state ;  or  when  the  plaintiff 
resides  abroad,  before  any  judge  of  a  court  of  record,  notary  pub- 
lic, or  other  officer  of  the  state  or  kingdom  in  which  he  resides, 
and  who  may  be  duly  authorized  to  administer  an  oath ;  upon  the 
delivery  of  such  affidavit  to  the  clerk  of  the  court  from  which  the 
process  emanates,  such  clerk  sMall  issue  a  capias,  and  indorse 
thereon  an  order  to  the  sheriff  to  hold  the  defendant  to  bail  in  the 
sum  mentioned  in  the  affidavit. 

Where  the  defendant  is  discharged  as  an  insolvent  debtor  the 
bail  will  not  be  liable,  unless  judgment  has  been  previously  recov- 
ered against  him.  Such  discharge  may  be  obtained  by  going 
before  a  probate  judge,  and  delivering  up  all  his  property,  (a) 

Judgment  and  execution. — When  a  judgment  has  been  recov- 
ered against  any  person,  his  goods  and  chattels,  lands  and  tene- 
ments, (including  his  interest  in  any  contract  for  the  sale  or  in- 
cumbrance of  real  estate,)  and  in  some  cases  his  body,  may  be 
taken  in  execution  for  its  satisfaction. 

The  judgment  binds  the  lapds  of  the  debtor  from  the  last  day 
of  the  term  of  the  court  in  which  it  was  rendered  for  the  period 
of  seven  years,  provided  that  execution  has'  issued  at  some  time 
within  a  year  from  the  date  of  the  judgment,  unless  stayed  by 
injunction  or  some  order  of  court.  After  the  lapse  of  seven  years, 
the  judgment  ceases  to  be  a  lien  as  against  bona  fide  purchasers, 
or  subsequent  incumbrances  by  mortgage,  judgment,  or  other- 
wise. 

The  goods  and  chattels  of  the  defendant  are  only  bound  from 
the  time  of  the  delivery  of  the  execution  to  the  sheriff. 

Where  any  writ  of  execution  or  attachment  is  sent  from  the 
court  of  one  county  to  an  officer  of  another,  and  levied  upon  real 
estate  in  such  county,  the  officer  must  make  and  file  a  certificate 
thereof  in  the  recorder's  office  of  such  county ;  and  until  the  same 

(«)R.S.80. 
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is  filed,  the  levy  will  not  take  effect  as  against  creditors  or  bona 
fide  purchasers  without  notice. 

Where  lands  are  sold  upon  execution,  the  defendant,  his  heirs, 
representatives,  or  grantees,  may  redeem  the  same  within  twelve 
months,  by  paying  to  the  purchaser  the  amount  of  the  purchase 
money  and  ten  per  cent,  interest.  After  the  expiration  of  twelve 
months,  and  before  the  expiration  of  fifteen  months,  any  judg- 
ment creditor  of  the  debtor  may  redeem  upon  the  same  terms, 
an  opportunity  being  offered  for  any  other  persons  to  purchase 
the  property  by  bidding  an  amount  greater  than  the  redemption 
money  tendered  by  such  creditor. 

Where  the  sheriff  has  levied  upon  personal  property  by  virtue 
of  any  writ  of  execution,  the  defendant  may  retain  the  same  upon 
giving  bond  and  security  for  its  forthcoming  at  the  day  and  place 
mentioned,  in  the  condition.  If  this  bond  is  broken  the  sheriff 
may  proceed  to  levy  upon  the  defendant's  property,  and  if  this  be 
not  sufficient,  the  property  of  the  security,  and  offer  the  same  for 
sale,  allowing  no  fiirther  indulgence,  (a) 

Garnishment, — Where  the  officer  returns  upon  any  execution 
"  no  property  found,"  and  the  plaintiff  or  other  credible  person 
makes  oath  that  the  defendant  has  no  property  in  his  possession, 
within  the  knowkdge  of  the  affiant,  liable  to  execution,  and  that 
affiant  has  good  reason  to  believe  that  another  person  named  is 
indebted  to  defendant,  or  has  some  estate  belonging  to  defendant 
in  his  hands,  such  person  may  be  summoned  as  a  garnishee,  and 
proceedings  had  against  him  as  in  the  case  of  attachment,  (b)  - 

Imprisonment  upon  a  ca.  sa,,  and  discharge  under  insolvent 
act. — The  constitution  of  Illhaois  provides  that  no  person  shall 
be  imprisoned  for  debt  unless  upon  refusal  to  deliver  up  his  estate 
for  the  benefit  of  his  creditors,  in  such  manner  as  may  be  pre- 
scribed by  law,  or  in  cases  where  there  is  a  strong  presumption  of 
fraud.  The  insolvent  debtor's  act  (c)provides  that  where  any  debtor 
refuses  to  surrender  his  property  in  satisfaction  of  an  execution 
against  him,  upon  affidavit  of  such  fact  by  the  plaintiff  in  the 
execution  or  his  agent,  a  writ  of  capias  ad  satisfaciendum  may 
be  issued  against  the  body  of  such  debtor.  Where  the  debtor 
desires  to  release  his  person  firom  such  imprisonment,  he  may  ap^ 

(a)  R.  S.  300  to  308.  {h)  lb,  307.  {c)  lb.  363. 
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ply  for  a  discbarge  to  the  probate  judge  of  tbe  county  in  wbioh 
tbe  arrest  is  made. .  Sucb  debtor  shall  make  a  full  and  just  invea* 
tory  of  his  entire  estate,  and  also  of  all  his  debts,  and  verify  the 
truth  and  fairness  of  the  same  by  affidavit,  and  also,  that  he  has 
in  no  manner  disposed  of  any  portion  of  his  estate  to  the  injury 
of  his  creditors,  or  to  secure  for  himself  any  future  advantage. 
Any  creditor  may  contest  the  truth  of  such  schedule,  and  for  this 
purpose  witnesses  may  be  examined,  and  the  debtor  interrogated 
on  oath.  The  probate  judge  may,  if  the  proceedings  of  the 
debtor  seem  fair  and  just,  appoint  an  assignee  to  whom  such 
debtor  shall  transfer  all  his  estate,  and  also  grant  to  the  debtor 
a  discharge  which  will  release  him  from  imprisonment,  and  also 
exempt  him  from  arrest  on  account  of  any  debt  mentioned  in  the 
schedule,  until  such  discharge  is  vacated  by  due  course  of  law. 
The  creditor  may  appeal  from  the  decision  of  the  Probate  Court, 
to  the  Circuit  Court,  who  may  impannel  a  jury  to  determine  the 
controversy.' 

It  is  the  duty  of  the  assignee  thus  appointed,  to  collect  the 
estate  of  the  debtor,  and  convert  the  same  into  money  as  soon 
as  may  be,  and  distribute  the  proceeds  among  the  creditors  as  in 
the  case  of  the  insolvent  estates  of  deceased  persons.  The  pro- 
ceedings of  the  assignee  are  under  the  control  and  subject  to  the 
revision  of  the  Probate  Court. 

Where  a  party  desires  to  contest  the  allegation  of  fraud  or 
refusal  tfi  surrender  his  property  upon  which  he  has  been  ar- 
rested, he  may  go  before  the  probate  justice  of  the  county  and 
have  the  allegations  tried  by  a  jury  of  seven  householders. 

10.  Effect  of  Death  upon  the  Rights  of  Creditors. 

The  estates  of  deceased  persons  are  administered  under  tbe 
eye  and  control  of  the  Courts  of  Probate,  which  are  established 
in  each  county  of  the  state.  It  is  the  duty  of  the  executor  or 
administrator,  within  three  months  from  the  granting  of  letters 
testamentary  or  of  administration,  to  make  out  and  return  to  the 
office  of  the  probate  judge  an  inventory  of  the  estate  of  the 
deceased.  He  shall  also  fix  upon  a  certain  term  of  the  Court  of 
Probate,  within  nine  months  from  the  period  of  his  qualification, 
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for  adjusting  and  settling  all  claims  against  the  estate  of  dae 
deceased,  and  give  notice  thereof  by  publication  in  a  newspaper, 
and  also  at  the  door  of  the  court-house  and  other  public  places. 
If  no  objection  is  made  by  any  party  interested,  to  any  claim 
then  presented,  the  same  may  be  established  by  the  affidavit  of 
the  claimant.  If  any  such  claim  is  disputed,  it  must  be  adjudi- 
cated according  to  law. 

No  execution  can  be  issued  against  any  executor  or  adminis- 
trator for  the  period  of  one  year  from  his  qualification,  nor  can 
aay  suit  be  instituted  against  him,  except  in  a  few  special  cases, 
until  the  expiration  of  such  period.  No  suit  can  be  brou^t 
against  an  executor  or  administrator  for  any  cause,  unless  brought 
within  one  year  after  such  representative  has  settled  his  accounts 
with  the  Court  of  Probate.  AH  demands  not  exhibited  within  two 
years  from  the  grant  of  letters  testamentary  or  of  adminii^tration, 
will  be  forever  barred  unless  the  creditor  find  other  estate  of  the 
deceased,  not  inventoried  or  accounted  for  by  the  executor,  in 
which  his  claim  may  be  paid  pro  rata,  out  of  the  subsequently 
discovered  estate.  The  term  of  two  years  is  saved  for  infants, 
feme  coverts,  and  persons  non  compos  mentis,  after  the  removal 
of  their  disability. 

Demands  against  deceased  persons  are  divided  into  the  follow- 
ing classes : 

1st.  Expenses  of  funeral  and  last  sickness. 

2d.  Expenses  of  administration,  and  physician's  bill  during 
last  sickness. 

3d.  Amount  due  by  the  deceased  as  an  executor,  administra- 
tor or  guardian. 

4th.  All  other  demands,  without  regard  to  quality  or  dignity, 
which  shall  be  exhibited  within  two  years  from  the  grant  of 
administration. 

Claims  which  have  been  allowed  by  the  Court  of  Probate  are 
to  be  paid  in  the  order  of  the  preceding  classification ;  and  when 
all  the  demands  of  one  class  cannot  be  satisfied,  they  must  be 
paid  pro  rata. 

When  it  appears  that  the  personal  estate  is  insufficient  to  dis- 
charge all  the  debts  of  the  deceased,  the  executor  or  administra- 
tor may  obtain  an  order  from  the  Circuit  Court  for  a  sale  of  so 
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much  of  the  realty  as  will  supply  the  deficiency ;  and  the  pro- 
ceeds of  such  sale  shall  be  distributed  in  the  same  order  as  other 
assets.  The  real  estate  is  not  however  to  be  sold,  until  the  per- 
sonalty has '  been  exhausted.  The  Court  of  Probate,  upon 
the  application  of  any  party  in  interest,  may  coerce  the'  executor 
or  administrator  to  make  immediate  application  to  the  Circuit 
Court  for  the  sale  of  such  real  estate. 

All  executors  or  administrators  shall  exhibit  their  accounts  for 
settlement  to  the  Court  of  Probate  from  which  their  letters  wert 
obtained,  at  the  first  term  of  such  court  after  the  expiration  of 
one  year  from  the  date  of  the  letters ;  and  in  like  manner  every 
twelve  months  thereafter,  until  such  administration  is  com- 
pleted, (a) 

11.  Courts. 

A  judge  of  the  Supreme  Court  holds  a  Circuit  Court  in  each 
county  of  the  state,  in  the  spring  and  fall,  which  is  invested  with 
general  original  jurisdiction  in  civil  causes. 

(a)  R.  S.  535  to  565. 
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JL  INTBEEST. 

a.  EFFECT  OF  BIAREIAGE  UPON  THE  BIGHTS  OF  PROPKBTT. 

4.  FBAUD8. 

5.  LIMITED  PARTNEBSHIP8. 

e.  LIMITATIONS  OF  ACTIONS. 

7.  ATTACHMENT, 

a  INSOLVENT  LAW. 

9.  PROCEEDINGS  IN  aVIL  SUITS. 

10.  ADMDTISTBATION  OF  ESTATES  OF  DECEASED  FEB80NS. 

1.  Bills  of  Exchange  and  Promissory  Notes. 

Notes  in  writing  for  the  payment  of  a  sum  of  money  to  any 
person  or  bearer,  are  negotiable  as  inland  bills  of  exchange  ac- 
cording to  the  custom  of  merchants,  and  the  payees  and  indorsees 
of  every  such  note,  or  any  holder  where  the  same  is  payable  to 
bearer,  may  maintain  actions  thereon  in  like  manner  as  upon  in- 
land bills  of  exchange.  Days  of  grace  are  not  allowed  upon  any 
bill  of  exchange,  note,  or  draft  payable  on  demand,  but  are  allow- 
ed upon  all  bills  of  exchange  payable  at  sight  or  at  a  future  day 
certain  within  the  state,  and  on  all  negotiable  promissory  notes, 
and  drafts  payable  itt  a  future  day  certain  within  the  state,  where- 
in there  is  no  express  stipulation  to  the  coi^trary.  The  damages 
upon  bills  of  exchange  drawn  or  indorsed  within  the  limits  of  the 
state  and  payable  without  the  United  States,  which  have  been 
protested  for  non-acceptance  or  non-payment,  and  due  notice 
given  of  the  same,  consist  of  the  current  rate  of  exchange  at  the 
time  of  the  demand,  with  five  per  cent,  damages  upon  the  con- 

(«)  R.  6.  of  1846, 157. 
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tents  of  the  bill,  with  interest  upon  the  same  from  the  date  of  the 
protest.  Upon  bills  of  exchange  drawn  or  indorsed  within  the 
state,  but  payable  at  any  place  within  the  states  of  Wiscon^n, 
Indiana,  Illinois,  Pennsylvania,  Ohio,  or  New- York,  which  have 
been  duly  protested  for  non-acceptance  or  non-payment,  besides 
interest  and  costs,  three  per  cent,  damages  upon  the  contents  of 
the  bill :  if  payable  within  either  of  the  states  of  Missouri,  Ken- 
tucky, Maine,  New  Hampshire,  Vermont,  Massachusetts,  Rhode 
Island,  Connecticut,  New  Jersey,  Delaware,  Maryland,  Virginia, 
or  the  District  of  Columbia,  five  per  cent. :  if  payable  at  any  other 
place  within  the  United  Stales,  ten  per  cent. 

No  person  can  be  charged  as  the  acceptor  of  a  biH  of  exchange, 
unless  his  acceptance  be  in  writing,  signed  by  himself  or  his  law- 
ful agent. 

The  holder  of  a  bill  of  exchange  or  promissory  note,  instead 
of  bringing  several  actions  against  the  drawers,  makers,  indorsers, 
or  acceptors,  may  include  them  in  one  action,  and  proceed  to 
judgment  ba  though  they  were  joint  contractors.  (6) 

Notaries  public  are  authorized  to  demand  payment  of  foreign 
and  inland  bills  of  exchange  and  promissory  notes,  and  protest  the 
same  for  non-acceptance  or  non-payment,  and  the  certificate  of 
the  notary,  under  his  hand  and  seal,  shall  be  presumptive  evidence 
(^  such  facts,  unless  the  defendant  annex  an  affidavit  to  his  plea, 
denying  having  received  such  notice,  (c) 

»Boiids,  ckotes  in  action,  4^. — Some  of  the  most  important 
distinctions  at  common  law,  between  sealed  and  unsealed  instru- 
ments, have  been  abolished  by  statute.  Thus,  a  seal  affords  only 
presumptive  evidence  of  a  consideration,  which  may  be  rebutted 
to  the  same  extent  and  in  the  same  manner  as  if  the  instrument 
was  not  under  seal,  (d) 

Neither  a  seal  nor  scroll  is  essential  to  the  validity  of  any 
bond,  deed  of  conveyance,  or  other  contract  in  writing  signed  by 
a  party  or  his  agent. 

Wherever  an  action  of  covenant  or  debt  may  be  brought  upon 
an  instrument  under  seal,  or  a  judgment,  there  an  action  of  as- 
sumpsit maybe  maintained  in  the  same  manner  in  all  respects,  as 
upon  contracts  without  seaL  (e) 

(•)  R.  S.  156.        (»)  lb.  441        (£)  B).  79.       (<0  lb.  460.        (e)  Ih.  487. 
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The  assignees  of  bonds  or  other  choses  in  action,  may  prose- 
cute the  same  in  their  own  names,  subject  to  any  equity  which 
may  have  existed  between  the  original  parties  previous  to  the  no- 
tice of  the  assignment,  (a) 


2.  Interest. 

Parties  to  a  contract  may  stipulate  in  writing  for  the  payment 
of  any  rate  of  interest  not  exceeding  ten  per  cent  Upon  con- 
tracts which  do  not  fix  the  amount  of  interest,  and  upon  judg- 
ments at  law,  or  decrees  in  Chancery,  seven  per  cent,  is  the  legal 
rate.  Where  more  than  the  legal  rate  of  interest  is  reserved,  the 
contract  is  only  void  for  the  excess.  Upon  all  actions  brought 
upon  any  bills  of  exchange  or  promissory  notes,  payable  in  money, 
and  to  order  or  bearer,  originally  given  upon  an  usurious  consi- 
deration, the  indorsee  or  holder  for  a  valuable  consideration  be- 
fore the  maturity  of  the  note,  and  without  notice  of  the  usury, 
may  recover  to  the  same  extent  as  if  no  liteury  was  alleged  or 
proved,  (ft) 


3.  Effect  of  Marriage  upon  the  Rights  of  Property. 

Any  real  or  personal  estate  acquired  by  a  feme  sole  before 
marriage,  or  to  which  after  marriage  she  may  become  entitled  by 
inheritance,  gift,  grant,  or  devise,  and  the  rents,  profits,  and  in- 
come of  such  real  estate,  shall  be  and  continue  her  own  to  the 
same  extent  after  her  marriage  as  before,  liable  for  her  own  debts 
contracted  before  marriage,  but  free  from  liability  for  the  debts  or 
engagements  of  her  husband.  The  wife  is  not,  however,  autho- 
rized to  dispose  of  any  such  personal  or  real  estate  diAring  cover- 
ture without  the  consent  of  her  husband,  except  by  the  order  of 
the  judge  of  probate,  or  the  proper  court  of  the  county ;  nor  is 
the  husband  barred  of  his  title  jby  the  courtesy,  if  his  wife  dies 
without  disposing  of  her  realty,  (c) 

(s)  R.  S.379,  43d.-  (6)  lb.  160.  (e)  lb.  340. 
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4.  Frauds, 

The  general  provisions  of  the  English  statutes  against  fraudu- 
lent conveyances,  and  also  to  prevent  frauds  and  perjuries^  have 
been  adopted  in  England.  It  is  not  necessary,  however,  that  the 
consideration  of  any  promise,  contract,  or  agreement  v^hich  is 
required  to  be  in  writing,  should  be  expressed  on  the  face  thereof; 
but  it  may  be  proved  by  any  other  legal  evidence.  No  action 
can  be  brought  to  charge  any  person  by  reason  of  any  represen- 
tation or  assurance  as  to  the  ability,  credit,  character,  or  trade  of 
another,  except  the  same  be  in  writing. 

No  mortgage  of  goods  and  chattels,  nor  conveyance  of  the 
same  by  way  of  mortgage,  which  is  not  followed  by  delivery  and 
continued  change  of  possession,  will  be  valid  against  the  creditors 
of  the  mortgagor,  unless  the  same  is  filed  in  the  proper  office. 
Nor  will  any  sale  of  goods  and  chattels  be  valid  against  the  credi- 
tors of  either  vendor  or  vendee,  unless  followed  by  a  change  of 
possession,  or  unless  the  persons  claiming  under  the  same,  can 
show  that  it  was  made  in  good  faith  and  without  any  intention 
of  defrauding  creditors  or  purchasers,  {a) 

5.  Limited  Partnerships. 

The  laws  of  Michigan  allow  the  formation  of  limited  partner- 
ships upon  conditions,  and  under  restrictions,  substantially  the 
same  as  those  already  enumerated  in  the  chapter  on  Maine,  (b) 

6.  Limitation  of  Actions. 

All  actions  of  debt,  founded  upon  any  contract  or  liability  not 
under  seal,  except  such  as  are  brought  upon  the  judgment  or  de- 
cree of  any  court  of  record  of  the  United  States,  or  one  of  the 
states  thereof,  all  actions  of  assumpsit  or  upon  the  case  founded 
on  contract,  and  all  actions  of  replevin  and  trover,  must  be 
brought  within  six  years  from  the  time  the  cause  of  action  ac- 
crues.   This  limitation  does  not  apply  to  actions  brought  upon 

(a)  R.  S.  335  to  339. 
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the  bills,  notes,  or  other  evidences  of  debt  issued  by  a  bank. 
Where  the  action  is  brought  to  recover  the  balance  due  upon  a 
mutual  or  open  account  current,  the  cause  of  action  shall  be 
deemed  to  have  accrued  at  the  date  of  the  last  item.  All  per- 
sonal actions  upon  other  contracts  must  be  brought  within  ten 
years,  and  not  thereafter.  Infants,  feme  coverts,  persons  non 
compos  mentis,  insane,  imprisoned,  or  absent  from  the  United 
States  at  the  time  any  cause  of  action  accrues  on  their  behalf, 
may  bring  the  same  at  any  time  within  the  period  of  limitation 
after  the  removal  of  their  disability.  Where  any  person  is  absent 
from  the  state  at  the  time  a  cause  of  action  accrues  against  him, 
or  subsequently  leaves  the  state,  such  period  of  absence  is  not  to 
be  taken  as  a  part  of  the  limitation.  Suit  may  be  commenced 
within  two  years  from  the  discovery  of  any  cause  of  action  which 
has  been  fraudulently  concealed. 

In  actions  upon  any  contract,  express  or  implied,  no  new 
promise  or  acknowledgment  shall  withdraw  a  case  from  the  ope* 
ration  of  the  statute,  unless  the  same  is  in  writing ;  nor  can  one  of 
two  or  more  joint  contractors  or  executors  deprive  the  other  of  the 
benefit  of  the  statute  by  any  written  acknowledgment.  This  pro- 
vision does  not  vary  the  common  law  effect  of  a  partial  pay- 
ment ;  but  no  endorsement  or  memorandum  of  such  payment 
by,  or  on  behalf  of  the  party  to  whom  it  purports  to  have  been 
made,  is  to  be  taken  as  sufficient  proof  of  such  payment,  (a) 

7.  Attachment. 

Any  creditor  may  proceed  against  the  property  of  his  debtor, 
both  real  and  personal,  by  attachment  in  the  Circuit  or  County 
Court,  where  the  debt,  over  and  above  all  legal  set-oifs,  exceeds  the 
sum  of  one  hundred  dollars,  where  before  executing  the  writ  the 
creditor,  or  some  one  in  his  behalf,  makes  and  annexes  to  the  writ 
an  affidavit,  stating  that  the  defendant  is  indebted  to  the  plaintiff, 
and  specifying  the  amount  of  such  indebtedness  as  near  as  may 
be,  over  and  above  all  legal  set-oiTs,  and  that  the  same  is  due  upon 
contract  express  or  implied,  or  upon  judgment,  and  containing  a 
further  statement,  that  the  deponent  kndws,  or  has  good  reason 

(a)  R.  S.  600. 
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sits  in  law,  in  which  the  plaintiff  or  other  credible  person  can 
ascertain  the  sum  due,  or  damages  sustained,  and  that  the  same 
will  be  in  danger  of  being  lost,  or  that  the  benefit  of  whatever 
judgment  may  be  obtained  will  be  in  danger  unless  the  defendant 
or  defendants  are  held  to  bail,  and  such  person  will  make  affidavit 
of  the  facts  before  the  clerk  of  the  court  from  which  the  process 
issues,  or  a  justice  of  the  peace  of  the  state ;  or  when  the  plaintiff 
resides  abroad,  before  any  judge  of  a  court  of  record,  notary  pub- 
lic, or  other  officer  of  the  state  or  kingdom  in  which  he  resides, 
and  who  may  be  duly  authorized  to  administer  an  oath ;  upon  the 
delivery  of  such  affidavit  to  the  clerk  of  the  court  from  which  the 
process  emanates,  such  clerk  slfall  issue  a  capias,  and  indorse 
thereon  an  order  to  the  sheriff  to  hold  the  defendant  to  bail  in  the 
sum  mentioned  in  the  affidavit. 

Where  the  defendant  is  discharged  as  an  insolvent  debtor  the 
bail  will  not  be  liable,  unless  judgment  has  been  previously  recov- 
ered against  him.  Such  discharge  may  be  obtained  by  going 
before  a  probate  judge,  and  delivering  up  all  his  property,  (a) 

Judgment  and  execution. — When  a  judgment  has  been  recov- 
ered against  any  person,  his  goods  and  chattels,  lands  and  tene- 
ments, (including  his  interest  in  any  contract  for  the  sale  or  in- 
cumbrance of  real  estate,)  and  in  some  cases  his  body,  may  be 
taken  in  execution  for  its  satisfaction. 

The  judgment  binds  the  lapds  of  the  debtor  from  the  last  day 
of  the  term  of  the  court  in  which  it  was  rendered  for  the  period 
of  seven  years,  provided  that  execution  has'  issued  at  some  time 
within  a  year  from  the  date  of  the  judgment,  unless  stayed  by 
injunction  or  some  order  of  court.  After  the  lapse  of  seven  years, 
the  judgment  ceases  to  be  a  lien  as  against  bona  fide  purchasers, 
or  subsequent  incumbrances  by  mortgage,  judgment,  or  other- 
wise. 

The  goods  and  chattels  of  the  defendant  are  only  bound  from 
the  time  of  the  delivery  of  the  execution  to  the  sheriff. 

Where  any  writ  of  execution  or  attachment  is  sent  from  the 
court  of  one  county  to  an  officer  of  another,  and  levied  upon  real 
estate  in  such  county,  the  officer  must  make  and  file  a  certificate 
thereof  in  the  recorder's  office  of  such  county ;  and  until  the  same 

(a)R.S.60. 
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is  filed,  the  levy  will  not  take  effect  as  against  creditors  or  bona 
fide  purchasers  without  notice. 

Where  lands  are  sold  upon  execution,  the  defendant,  his  heirs, 
representatives,  or  grantees,  may  redeem  the  same  vrithin  twelve 
months,  by  paying  to  the  purchaser  the  amount  of  the  purchase 
money  and  ten  per  cent,  interest.  After  the  expiration  of  twelve 
months,  and  before  the  expiration  of  fifteen  months,  any  judg- 
ment creditor  of  the  debtor  may  redeem  upon  the  same  terms, 
an  opportunity  being  offered  for  any  other  persons  to  purchase 
the  property  by  bidding  an  amount  greater  than  the  redemption 
money  tendered  by  such  creditor. 

Where  the  sheriff  has  levied  upon  personal  property  by  virtue 
of  any  writ  of  execution,  the  defendant  may  retain  the  same  upon 
giving  bond  and  security  for  its  forthcoming  at  the  day  and  place 
mentioned,  in  the  condition.  If  this  bond  is  broken  the  sheriff 
may  proceed  to  levy  upon  the  defendant's  property,  and  if  this  be 
not  sufficient,  the  property  of  the  security,  and  offer  the  same  for 
sale,  allowing  no  fiirther  indulgence,  (a) 

Garnishment. — Where  the  officer  returns  upon  any  execution 
"  no  property  found,"  and  the  plaintiff  or  other  credible  person 
makes  oath  that  the  defendant  has  no  property  in  his  possession, 
within  the  knowledge  of  the  affiant,  liable  to  execution,  and  that 
affiant  has  good  reason  to  believe  that  another  person  named  is 
indebted  to  defendant,  or  has  some  estate  belonging  to  defendant 
in  his  hands,  such  person  may  be  summoned  as  a  gamiahee,  and 
proceedings  had  against  him  as  in  the  case  of  attachment.  (6)  * 

Imprisonment  upon  a  ca.  sa.,  and  discharge  under  insolvent 
act — The  constitution  of  Illinois  provides  that  no  person  shall 
be  imprisoned  for  debt  unless  upon  refusal  to  deliver  up  his  estate 
for  the  benefit  of  his  creditors,  in  such  manner  as  may  be  pre- 
scribed by  law,  or  in  cases  where  there  is  a  strong  presumption  of 
fraud.  The  insolvent  debtor's  act  (c)provides  that  where  any  debtor 
refuses  to  surrender  his  property  in  satisfaction  of  an  execution 
against  him,  upon  affidavit  of  such  fact  by  the  plaintiff  in  the 
execution  or  his  agent,  a  writ  of  capias  ad  satisfaciendum  may 
be  issued  against  the  body  of  such  debtor.  Where  the  debtor 
desires  to  release  his  person  from  such  imprisonment,  he  may  ap- 

(•)  R.  S.  300  to  306.  (b)  Jb,  307.  (c)  lb.  989. 
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p}y  for  a  discharge  to  the  probate  judge  of  the  county  in  which 
the  arrest  is  made. .  Such  debtor  shall  make  a  full  and  just  inven* 
tctty  of  his  entire  estate,  and  also  of  all  his  debts,  and  verify  the 
truth  and  fairness  of  the  same  by  affidavit,  and  also,  that  he  has 
in  no  manner  disposed  of  any  portion  of  his  estate  to  the  injury 
of  his  creditors,  or  to  secure  for  himself  any  future  advantage. 
Any  creditor  may  contest  the  truth  of  such  schedule,  and  for  this 
purpose  witnesses  may  be  examined,  and  the  debtor  interrogated 
on  oath.  The  probate  judge  may,  if  the  proceedings  of  the 
debtor  seem  fair  and  just,  appoint  an  assignee  to  whom  such 
debtor  shall  transfer  all  his  estate,  and  also  grant  to  the  debtor 
a  discharge  which  will  release  him  from  imprisonment,  and  also 
exempt  him  from  arrest  on  account  of  any  debt  mentioned  in  the 
schedule,  until  such  discharge  is  vacated  by  due  course  of  law. 
The  creditor  may  appeal  from  the  decision  of  the  Probate  Court, 
to  the  Circuit  Court,  who  may  impannel  a  jury  to  determine  the 
controversy.' 

It  is  the  duty  of  the  assignee  thus  appointed,  to  collect  the 
estate  of  the  debtor,  and  convert  the  same  into  money  as  soon 
as  may  be,  and  distribute  the  proceeds  among  the  creditors  as  in 
the  case  of  the  insolvent  estates  of  deceased  persons.  The  pro- 
ceedings of  the  assignee  are  under  the  control  and  subject  to  the 
revision  of  the  Probate  Court. 

Where  a  party  desires  to  contest  the  allegation  of  fraud  or 
refusal  ifi  surrender  his  property  upon  which  he  has  been  ar- 
rested, he  may  go  before  the  probate  justice  of  the  county  and 
have  the  allegations  tried  by  a  jury  of  seven  householders. 

10.  Effect  of  Death  upon  the  Rights  of  Creditors. 

The  estates  of  deceased  persons  are  administered  under  the 
eye  and  control  of  the  Courts  of  Probate,  which  are  established 
in  each  county  of  the  state.  It  is  the  duty  of  the  executor  or 
administrator,  within  three  months  from  tlie  granting  of  letters 
testamentary  or  of  administration,  to  make  out  and  return  to  the 
office  of  the  probate  judge  an  inventory  of  the  estate  of  the 
d^eased.  He  shall  also  6x  upon  a  certain  term  of  the  Court  of 
Probate,  within  nine  months  from  the  period  of  his  qualification, 
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for  adjusting  and  settling  all  claims  against  the  estate  of  the 
deceased,  and  give  notice  thereof  by  publication  in  a  newspaper, 
and  also  at  the  door  of  the  court-house  and  other  public  places. 
If  no  objection  is  made  by  any  party  interested,  to  any  claim 
then  presented,  the  same  may  be  established  by  the  affidavit  of 
the  claimant.  If  any  such  claim  is  disputed,  it  must  be  adjudi- 
cated according  to  law. 

No  execution  can  be  issued  against  any  executor  or  adminis- 
trator for  the  period  of  one  year  from  his  qualification,  nor  can 
any  suit  be  instituted  against  him,  except  in  a  few  special  cases, 
until  the  expiration  of  such  period.  No  suit  can  be  brought 
against  an  executor  or  administrator  for  any  cause,  unless  brought 
within  one  year  after  such  representative  has  settled  his  accounts 
with  the  Court  of  Probate.  All  demands  not  exhibited  within  two 
years  from  the  grant  of  letters  testamentary  or  of  administration, 
will  be  forever  barred  unless  the  creditor  find  other  estate  of  the 
deceased,  not  inventoried  or  accounted  for  by  the  executor,  in 
which  his  claim  may  be  paid  pro  rata,  out  of  the  subsequently 
discovered  estate.  The  term  of  two  years  is  saved  for  infants, 
feme  coverts,  and  persons  non  compos  mentis,  after  the  removal 
of  their  disability. 

Demands  against  deceased  persons  are  divided  into  the  follow- 
ing classes : 

1st.  Expenses  of  funeral  and  last  sickness. 

2d.  Expenses  of  administration,  and  physician's  bill  during 
last  sickness. 

3d.  Amount  due  by  the  deceased  as  an  executor,  administra- 
tor or  guardian. 

4th.  All  other  demands,  without  regard  to  quality  or  dignity, 
which  shall  be  exhibited  within  two  years  from  the  grant  of 
administration. 

Claims  which  have  been  allowed  by  the  Court  of  Proba-te  are 
to  be  paid  in  the  order  of  the  preceding  classification ;  and  when 
all  the  demands  of  one  class  cannot  be  satisfied,  they  must  be 
paid  pro  rata. 

When  it  appears  that  the  personal  estate  is  insufficient  to  dis- 
charge all  the  debts  of  the  deceased,  the  executor  or  administra- 
tor may  obtain  an  order  from  the  Circuit  Court  for  a  sale  of  so 
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benefit  of  big  creditors,  and  are  subject  to  be  controlled  or  re« 
moved  for  proper  cause  by  the  Circuit  Court  of  the  county  in 
which  they  reside.  It  is  their  duty  to  take  possession  of  the  en- 
tire estate  of  the  insolvent,  to  collect  its  debts,  to  convert  the 
realty  and  personalty  as  speedily  as  possible  into  money,  to  call 
in  all  claims  against  the  insolvent,  and  adjust  the  same,  either 
personally  with  the  creditor  or  by  reference  to  arbitration,  and 
within  fifteen  months  from  the  time  of  their  appointment  to  call  a 
general  meeting  of  the  creditors,  at  some  time  not  more  distant 
than  three  nor  less  distant  than  two  months,  for  adjusting  all  de- 
mands against  the  estate,  and  declaring  the  amount  of  the  assets. 
The  assignees,  after  deducting  their  necessary  disbursements  am} 
a  commission  of  five  per  cent,  on  the  amount  of  assets,  shall  dis- 
charge all  debts  entitled  to  a  preference  by  the  laws  of  the  United 
States,  and  then  pay  all  debts  which  may  be  owing  by  the  debtor 
as  guardian,  executor,  administrator,  or  trustee.  The  residue 
shall  be  distributed  equally  among  all  those  who  were  creditors 
at  the  time  of  making  the  assignment,  and  who  have  presented 
their  claims  as  such,  and  whose  debts  have  been  ascertained,  in 
proportion  to  their  respective  demands.  Where  the  claim  of  a 
creditor  is  not  due,  he  may  receive  his  proportion  of  the  dividend 
by  deducting  a  rebate  of  legal  interest.  Where  the  whole  estate 
of  the  debtor  is  not  distributed  upon  the  first  dividend,  the  as- 
signees shall  make  a  similar  dividend  from  year  to  year  so  long  as 
any  money  remains  in  their  hands.  A  creditor  who  has  neg- 
lected to  deliver  to  the  assignees  an  account  of  his  demand 
before  .the  first  dividend,  and  who  delivers  the  same  before  the 
second  dividend,  shall  receive  the  proportion  to  which  he  would 
have  been  entitled  in  the  former  dividend,  before  any  distribution 
is  made  to  the  creditors,  (a) 

9.  Proceedings  m  Civil  Suits, 

Bail — Personal  actions  may  be  commenced  either  by  a  writ 
of  summons,  or  a  capias  ad  respondendum.  In  either  case,  where 
the  plaintiff  is  a  non-resident  of  the  state,  the  writ  must  be  in- 
dorsed by  some  responsible  inhabitant  of  the  state,  who  thereby 

(a)  R.S.  607to(i95. 
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becomes  liable  for  costs.  In  actions  upon  contraetSi  express  or 
implied,  a  capias  can  only  issue  where  the  action  is  to  recover 
damages  for  any  breach  of  promise  to  marry,  or  for  money,  coU 
lected  by  any  public  officer,  or  for  any  misconduct  or  neglect  in 
office,  or  any  professional  employment  where  the  plaintiff  or  some 
are  in  his  behaif,  makes  and  attaches  to  the  writ  an  affidavit,  sta- 
ting that  he  has  a  claim  for  damages  against  the  defendant,  for 
the  cause  of  action  therein  stated,  and  upon  which  he  believes 
that  he  or  the  plaintiff  is  entitled  to  recover  a  certain  sum,  being 
more  than  one  hundred  dollars,  (a)  fiut  a  warrant  to  arrest  the 
defendant  may  issue  in  other  cases,  where  the  plaintiff  establishes 
by  his  own  affidavit  or  that  of  some  other  person,  that  there  is  a 
debt  due  to  him  from  the  defendant,  specifying  the  nature  and 
amount  thereof  as  near  as  may  be,  for  which  the  defendant  cannot 
be  imprisoned,  and  one  or  more  of  the  following  particulars : 

1.  That  the  defendant  is  about  to  remove  any  of  his  property 
out  of  the  jurisdiction  of  the  court  where  the  suit  is  brought, 
with  intent  to  defraud  his  creditor ;  or 

2.  That  the  defendant  has  property  or  rights  in  action  which 
be  fraudulently  conceals,  or  that  he  has  rights  in  action,  or  some 
interest  in  public  or  corporate  stock,  money,  or  evidence  of  debt, 
which  he  unjustly  refuses  to  apply  to  the  payment  of  any  judg- 
ment or  decree  which  shall  have  been  rendered  against  him,  be- 
longing to  the  complainant ;  or 

3.  That  he  has  assigned,  removed,  or  disposed  of,  or  is  about 
to  dispose  of  any  of  his  property,  with  the  intent  to  defraud  his 
creditor  or  creditors ;  or 

4.  That  the  defendant  fraudulently  contracted  the  debt  or 
incurred  the  obligation  respecting  which  suit  is  brought. 

The  defendant  may  controvert  the  truth  of  the  plaintiff's  allega- 
tion, before  the  court  or  officer  having  jurisdiction  of  the  cause, 
and  he  will  be  discharged  or  committed  according  to  the  result 
of  the  trial.  (6) 

A  defendant  arrested  upon  a  capias  may  release  his  body  by 
executing  a  bail  bond  with  sufficient  sureties,  or  he  may  obtain 
the  liberty  of  the  jail  limits,  which  are  coextensive  with  the 
Qounty,  on  giving  a  hosjA  with  sufficient  surety  that  he  wil)  not 
escape. 

fa)  R.  8. 483,  434.  (h)  fl>.  604  to  M7. 
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Organization  of  courts. — The  jurisdiction  over  civil  actions 
is  mainly  distributed  between  the  County  Courts  and  the  Circuit 
Courts.  The  former  are  courts  of  record,  held  in  each  county 
on  the  first  Monday  of  every  month,  and  having  original  and 
exclusive  jurisdiction  in  civil  actions,  .where  the  damages  claimed 
do  not  exceed  five  hundred  dollars.  No  cause  can  be  continued 
in  the  County  Court  for  a  longer  term  than  three  months.  Where 
a  judgment  has  been  rendered  in  the  County  Court,  whether  upon 
confession  or  on  trial,  the  defendant  may  at  any  time  within  ten 
days,  stay  the  execution  thereon,  by  filing  with  the  clerk  satis- 
factory security  in  writing  for  the  payment  of  the  judgment, 
interest,  and  costs ;  and  if  this  obligation  is  broken,  execution  may 
at  once  issue  against  the  surety  as  well  as  the  principal,  (a) 

The  Circuit  Courts  have  jurisdiction  in  all  cases  where  the 
damages  claimed  exceed  five  hundred  dollars.  They  are  held  at 
least  once  a  year  in  every  county,  and  twice  a  year  in  the  greater 
number.  There  is  no  provision  for  the  stay  of  execution  upon 
the  judgments  of  this  court. 

Judgment  and  execution,  (b) — The  entire  estate  of  a  debtor,  both 
real  and  personal,  including  estates  in  remainder  and  reversion, 
and  equities  of  redemption,  may  be  sold  upon  an  execution  on  a 
judgment  at  law  or  decree  in  Chancery.  The  lien,  however,  of  a 
judgment  only  attaches  from  the  time  of  actually  levying  the 
writ  of  execution.  Execution  may  issue  as  of  right,  at  any  time 
within  two  years  from  the  rendition  of  the  judgment.  Where 
several  executions  have  issued  against  the  same  defendant,  that 
which  was  first  delivered  to  the  officer  shall  have  priority,  althou^ 
a  subsequent  execution  may  have  been  previously  levied,  provided 
no  sale  has  taken  place  under  such  levy. 

The  writ  of  capias  ad  satisfaciendum,  may  issue  upon  a  judg- 
ment in  any  of  the  cases  already  specified,  where  the  party  may 
be  arrested  on  mesne  process,  and  is  subject  to  the  same  condi- 
tions and  restrictions.  No  female,  however,  can  be  imprisoned 
upon  any  process  in  any  civil  action. 

A  debtor  who  has  been  imprisoned  on  execution  for  a  certain 
length  of  time,  as  for  example  nine  months  where  the  debt  ex- 
ceeds five  hundred  dollars,  six  months  where  it  exceeds  one  but 

(•)  R.  8. 378  to  389.  (6)  lb.  474  to  480. 
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not  five  huddred  dollars,  may  be  discharged  from  confinement  on 
his  giving  notice  of  his  inability  to  pay  the  debt,  and  his  desire 
to  take  the  benefit  of  the  law  for  the  relief  of  poor  debtors,  and 
making  oath,  and  establishing  to  the  satisfaction  of  the  oiBcer, 
that  he  has  no  estate  except  such  as  is  exempt  from  execution,  to 
the  value  of  twenty  dollars,  and  that  he  has  no  estate  then  con- 
cealed or  conveyed,  with  design  to  secure  the  same  to  his  own 
use,  or  that  of  his  family,  or  to  defraud  his  creditors.  The  law 
then  provides  that  the  debtor  shall  not  only  be  exempt  from  future 
imprisonment  for  such  debt,  but  that  he  shall  be  discharged  from 
the  same.  There  are  many  cases  in  which  this  clause  would  im- 
pair the  obligation  of  contracts,  and  as  to  them  it  is  of  course  null 
and  void,  (a)  See  farther  the  provisions  for  insolvent  debtors 
under  the  title,  " Insolvent  Law" 

Upon  the  writ  of  fieri  facias,  not  only  the  goods  and  chattels, 
but  in  case  of  their  insufficiency,  the  real  estate  of  the  defendant 
may  be  sold.  Money,  bills,  or  evidences  of  debt  issued  by  any 
moneyed  corporation  and  circulated  as  money,  the  interest  of  a 
stockholder  in  any  joint  stock  company,  the  inteitst  of  a  bailor 
in  goods  or  chattels  pledged  by  way  of  mortgage  or  security  for.  the 
performance  of  any  contract,  and  all  other  goods  liable  to  execu- 
tion at  common  law,  unless  specially  exempted,  may  be  taken  and 
soM.  The  amount  of  property  exempt  from  execution  is  very 
considerable. 

Remedy  against  sheriffs  and  attorneys, — Any  attorney, 
sheriff,  justice  of  the  peace,  or  other  officer,  having  collected 
money  belonging  to  another,  and  refu.sing  to  pay  it  over  wjthin  a 
reasonable  time  after  a  demand  thereof,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  on  conviction  may  be  punished  by  imprison- 
ment in  the  county  jail,  for  not  more  than  one  year,  or  by  a  fine 
not  exceeding  four  times  the  amount  thus  received,  or  by  both,  at 
the  discretion  of  the  officer.  (6)  Where  any  officer  unreasona- 
bly neglects  to  pay  over  money  collected  by  him  on  execution, 
when  demanded  by  the  creditor,  he  is  liable  for  five  times  the.law- 
(ul  interest  in  addition  to  the  principal,  from  the  time  of  the  de- 
mand until  payment,  (c) 

(«)  R.  S.  624.    Acts  of  1847, 172.  *   (h)  R.  8.  666.  (<r)  lb.  479. 
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10.  Administration  of  the  Es3tate$  of  Deceased  Persons, 

Letters  testamentary  or  of  administration  are  granted  to  the 
proper  person  by  Courts  of  Probate.  It  is  the  duty  of  executors 
or  administrators  to  make  and  return  to  the  Probate  Court,  within 
three  months  from  their  qualification,  a  complete  inventory  of 
the  estate  of  the  deceased,  to  administer  the  same  according  to 
law  and  the  will  of  the  testator,  to  pay  debts  and  legacies,  and  to 
render  an  account  of  his  administration  to  the  Probate  Court 
within  one  year,  and  at  any  other  time  which  may  be  required. 
The  widow  of  a  deceased  person,  besides  her  wearing  apparel 
and  ornaments,  may  take  any  quantity  of  the  household  furniture 
not  exceeding  in  value  two  hundred  and  fifty  dollars,  and  any 
other  personal  property  not  exceeding  in  value  two  hundred  dol- 
lars. The  widow  and  children  are  allowed  such  provision  from 
the  personal  estate  as  the  Court  of  Probate  may  think  sufficient 
for  their  maintenance  during  the  settlement  of  the  estate,  which, 
in  case  of  an « insolvent  estate,  is  not  to  continue  for  a  longer 
period  than  one  year  from  the  time  of  granting  administration, 
nor  for  any  time  after  the  assignment  to  the  widow  of  her  dower 
and  personalty.  Where  the.  deceased  person  leaves  children 
under  seven  years  of  age,  having  no  mother,  or  where  the  mother 
dies  before  they  reach  such  age,  it  is  the  duty  of  the  Probate 
Court  to  make  an  allowance  for  their  {jpaintenance,  until  they 
arrive  at  such  age,  out  of  the  personal  estate  and  the  income  of 
the  real  estate  which  would  have  been  assigned  to  the  mother,  if 
living.  The  personal  estate  is  the  primary  fund  for  the  payment 
of  debts,  but  in  case  of  its  insufficiency,  the  real  estate  (saving 
the  widow's  dower)  may  be  sold  under  a  license  to  be  obtaine4 
from  the  Court  of  Probate,  on  a  petition  filed  by  the  executor  or 
administrator,  setting  forth  the  necessary  facts,  and  affording  an 
opportunity  for  all  persons  interested  to  controvert  the  same. 
The  proceeds  of  the  sale  are  deemed  assets  in  the  hands  of  execu- 
tors or  administrators,  and  their  sureties  are  responsible  for  the 
proper  application  of  the  same.  Where  there  are  any  debts  exist- 
ing against  a  deceased  person,  it  is  the  duty  of  the  Probate  Court,  ■ 
after  granting  letters  testamentary  or  of  administration,  to  appoint 
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two  or  more  suitable  persons  as  commissioners,,  to  receive,  exam- 
ine, and  adjust  all  claims  against  the  deceased.  It  is  the  duty  of 
such  commissioners  to  appoint  a  convenient  time  and  place  for 
executing  their  commission,  and  to  give  notice  of  the  same  within 
sixty  days,  to  all  creditors,  and  also  of  the  time  which  the  Court 
of  Probate  may  allow  for  the  presentation  of  their  claims ;  the 
notice  to  be  given  both  by  posted  advertisement  and  newspaper 
publication,  for  four  weeks  successively.  The  Probate  Court  shall 
allow  such  time  to  creditors  for  the  presentation  of  their  claims 
as  the  circumstances  of  the  case  may  require,  not  in  the  first 
instance  to  exceed  eighteen  or  fall  short  of  six  months,  nor  to  be 
extended  for  any  case  beyond  the  period  of  two  years  from  the 
date  of  the  commission.  Creditors  not  presenting  their  claim 
within  the  time  allowed,  are  forever  barred.  After  the  appoint- 
ment of  commissioners,  no  personal  action  can  be  brought  against 
an  executor  or  administrator,  nor  can  any  attachnfient  or  execu- 
tion be  issued  against  the  estate  of  a  deceased  person  until  after 
the  expiration  of  the  period  limited  by  the  court  for  the  payment 
of  debts.  The  commissioners  are  empowered  and  directed  to 
decide  upon  all  claims  against  the  deceased,  and  to  report  a  list 
of  such  as  may  be  allowed,  at  the  expiration  of  the  time  limited 
for  presentation.  Any  executor,  administrator,  or  creditor,  may 
appeal  from  the  decision  of  the  commissioners  to  the  Circuit  Court 
for  the  same  county,  upon  application  filed  in  the  probate  oflice 
within  sixty  days  from  the  report  of  the  commission :  the  appeal 
to  be  tried  by  such  court,  with  the  assistance  of  a  jury,  if  any 
questions  of  fact  are  involved.  Contingent  claims  may  be  pre- 
sented to  the  commissioners,  and  if  allowed,  the  Court  of  Probate 
inay  direct  the  executor  or  administrator  to  retain  sufiicient 
estate  to  pay  the  same,  or  its  ratable  proportion,  when  it  becomes 
absolute.  Upon  the  return  of  the  report  of  the  commissioners, 
the  Court  of  Probate  shall  make  a  decree  for  the  distribution  of 
assets  among  the  creditoiii,  within  some  time,  in  the  first  instance 
not  exceeding  eighteen  months,  but  which  may  be  extended  from 
time  to  time,  on  the  application  of  the  executor  or  administrator, 
showing  good  cause,  for  periods  of  one  year,  provided  that  the 
entire  term  thus  allowed  is  not  to  exceed  four  years.  It  is  the 
duty  of  the  executor  or  administrator  to  give  notice,  by  publica- 
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tion,  for  three  successive  weeks,  in  some  newspaper  to  be  design 
nated  by  the  Court  of  Probate,  of  the  time  limited  for  the  payment 
of  debts ;  and  aay  creditor  neglecting  to  present  his  claim  for  two 
years  from  the  date  of  the  last  publication,  is  for  ever  barred. 

Where  the  assets  of  the  deceased  are  not  sufficient  for  the  pay- 
ment of  all  his  debts,  the  following  order  is  to  be  observed,  after 
paying  the  necessary  expenses  of  administration : 

1st.  The  necessary  funeral  expenses. 

2d.  The  expenses  of  the  last  sickness. 

3d.  Debts  having  a  preference  by  the  laws  of  the  United 
States. 

4th.  Debts  due  to  other  creditors. 

No  creditor  of  one  class  is  to  receive  any  portion  of  his  debt 
until  all  those  of  the  preceding  class  have  been  fully  paid. 

Before  the  account  of  any  administrator  or  executor  will  be 
allowed,  notice  must  be  given  to  all  persons  interested,  of  the 
time  and  place  of  examining  the  same.  Where  the  executor  or 
administrator  neglects  to  render  his  account  at  the  proper  time 
after  being  duly  cited  by  the  Court  of  Probate,  he  is  liable  upon 
his  official  bond  for  any  damage  which  may  ensue,  {a) 

(a)  R.  S.  383,  307. 
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1.  Assurances  of  Debt 

Book  accounts. — Book  accounts  are  made  evidence  in  certain 
cases,  where  confirmed  by  the  oath  of  the  plaintiff  or  his  clerk  or 
agent.  The  books  must  be  produced  at  the  trial  of  the  cause,  and 
the  party  must  swear  that  they  are  his  account  books,  that  they 
contain  the  original  entries  of  charges  for  goods  or  other  articles 
delivered,  or  work  and  labor  or  other  services  performed,  or 
materials  found,  and  that  such  entries  are  just  to  the  best  of.  his 
knowledge  and  belief:  that  said  entries  are  in  his  own  handwriting, 
and  that  they  were  made  at  op  about  the  time  said  goods  or  other 
articles  were  delivered,  said  work  and  labor  or  other  services  were 
performed,  or  said  materials  were  found,  (a) 

Whenever  the  original  entries  are  in  the  handwriting  of  an 
agent,  the  oath  of  such  agent  may  be  admitted  to  establish  the 
same.  But  these  books  shall  not  be  admitted  as  testimony  of  any 
item  of  money  delivered  at  one  time  exceeding  five  dollars,  or  of 
money  paid  to  third  persons,  or  of  charges  of  rent. 

(fl)  Acts  of  1838-39, 343, 350. 
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When  a  book  has  marks  which  show  that  the  items  have  been 
transferred  to  a  ledger,  the  book  shall  not  be  testimony  unless  the 
ledger  be  produced,  (a) 

Effect  of  scroll. — Any  instrument  to  which  the  person  making 
the  same  shall  affix  any  device  by  way  of  seal,  is  to  be  taken  to 
have  the  same  force  and  obligation  as  if  it  were  actually  seal- 
ed, (b) 

Bills  of  exchange  and  promissory  notes. — All  notes  for  a  sum 
of  money,  payable  to  any  person  or  order,  or  to  bearer,  are  nego- 
tiable in  like  manner  as  inland  bills  of  exchange,  according  to  the 
custom  of  merchants,  and  the  payees  or  indorsees  of  every  such 
note  may  maintain  an  action  thereon  against  the  makers  and  in- 
dorsers  of  the  same  respectively,  as  in  cases  of  inland  bills  of  ex- 
change, and  not  otherwise,  (c) 

Rate  of  damages  upon  protested  bills. — The  drawer  or  in- 
dorser  of  a  bill  of  exchange  drawn  upon  any  person  or  body  poli- 
tic out  of  the  United  States  or  *he  territories  thereof,  which  has 
been  duly  presented  and  protested  for  non-acceptance,  and  who 
have  been  duly  notified  thereof,  shall  pay  the  bill  with  legal  inte- 
rest, and  twenty  per  cent,  damages  in  addition,  together  with  costs 
and  charges  of  protest,  (d) 

When  such  bill  is  drawn  upon  a  person  or  body  politic,  or 
corporation,  in  an  adjacent  state  or  territory,  the  damages  are 
reduced  to  five  per  cent,  {e) 

When  the  bill  is  drawn  upon  any  person  or  body  politic  in 
one  of  the  United  States  or  its  territories,  but  not  adjoining  this 
state,  the  damages  are  fixed  at  ten  per  cent.  (/) 

Rotary  public. — By  act  of  '41,  26,  it  is  declared  that  full  ftdth 
and  credit  shall  be  given  to  the  attestations,  protestations,  and 
other  instruments  of  publication,  under  seal,  of  all  notaries  public 
appointed  in  any  state  or  territory  of  the  United  States,  (g) 

It  is  made  the  duty  of  every  notary  public,  when  any  bill  of 
exchange,  promissory  note,  or  other  written  instrument,  is  protested 
by  him,  for  non-acceptance  or  non-payment,  to  give  written  notice 
thereof  to  the  makers  and  indorsers ;  and  where  the  persons  pro- 
tested reside  within  two  miles  of  the  residence  of  the  notary,  to 

(a)    Acta  of  1838-39, 249,950.        (6)  R.S.  156.        (c)  lb.  175.        (d)  lb.  174 
(e)  lb.  174.  (/)  D).  174  (g)  lb.  85. 
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serve  the  notice  personally.  It  is  also  made  his  duty  to  keep  a 
record  of  such  notices/  and  the  time  and  manner  of  their  service, 
the  names  of  the  parties,  and  which  record  is  declared  to  be  at 
all  times  competent  evidence  to  prove  such  notices,  (a) 

2.  Interest. 

Upon  all  biUs  of  exchange,  promissory  notes,  contracts,  debts, 
or  demands,  wherein  the  rate  of  interest  is  not  specified,  seven 
per  cent,  per  annum  shall  be  allowed. 

No  bank  or  corporation,  unless  otherwise  provided  in  their 
charter,  shall  take,  directly  or  indirectly,  more  than  seven  per  cent, 
per  annum. 

With  this  exception,  the  parties  to  a  contract  may  stipulate 
for  any  rate  of  interest  not  exceeding  twelve  per  cent,  per  an- 
num. 

When  a  greater  rate  of  interest  than  that  which  is  allowed 
by  law  has  been  taken  by  any  person  or  corporation,  the  person 
so  paying  may  recover  three  times  the  amount  of  the  excess  of 
interest,  in  an  action  of  assumpsit  before  any  court  of  competent 
jurisdiction  :  provided  that  such  suit  be  commenced  within  one 
year  from  the  day  of  payment  of  such  excess,  (ft) 

3.  Statute  of  Frauds. 

In  the  following  cases,  every  agreement  shall  be  void,  unless 
such  agreement,  or  some  note  or  memorandum  thereof,  expressing 
the  consideration,  be  in  writing  and  signed  by  the  party  charged 
therewith : 

1.  Every  agreement  that  by  the  terms  is  not  to  be  performed 
within  one  year  from  the  making  thereof. 

2.  Every  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another  person. 

3.  Every  agreement,  promise,  or  undertaking  made  upon  con- 
sideration of  marriage,  except  mutual  promises  to  marry. 

4.  Every  contract  for  the  sale  of  any  goods,  chattels,  or  things 
in  action,  for  the  price  of  fifty  dollars  or  more,  shall  be  void,  un- 

(s)  R.  S.  84.  (6)  lb.  156.% 
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less — 1.  A  note  or  memorandum  of  such  contract  be  made  in 
writing,  and  be  subscribed  by  the  parties  charged  therewith :  or, 

2.  Unless  the  buyer  shall  accept  and  receive  part  of  such  goods, 
or  the  evidences,  or  some  of  them,  of  such  things  in  action  :  or, 

3.  Unless  the  buyer  shall  at  the  time  pay  some  part  of  the  pur- 
chase money,  (a) 


4.  Limited  Partnerships. 

Limited  partnerships  for  the  transaction  of  agricultural,  mer- 
cantile, mechanical,  mining,  smelting,  or  manufacturing  business, 
and  for  no  other  purpose,  are  authorized  by  law. 

Such  partnerships  must  consist  of  one  or  more  persons,  who 
shall  be  called  general  partners,  and  be  jointly  and  severally 
responsible,  as  general  partners  are  by  law,  and  of  one  or  more 
persons  who  shall  contribute  in  actual  cash  payments,  a  specified 
sum  as  capital,  to  the  common  stock,  who  shall  be  called  special 
partners,  and  shall  not  be  liable  beyond  the  fund  so  contributed. 

The  general  partners  only  have  authority  to  transact  business, 
and  sign  for  the  partnership  and  bind  the  same. 

The  business  must  be  conducted  under  the  name  of  the  gen- 
eral partners  only,  without  the  addition  of  the  word  company,  or 
any  other  general  term :  and  any  special  partner  allowing  his 
name  to  be  used  in  the  firm,  shall  be  deemed  a  general  partner. 

A  special  partner  may  from  time  to  time  examine  into  the 
state  of  the  partnership  concerns,  and  advise  as  to  their  manage- 
ment :  but  if  he  transacts  any  business  on  its  account,  or  acts  as 
its  agent,  attorney,  or  otherwise,  he  shall  be  deemed  a  general 
partner. 

In  case  of  the  insolvency  or  bankruptcy  of  the  partnership, 
no  special  partner,  under  any  circumstances,  shall  be  allowed  to 
claim  as  a  creditor,  until  the  claims  of  all  the  other  creditors  of 
the  partnership  shall  be  satisfied. 

No  part  of  the  sum  which  any  special  partner  shall  have  con- 
tributed to  the  capital  stock  shall  be  liable  for  any  debts  previously 
contracted  by  the  general  partners :  nor  shall  any  part  of  such 
sum  be  withdrawn  by  him,  or  transferred  to  him,  in  the  shape  of 

#  (a)  Acts  of  1838-39, 163. 
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cUvidends,  profits,  or*  otherwise,  daring  the  continuance  of  the 
partnership.  And  where  it  shall  appear  that  the  original  capital 
has  been  reduced  by  the  payment  of  interest  or  profits  to  any 
special  partner,  such  partner  shall  be  bound  to  make  good  his 
share  of  the  capital,  with  interest.  But  unless  the  original  capital 
is  thereby  reduced,  any  partner  may  receive  interest  and  profits 
on  the  sum  contributed  by  him. 

All  sales,  assignments,  and  transfers  of  the  property  of  the 
partnership,  or  of  the  general  or  special  partners,  made  in  con- 
templation of  insolvency,  with  intent  to  prefer  some  general  or 
separate  creditor,  to  the  creditors  in  general  of  the  partnership, 
are  declared  to  be  void  against  such  creditors :  and  any  special 
partner  concurring  in  or  assenting  to  such  act,  renders  himself 
liable  as  a  general  partner. 

Suits  in  relation  to  the  partnership  may  be  brought  and  con- 
ducted against  the  general  partners  in  the  same  manner  as  if  there 
were  no  special  partners. 

Persons  desirous  of  forming  a  special  partnership  must  make 
and  severally  sign  a  certificate,  containing  the  name  under  which 
the  partnership  is  to  be  conducted,  the  general  nature  of  the 
business,  the  names  of  all  the  general  and  special  partners  inter- 
ested therein,  distinguishing  which*  are  general  and  which  are 
special  partners,  and  their  respective  places  of  residence,  the 
amount  of  capital  which  each  special  partner  shall  have  contri- 
buted to  the  common  stock,  and  the  period  at  which  the  partner- 
ship is  to  commence,  and  at  which  it  is  to  terminate.  This 
certificate  is  to  be  acknowledged  and  certified  in  the  same  man- 
ner as  if  it  were  a  deed,  and  ^recorded  and  filed  in  the  office 
of  the  register  of  deeds  of  the  county  in  which  the  principal 
{dace  of  business  of  the  partnership  is  situated :  and  where  the 
partnership  has  places  of  business  in  different  counties,  a  tran- 
*  script  of  the  certificate,  duly  certified,  is  to  be  filed  in  the  office 
of  the  register  of  each.  An  affidavit  of  one  or  more  of  the 
general  partners  must  be  filed  at  the  same  time,  stating  that  the 
sums  specified  in  the  certificate  have  been  contributed  by  each 
of  the  special  partners  to  the.  common  stock,  and  have  been  actu- 
ally and  in  good  faith  paid  in  cash.  And  until  these  requisitions 
have  been  complied  with,  the  partnership  is  not  to  be  considered 
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as  formed :  and  for  any  false  statement  iikthe  certificate  or  affi- 
davit, all  the  persons  interested  in  the  partnership  shall  be  liable 
as  general  partners. 

The  partnership  is  also  to  be  deemed  general,  unless  immedi- 
ately after  the  registry,  the  terms  thereof  are  published  in  a 
newspaper  of  the  county  where  the  principal  business  is  carried 
on ;  or  if  there  be  no  newspaper  in  such  county,  then  in  the 
newspaper  published  nearest  thereto.  An  affidavit  of  the  publi- 
cation of  such  notice,  by  the  printer  of  the  newspaper,  may  be 
filed  in  the  registry  office  of  the  county  where  the  principal  busi- 
ness is  carried  on,  and  shall  be  evidence  of  the  facts  therein 
stated. 

The  proceedings  required  on  the  original  formation  of  a  part- 
.  nership  must  take  place  on  its  renewal  or  continuance.  So,  an 
alteration  of  any  matters  specified  in  the  original  certificate,  is  to 
be  deemed  a  dissolution  of  the  partnership;  and  if  carried  on 
subsequently  without  any  renewal  as  a  special  partnership,  is  to 
be  deemed  a  general  partnership. 

No  dissolution  of  a  limited  partnership  can  take  place  by  any 
acts  of  the  parties,  previous  to  the  time  specified  in  the  certificate 
of  its  formation  or  renewal,  until  a  notice  of  such  dissolution  shall 
have  been  filed  and  recorded  in  the  register's  office  in  which  the 
original  certificate  was  recorded,  and  published  once  in  each 
week  for  four  weeks  in  some  newspaper  published  in  the  county 
or  adjacent  thereto,  (a) 

5.  Effect  of  Marriage  upon  the  Rights  of  Property, 

Under  the  constitution  of  Wisconsin  all  property,  whether 
real  or  personal,  owned  by  a  woman  at  the  time  of  marriage,  or 
acquired  during  coverture,  remains  her  separate  property,  and  is 
'    liable  for  her  separate  debts,  contracted  before  marriage.  * 

6.  Limitation  of  Actions. 

In  the  act  concerning  executors,  administrators,  and  guardians, 
•it  is  provided  that  no  suit  shall  be  commenced  against  any  execu- 

(«)  R.  S.  153, 156. 
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tor  or  administrator,  as  such,  unless  within  four  years  from  the 
time  of  his  accepting  the  trust :  proyided  notice  of  his  appoint- 
ment be  given  in  the  manner  prescribed  by  law.  (a) 

In  the  act  concerning  the  proceedings  of  courts  of  record, 
there  is  a  provision  that  the  term  of  eighteen  months  after  the 
death  of  any  testator  or  intestate  shall  not  be  deemed  any  part 
of  the  time  limited  by  law  for  the  commencement  of  actions 
against  his  executors  or  administrators,  (b) 

All  actions  of  debt  founded  upon  any  contract  or  liability,  not 
under  seal,  except  such  as  are  brought  upon  the  judgment  or 
decree  of  some  court  of  record  of  the  United  States,  or  a  state 
or  territory  thereof;  all  actions  upon  judgments  rendered  in  any 
court  not  being  a  court  of  record  ;  all  actions  for  arrears  of  rent ; 
all  actions  of  assumpsit  or  upon  the  case,  founded  upon  any  con- 
tract or  liability,  express  or  implied,  must  be  commenced  within 
six  years  after  the  cause  of  action  shall  accrue,  (c) 

The  preceding  limitation  does  not  apply  to  any  action  brought 
upon  a  promissory  note  which  is  signed  in  the  presence  of  an 
attesting  witness,  by  the  original  payee,  his  executor  or  adminis- 
trator, nor  to  an  action  brought  upon  any  bills,  notes,  or  other 
evidences  of  debt,  issued  by  any  bank,  (d) 

In  all  actions  of  debt  or  assumpsit,  brought  to  recover  the 
balance  of  a  mutual  and  open  account  current,  the  cause  of  ac- 
tion shall  be  deemed  to  have  accrued  at  the  time  of  the  last  item 
proved  in  such  account,  (e) 

All  other  personal  actions  founded  upon  contract  must  be 
brought  within  twenty  years  from  the  time  that  the  cause  of 
action  accrues.  (/) 

Where  any  cause  of  action  is  fraudulently  concealed  by  any 
party  liable  thereto,  the  same  may  be  commenced  within  six 
yeara  after  the  discovery  of  the  liability,  (g) 

Where  a  party  liable  to  a  cause  of  action  is  out  of  the  state 
at  the  time  when  it  accrues,  it  may  be  commenced  within  the 
time  limited,  after  his  return  to  the  state :  so,  if  after  the  accruing 
of  a  cause  of  action,  the  party  liable  thereto  should  be  absent 
from  the  territory,  the  period  of  his  absence  is  not  to  be  con- 
sidered a  part  of  the  limitation.  (A) 

(a)  R.  8. 314.        (h)  lb.  313.         (e)  lb.  361.        (i2)  Bx  361.        (<)  lb.  361. 
(/)  lb.  361.  (g)  lb.  363.  (A)  lb.  361. 
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Infants,  feme  coverts,  persons  non  compos  mentis,  imprisoned 
or  absent  from  the  United  States,  may  bring  any  action  within 
the  period  of  the  preceding  limitations,  after  the  removal  of  their 
respective  disabilities,  (a) 

7.  Assignments  by  Insolvent  Debtor. 

No  conveyance  or  assignment  made  by  any  insolvent  debtor 
to  assignees  or  trustees  for  the  use  of  any  of  his  creditors,  shall  be 
valid  or  eifectual  against  any  attachment  or  execution  in  behalf 
of  any  creditor  who  is  not  a  party  to  it,  unless  it  is  so  made  as  to 
allow  all  the  creditors  of  the  debtor  to  become  parties  to  it,  if  they 
see  fit,  and  unless  also  it  is  so  made  as  to  give  each  of  the  creditors 
who  shall  become  parties  to  it,  an  equal  share  of  the  property  in 
proportion  to  their  respective  debts,  excepting  only  such  creditors 
as  may,  by  the  laws  of  the  United  States  or  of  the  state,  be  enti- 
tled to  a  preference.  (6) 

The  insolvent  law  of  Wisconsin  provides  for  assignments  by 
insolvent  debtors,  which  shall  have  the  effect  of  discharging  them 
from  all  debts  due  to  creditors  who  may  become  parties  thereto: 
the  discharge  however  not  to  operate  as  a  release  of  any  person 
liable  for  the  same  debt  with  the  insolvent,  as  a  partner,  joint  con- 
tractor, endorser,  acceptor  or  surety,  (c) 

A  schedule  must  be  annexed  to  such  assignments,  containing 
1.  A  full  and  true  account  of  all  the  creditors  of  the  debtor  to  the 
best  of  his  knowledge  and  belief.  2.  Their  places  of  residence. 
3.  The  amount,  nature  and  security  of  each  debt,  as  near  as  may 
be.  4.  The  true  consideration  of  each  case  of  indebtedness,  and 
the  place  where  it  accrued.  5.  A  statement  of  any  existing  judg- 
ment, mortgage,  or  collateral  security  for  any  such  debt.  6.  A 
full  and  true  inventory  of  all  the  estate,  real  and  personal,  legal 
and  equitable,  of  the  insolvent,  except  such  as  is  exempt  from  ex- 
ecution; of  the  incumbrances  existing  thereon,  and  the  books, 
vouchers  and  securities  relating  thereto.  The  debtor  is  to  make 
an  affidavit  to  be  annexed  to  the  assignment,  of  the  correctness  erf* 
the  schedule,  and  thftt  he  has  not  in  any  manner  or  at  any  time 
disposed  of  any  part  of  his  estate  for  the  future  benefit  of  himself 

(a)  R.  S.  361. '  (6)  lb.  173.  {e)  lb.  171. 
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or  family,  or  to  defraud  any  of  Ms  creditors ;  and  that  he  has  in  no 
instance  acknowledged  a  debt  for  a  greater  sum  than  was  honestly 
due.  The  assignment  must  be  so  made  as  to  give  to  each  of  the 
creditors  becoming  parties  to  it,  their  proportion  of  the  property 
without  any  preference,  excepting  as  to  such  debts  as  by  the  laws 
of  the  United  States  or  the  territory  may  be  entitled  to  a  prefer- 
ence. 

All  creditors  shall  have  a  right  to  become  parties  to  the  assign- 
ment, provided  they  apply  before  the  final  dividend  is  declared  : 
but  no  creditor  who  comes  in  after  any  dividend,  shall  be  allowed 
to  disturb  the  same,  but  he  shall  receive  an  equal  proportion  with 
the  other  creditors,  so  far  as  the  funds  then  remaining  unappropri- 
ated in  the  hands  of  the  assignee,  shall  be  sufficient  therefor. 

All  persons  are  to  be  considered  as  creditors,  who  are  liable 
as  endorsers  or  sureties  upon  any  bill,  note,  bond  or  other  contract, 
made  by  the  debtor  before  the  date  of  the  assignn^nt,  and  which 
shall  become  absolute  before  the  final  dividend  of  the  assigned 
property.  The  estate  is  to  be  distributed  by  the  assignees  under 
the  superintendence  of  the  District  Court. 

The  discharge  shall  not  avail  the  debtor  if,  upon  a  suit  subse- 
quently brought,  the  creditor  can  establish  that  the  debtor  has 
fraudulently  concealed  or  disposed  of  property  which  the  laws  do 
not  exempt  from  execution,  to  the  amount  of  one  hundred  dollars, 
or  that  he  knowingly  made  any  false  statement  concerning  the 
amount  and  disposition  of  his  property,  or  that  at  any  time  after 
the  passage  of  this  law,  and  in  contemplation  of  such  an  assign- 
ment of  his  property,  he  made  any  transfer  thereof  or  any  pay- 
ment, with  a  view  to  give  any  creditor  a  preference  over  others. (a) 

A  debtor,  whose  body  has  been  taken  in  execution,  may  release 
himself  from  imprisonment,  and  future  arrest  for  the  same  debt, 
upon  taking  an  oath  of  insolvency.  This  discharge,  however,  is 
not  to  impair  or  in  any  way  afiect  the  right  of  the  plaintiff*  to  take 
out  a  new  execution  against  the  goods  and  estate  which  the  debtor 
may  subsequently  acquire.  (6) 

But  as  to  imprisonment  for  debt,  see  title  "  Proceedings  in 
Civil  Suits." 

(a)  R.  8. 170  to  173.  (»)  lb.  179. 
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8.  Attachment 

Foreign  attachment. — A  creditor  may  sue  out  an  attachment 
against  his  debtor,  before  a  justice  o(  the  peace,  where  the  debtor 
resides  out  of  'the  county  and  more  than  one  hundred  miles  from 
the  residence  of  the  justice  before  whom  suit  is  brought,  (a)  or 
where  he  is  a  non-resident  of  the  state,  or  where  he  has  abscond- 
ed or  concealed  himself,  so  that  the  ordinary  process  of  law  can 
not  be  served  upon  him,  or  where  he  is  about  to  abscond  or  re- 
move his  property,  so  as  to  hinder  and  delay  his  creditors,  or 
where  there  is  good  reason  to  believe  that  he  is  about  fraudulent* 
ly  to  dispose  of  his  property,  so  as  to  hinder  or  delay  his  creditors. 
The  debt  must  not  exceed  fifty  dollars,  or  fall  below  five. 

The  action  must  be  brought  before  some  justice  of  the  county 
wherein  the  property  of  the  defendant  may  be  found,  (b)  The 
creditor  or  some  credible  person  must  first  file  an  afiidavit  with 
the  justice,  stating  that  the  defendant  is  justly  indebted  to  him,  in 
a  sum  above  five  dollars,  after  all  just  offsets  and  credits ;  stating 
the  amount,  and  also  his  belief  of  the  existence  of  one  or  more 
of  the  facts  which  are  necessary  to  entitle  the  plaintiff  to  th'is 
writ. 

Before  issuing  the  writ  of  attachment,  the  justice  .shall  take 
from  such  applicant  a  bond  to  the  defendant  with  at  least  two  suf- 
ficient sureties,  in  the  sum  of  two  hundred  dollars,  conditioned  to 
pay  the  defendant  all  damages  and  costs  he  may  sustain  by  reason 
thereof,  if  no  judgment  shall  be  recovered  against  him.  (c) 

The  lands  and  tenements,  goods  and  chattels,  rights  and  cre- 
dits, money  and  effects,  of  the  debtor,  except  such  as  by  law  are 
exempt  from  execution,  may  be  attached,  (d) 

The  plaintiff  may,  upon  an  afllidavit  filed  with  the  clerk,  set- 
ting forth  that  the  defendant  has  lands  or  chattels  in  another 
county,  obtain  a  writ  of  attachment,  directe4  to  the  sheriff  of 
such  county,  (c) 

Where  two  or  more  are  jointly  bound,  either  as  joint  obligors, 
partners,  or  otherwise,  the  vnrit  of  attachment  may  issue  against 

(a)  Acts  of  1844, 18.  (»)  Acts  of  1838-39, 336.  {e)  lb. 

(il)  Acta  of  1849, 99.  (t)  Acts  of  1838-39,  lea 
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the  separate  or  joint  estates,  or  both,  of  such  debtors  or  any  of 
them,  in  the  same  manner  as  in  other  cases,  (a) 

Where  judgment  has  been  rendered  in  attachment,  the  officer 
may  sell  property  in  his  hands,  whether  held  by  legal  or  equitable 
title,  under  the  same  restrictions  and  regulations  as  if  the  same 
had  been  levied  upon  by  execution.  The  proceeds  of  sale  are  to 
be  divided  among  the  first  attaching  creditors,  (if  the  two  first 
attached  at  the  same  time,)  and  any  balance  distributed  among 
the  creditors  who  subsequently  come  in,  pro  rata,  the  judgments 
remaining,  if  the  whole  amount  is  not  paid,  as  security  for  the 
residue,  and  upon  which  execution  may  issue  as  in  ordinary 
cases,  (b)  At  or  before  the  second  term  after  issuing  the  writ 
of  attachment,  all  other  creditors  may  come  in  and  file  their  de- 
clarations, (c) 

The  writ  of  attachment  is  not  abated  by  the  death  of  the 
defendant,  (d) 

The  defendant  may  at  any  time  release  his  goods  from  attach- 
ment by  executing  to  the  plaintiff*  a  bond  in  the  penal  sum  of 
double  the  amount  of  the  appraised  value  of  the  goods  so  attach- 
ed, or  the  claims  filed  against  him,  with  his  sufficient  surety,  con- 
ditioned for  the  delivery  of  the  property  or  its  appraised  value  in 
money,  to  answer  any  judgment  which  may  be  obtained  by  the 
plaintiff,  (e) 

Where  the  plaintiff  will  make  oath  that  he  has  good  reason  to 
believe  that  a  garnishee,  or  other  person,  indebted  to  defendant 
or  having  his  property  in  possession,  will  abscond  before  judg- 
ment and  execution  can  be  had  against  him,  he  may  institute  an 
action  against  such  party  by  capias  ad  respondendum  and  hold 
him  to  special  bail.  (/) 

Attachifient  of  boaU, — Boats  and  vessels  which  are  used  in 
navigating  the  waters  of  the  state,  are  made  liable  for  certain 
debts  contracted  by  owner,  master,  or  agent,  {g) 

Judicial  attachment, — A  writ  of  attachment  may  issue  as  the 
first  process  in  personal  actions,  in  the  following  cases  and  in  no 
others: — 1.  In  the  case  of  a  non-resident.  2.  Where  the  de- 
fendant has  departed  or  is  about  to  depart  from  the  state  with 

(a)  Acts  of  1838-39, 148.  (i)  lb.  168.       '  .     {c)  lb.  166. 

{fi  lb.  168.  (e)  lb.  166, 167.  (/)  lb.  166.  (g)  R.  9. 168. 
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intent  to  abscond.  3.  Where  the  defendant  is  about  fraudulent!} 
to  remove  or  dispose  of  his  property,  so  as  to  hinder  or  delay  the 
creditor  sping  out  such  writ,  (a) 

The  cause  of  action  in  every  case  must  arise  out  of,  be  founded 
upon,  or  sound  in  contract,  or  upon  the  judgment  or  decree  of 
some  court  of  law  or  chancery.  (6) 

Such  attachment  can  only  be  issued  where  the  facts  necessary 
to  entitle  the  plaintiff  to  the  writ  are  proven  to  the  satisfaction  of 
a  district  judge,  or  a  Supreme  Court  commissioner  of  the  proper 
county,  by  the  affidavit  of  the  plaintiff  or  some  credible  witness, 
stating  the  nature  and  amount  of  the  plaintiff's  demand,  and  the 
circumstances  upon  which  the  belief  of  such  fact  is  founded ;  and 
the  clerk  can  only  issue  the  writ  on  the  filing  of  the  affidavit,  in- 
dorsed by  such  officer  with  the  fact  of  his  satisfaction.  It  is 
competent  for  the  defendant  to  traverse  the  affidavit,  and  disprove 
its  allegations. 

9.  Proceedings  in  Civil  Suits, 

Bail — Special  bail  can  only  be  required  in  actions  upon  con- 
tracts, where  the  plaintiff  or  his  agent  makes  affidavit  before  some 
probate  or  district  judge,  stating  that  the  defendant  is  indebted  to 
him,  and  in  what  sum,  as  he  verily  believes ;  and  also,  either  that 
the  defendant  is  a  non-resident  of  the  state,  and  that  the  debt 
was  contracted  therein,  or  that  he  is  about  to  remove  his  resi- 
dence from  the  state  with  intent  to  defraud  his  creditors.  The 
officer  before  whom  such  affidavit  is  made,  when  satisfied  of  the 
truth  of  its  statements,  shall  indorse  upon  the  process  an  order 
that  the  defendant  be  held  to  bail  in  a  penal  sum  double  the 
amount  so  sworn  to  be  due.  (c) 

Judgment  and  execution, — Judgments  rendered  in  the  district 
court  constitute  a  lien  upon  the  real  estate  of  the  debtor,  in  the 
county  where  such  judgment  has  been  rendered,  and  also  in  every 
other  county  where  an  attested  copy  of  the  judgment  has  been 
filed  with  the  clerk  of  the  District  Court,  from  the  day  of  such 
filing,  (d) 

This  lien  binds  after  acquired  lands.     A  judgment  remains  a 

(«)  Acts  of  1842, 31.  (i)  lb.  (e)  R.  S.  964.        (d)  Aets  of  1841. 
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lien  upon  land  for  ten  years  and  no  longer,  unless  renewed  by 
scire  facias  against  the  judgment  debtor,  his  heirs,  devisees,  or 
terree  tenants,  (a) 

The  time,  however,  is  not  to  be  computed,  during  which  exe- 
cution is  stayed  by  any  order  of  court,  or  agreement  of  the 
parties,  entered  of  record.  There  is  a  special  proceeding,  by 
which  any  debtor,  upon  notice  to  his  creditors,  may  have  his  entire 
real  estate  valued,  and  such  portion  of  his  lands  released  from  the 
lien  as,  according  to  the  appraisement,  exceed  the  quantity  ne- 
cessary to  satisfy  the  judgment.  Trust  estate  in  lands  may  be 
taken  on  execution  against  the  person  for  whose  use  they  are 
held,  (b) 

But  where  judgment  has  been  rendered  on  a  debt  secured  by 
mortgage,  the  sheriff  cannot  sell  the  equity  of  redemption  upon 
an  execution  under  it.  The  judgment  debtor  may  redeem  real 
estate  sold  under  execution,  within  two  years  from  the  date  of  the 
sale,  upon  payment  of  the  principal  sum  with  interest,  at  the  rate 
of  twelve  per  cent,  per  annum,  and  until  the  expiration  of  that 
period,  he  is  entitled  to  remain  in  the  possession  of  the  real  estate 
or  chattels  real.  If  the  debtor  does  not  redeem  within  two  years, 
any  of  his  creditors  may  do  so,  within  the  three  months  ensuing, 
upon  payment  of  the  purchase  money  and  seven  per  cent,  in- 
terest, (c) 

Personal  property  is  only  bound  from  the  time  it  is  taken  in 
execution.  The  stock  of  any  incorporated  company  may  be 
seized  and  sold  as  other  personalty  upon  execution. 

Under  the  constitution  of  Wisconsin,  forty  acres  of  land,  or 
any  lot  or  lots  in  a  city,  not  exceeding  one  thousand  dollars  in 
value,  are  exempt  from  sale  on  execution,  as  a  homestead.  There 
are  also  the  usual  minor  articles  protected  for  the  use  of  the 
family. 

Execution  must  be  taken  out  upon  a  judgment  within  two 
years,  and  may  run  into  any  county  in  the  state. 

Imprisonment  for  debt. — Imprisonment  for  debt  was  abolished 
in  1842,  upon  finsJ  process  of  execution  in  all  civil  cases,  except- 
ing in  actions  of  trespass  or  tort,  (d) 

(a)  R.  S.  335.  (b)  Acts  of  I83&-39, 230.  (c)  R.  S.  595. 

(lO  Acts  of  1849, 58. 
18 
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10.  Effect  of  Death  upon  the  Rights  of  Creditors. 

The  estates  of  deceased  persons  are  administered  under  the 
direction  and  revision  of  Probate  Courts,  established  in  each 
county,  (a) 

The  real  estate  of  a  deceased  person  may  be  sold  for  the  dis- 
charge of  his  debts,  but  it  is  in  no  manner  bound  or  affected  by 
any  judgment  against  his  executor  or  administrator,  {b) 

Where  the  estate  of  a  deceased  person  is  insolvent,  it  will  be 
distributed  equally  by  the  executor  or  administrator,  among  all 
creditors,  whose  claims  have  been  allowed  by  two  or  more  com> 
missioners  appointed  by  the  judges  of  the  Probate  Court — debts 
to  the  state  or  the  United  States,  expenses  of  funeral  and  last 
sickness,  debts  due  for  taxes  and  expenses  of  settlement,  being 
first  paid,  (c) 


11.  Courts. 

Original  jurisdiction  in  civil  causes  is  invested  in  District 
Courts,  which  are  held  in  the  spring  and  fall  in  each  county  of 
the  state.  The  judges  of  the  District  Court  constitute  a  Su- 
preme Court,  having  appellate  jurisdiction. 

(a)  R.  S.  213.  (h)  lb.  919.  («)  lb.  303. 
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4.  EFFECT  OF  MARRIAGE  UPON  RIGHTS  OF  PROPERTY. 

5.  STATUTE  OF  FRAUDS, 
fl.    CORPORATIONS. 

7.    LDOTATION  OF  ACTIONS. 

&    IBfPRISONMENT  FOR  DEBT. 

9.    JUDGMENT  AND  EXECUTION. 
10.    ATTACHBfENT. 
U.    MISCELLANIES. 


1.  Choses  in  Action, 

Assignability  of. — All  bonds,  bills  and  notes  for  the  payment 
of  money,  are  rendered  negotiable  and  may  be  assigned,  so  as  to 
vest  the  assignee  with  the  right  of  action  therein,  (a) 

But  a  suit  cannot  be  brought  upon  any  negotiable  instrument 
against  an  indorser,  without  first  suing  the  principal,  unless  the 
institution  of  such  suit  would  have  been  unavailing,  or  the  maker 
had  absconded,  or  left  the  state,  when  the  assigned  instrument 
become  due. 

RcOe  of  damages  upon  protested  bills  of  exchange, — Five  per 
cent,  as  damages,  besides  interest  and  charges,  of  protest,  are  al- 
lowed upon  all  foreign  bills  duly  protested  for  non-acceptance  or 
non-payment. 

2.  Interest. 

Six  per  cent,  is  the  rate  of  interest  established  by  law,  but  the 
parties  may  contract  for  ten  per  cent. 

(a)  Actiofl839. 
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Limited  Partnenhip&f-Efiect  of  Marriage  on  the  Rights  of  Property,  etc. 


3.  Limited  Partnerships. 

Limited  partnerships  are  authorized  under  similar  qualifica- 
tions to  those  enumerated  under  the  title,  "  Wisconsin." 


4.  Effect  of  Marriage  upon  Rights  of  Property. 

The  real  estate  of  a  married  woman,  possessed  before  cover- 
ture,! or  acquired  after  coverture  in  her  own  name,  and  as  her 
own  property,  from  any  other  source  than  the  gift  or  purchase  of 
her  husband,  is  not  liable  for  his  debts,  (a) 

5.  Statute  of  Frauds. 

The  English  statute  of  frauds  is  substantially  re-enacted.  (6) 
No  bill  of  sale  or  other  conveyance  of  personal  property, 
where  the  vendor  shall  retain  the  actual  possession  of  the  prop- 
erty so  conveyed,  can  pass  any  right  to  such  property  against 
existing  creditors  or  subsequent  purchasers  without  notice,  unless 
such  instrument  be  acknowledged  before  some  justice  of  the 
peace  for  the  county  where  the  same  is  executed,  and  recorded  in 
the  office  of  the  recorder  of  deeds  for  the  county  where  the  holder 
•of  the  property  resides,  (c) 

6.  Corporations. 

Under  the  constitution  of  Iowa,  the  real  and  personal  prop- 
erty of  the  stockholders  of  any  corporation,  created  after  its 
adoption,  are  rendered  liable  for  the  debts  of  such  corporation. 

7.  Limitation  of  Actions. 

The  statute  of  limitation  of  personal  actions  is  believed  to  be  the 
same  as  that  of  Michigan. 

(a)  Acts  of  1846, 4.  (()  Acts  of  1840, 76. 

{€)  lb. 
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8.  Imprisonment  for  Debt. 

No  person  can  be  arrested,  held  to  baU»  or  imprisoned  upon 
any  original,  mesne,  or  final  process  or  execution,  issued  in  any 
civil  suit,  (a) 

.9.  Judgment  and  Execution. 

Judgments  have  the  operation  of  a  lien  upon  the  real  estate 
of  the  defendant,  situate  in  the  county,  where  the  judgment  has 
been  rendered,  from  the  day  of  the  rendition  thereof  till  after  the 
expiration  of  ten  years.  A  duly  attested  copy  of  such  judgment, 
if  filed  and  recorded  in  the  office  of  the  District  Court  of  any 
other  county,  will  give  to  it  the  same  operation  as  a  lien,  as  if  it 
had  been  originally  rendered  in  such  county ;  but  no  execution  is  to 
issue  upon  such  attested  copy.  No  judgment  shall  have  the  effect 
of  a  lien  upon  any  equitable  interest  of  the  debtor  in  real  estate, 
unless  such  interest  appears  of  record  in  the  county  where  the 
real  estate  is  situate.  (6) 

The  personal  and  real  estate  of  a  debtor,  including  his  equita- 
ble and  possessory  interest  in  lands,  may  be  taken  and  sold  under 
execution.  But  unless  personally  authorized  by  the  debtor  to  do 
otherwise,  it  is  the  duty  of  the  officer  to  seize  and  sell  the  per- 
sonal estate  in  the  first  instance.  Where  real  estate  has  been 
sold  under  execution,  the  debtor  may  redeem  the  same  within  one 
year  from  the  sale,  by  paying  to  the  clerk  of  the  court,  for  the  use 
of  the  purchaser,  the  amount  of  the  purchase  money  with  ten 
per  cent,  per  annum  added  thereto.  If  not  redeemed  within  this 
time  by  the  defendant,  it  may  be  redeemed  within  three  months 
by  any  judgment  creditor  of  the  debtor  upon  the  same  terms,  (c) 

Executions  issued  frpm  any  court  of  record  are  returnable 
within  seventy  days  from  the  date  of  the  same;  except  that 
where  the  execution  is  issued  to  any  other  county  than  that 
in  which  the  judgment  was  rendered,  there  shall  be  one  addi- 
tional day  for  every  twenty  miles  of  distance  between  the  seats 
of  the  two  counties,  {d) 

(a)  Ac»  of  1844, 22.  (6)  Acts  of  1840,  76  ;  and  1846, 33. 

(e)  Acts  of  1849, 197 ;  and  1846, 33.       ((f)  Acts  of  1839. 


1 
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Attachment — MiaoelUnks. 

When  a  judgment  is  obtained  in  any  of  the  District  Courts 
against  a  person  for  a  sum  exceeding  one  hundred  dollars,  he  may 
obtain  a  stay  of  execution  by  procuring  one  or  more  sufficient 
securities  to  acknowledge  him  or  themselves  as  bail  foi  the  pay- 
ment of  such  judgment  with  interest  and  costs. 


10.  AUachmeni.  , 

In  actions  founded  upon  contract,  an  attachment  may  be 
issued  upon  the  affidavit  of  the  creditor  or  his  agent,  setting  forth, 
either  that  the  debtor  is  a  non-resident  of  the  state,  or  that  he  is 
about  to  remove  or  dispose  of  his  property  with  intent  to  defiraud 
his  creditors,  or  that  he  has  absconded,  so  that  the  ordinary  pro- 
cess of  law  cannot  be  served  upon  him.  Before  the  writ  is  issued, 
the  plaintiff  must  enter  into  bond,  with  sufficient  sureties,  to  be 
filed  in  the  clerk's  office,  conditioned  to  pay  all  damages  which  the 
defendant  may  sustain  by  reason  of  the  attachment.  If  the 
defendant  desires  to  contest  the  allegations  of  the  affidavit,  he 
may  have  a  trial  of  the  same  by  a  jury,  and  if  it  is  found  in  his 
favor  the  attachment  will  be  dissolved. 

11.  Miscellanies. 

The  organization  of  courts,  the  administration  of  estates,  and 
other  provisions  of  general  interest,  are  substantially  similar  to 
those  of  Wisconsin. 


DELAWARE. 


1.  CHOflES  IN  ACTION. 

S.  INTERBST. 

3.  FRAUDS. 

4.  ASSIGNBfENT  BY  INSOLVENT  DEBTOR. 

5.  PRINCIPAL  AND  SURETY.. 

6.  LIMITATION  OF  ACTIONS. 

7.  ATTACHBfENT. 

8.  PROCEEDINGS  IN  CIVIL  SUITS. 

0.  EFFECT  OF  DEATH  UPON  THE  RIGHTS  OF  CREDITORS. 

10.  COURTS. 


1.  C hoses  in  Action. 

All  bonds  and  instruments  in  writing  for  the  payment  of  mo- 
ney^  payable  to  any  person  or  order  or  assigns,  may  be  assigned 
or  indorsed,  so  as  to  give  to  the  indorsee  or  assignee  any  right  of 
action  on  the  same,  in  his  own  name ;  and  to  deprive  the  assignor 
of  any  power  by  release  or  acknowledgment,  after  the  transfer,  of 
prejudicing  the  interest  of  the  assignee.  The  assignment,  how- 
ever, of  any  specialty,  must  be  under  the  hand  and  seal  of  the  as- 
signor, and  in  the  presence  of  two  credible  witnesses,  (a) 

The  assignee  of  a  bond,  however,  takes  it  subject  to  all  equi- 
ties existing  between  the  original  parties,  (b) 

A  scroll,  ink  or  printed  seal,  is  equivalent  to  wax  in  written 
instruments  or  contracts,  (c) 

Damages  upon  protested  bills: — Where  any  bill  of  exchange 
drawn  upon  persons  in  a  foreign  country,  is  returned  protested, 
the  drawer  and  all  others  concerned  shall  pay  the  contents  oT  the 
bill  with  twenty  per  cent,  damages,  in  the  same  specie  in  which 

(a)  ReTised  Code,  43.        (b)  Oliver  for  the  nse  of  Griffith  v,  Lowery,  3  Harr.  467. 
(e)  Griffith'!  Register,  1066. 
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the  bill  was  drawn,  or  in  current  money  of  the  government  equi- 
valent to  that  which  was  first  paid  to  the  drawer  or  indorser.  (a) 


2.  Interest, 

• 

Six  per  cent,  is  the  legal  rate  of  interest,  and  all  usurious  con- 
tracts are  void,  and  subject  the  lender  to  the  forfeiture  of  his 
whole  debt. 

3.  Frauds, 

All  promises  to  answer  for  the  debt  of  another,  in  a  sum  under 
forty  shillings,  may  be  established  by  the  oath  of  the  party  in 
whose  favor  the  promise  was  made. 

No  action,  however,  shall  be  brought  to  charge  any  person 
upon  a  promise  to  pay  the  debt  of  another  in  a  sum  of  the  value 
of  forty  shillings  and  not  exceeding  ten  pounds,  or  to  charge  an 
executor  or  administrator  upon  any  special  promise  to  answer 
damages  out  of  his  own  estate,  unless  such  promise  be  established 
by  the  oath  of  one  credible  witness,  or  some  memorandum  thereof 
in  writing  signed  by  the  party  to  be  charged. 

No  action  shall  be  brought  to  charge  any  person  upon  any 
agreement  made  upon  consideration  of  marriage,  or  upon  any 
contract  or  sale  of  lands,  tenements,  or  hereditaments,  or  any  in- 
terest in  or  concerning  them,  or  upon  any  agreement  that  is  not 
to  be  performed  within  the  space  of  one  year,  or  to  charge  any 
person  for  the  debt  of  another  in  a  sum  of  the  value  of  ten  pounds 
and  upwards,  unless  the  same  be  reduced  to  writing,  or  some  me- 
morandum  or  note  thereof  be  signed  by  the  party  or  his  agent. 

Except  for  goods,  wares,  and  merchandise  sold  and  delivered, 
and  other  matters  properly  chargeable  in  an  account,  in  which 
case  the  oath  of  the  plaintiff,  together  with  a  book  regularly  and 
fairly  k^pt,  shall  be  allowed  as  evidence  to  charge  the  defendant 
with  the  sums  therein  contained,  (b) 

Items  of  cash,  it  has  been  held,  are  not  properly  chargeable  in 
an  account. 

It  is  made  essential  to  the  validity  of  a  bill  of  sale  of  personal 

(a)  R.  C.  74.  (&)  lb.  86. 
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property,  that  the  possession  thereof  shall  be  delivered  to  the 
vendee  as  soon  as  may  be  convenient  after  the  execution  of  the 
instrument,  and  if  such  property  afterwards  returns  to  the  vendor, 
it  shall  be  liable  to  his  creditors,  (a) 


4.  Assignment  by  Insolvent  Debtor. 

All  assignments  in  contemplation  of  insolvency,  in  which  some 
creditors  are  preferred  to  others,  are  declared  fraudulent  and 
wholly  void ;  and  such  persons  are  for  ever  excluded  from  the 
benefit  of  the  laws  for  the  relief  of  insolvent  debtors,  (ft) 

The  courts  of  Delaware  have  held  that  a  voluntary  assign- 
ment preferring  creditors,  made  in  Pennsylvania,  in  contempla- 
tion of  insolvency,  would  not  be  sustained  against  a  subsequent 
attachment  by  a  citizen  of  Delaware,  of  effects  of  the  insolvent 
found  in  that  state,  (c) 

But  where  a  citizen  of  Pennsylvania  had  taken  the  benefit  of 
the  insolvent  laws  of  that  state,  in  respect  of  a  debt  contracted 
there,  though  with  a  citizen  of  Massachusetts,  the  courts  of  Dela- 
ware, in  the  exercise  of  national  comity,  will  so  far  respect  the 
judgment  of  the  Pennsylvania  court  as  to  discharge  the  insolvent 
from  imprisonment  in  Delaware,  though  the  assignment  in  Penn- 
sylvania, as  preferring  creditors,  would  have  been  illegal  in  Dela- 
ware, (d) 

6.  Principal  and  Surety. 

Any  surety  or  joint  debtor  who  discharges  the  obligation  to 
the  creditor,  is  entitled  to  call  for  an  assignment  of  the  bond, 
judgment,  or  other  evidence  of  debt,  and  is  invested  with  all  the 
rights  of  proceeding  upon  the  same  agsiinst  the  principal  debtor, 
that  belonged  to  the  creditor.  The  assignment  must  be  under  the 
hand  and  seal  of  the  assignor,  and  in  the  presence  of  two  wit- 
nesses. The  assignee,  before  resorting  to  any  process  by  virtue 
of  the  rights  thus  acquired,  must  exhibit  an  account  of  the  sum 
remaining  due  from  the  defendant,  verified  by  afiidavit.  {e) 

(a)  R.  C.  75.        (h)  R.  S.  139.        (e)  Maberry  &  Pollard  v.  Shialer,  1  Harr.  349. 
(<2)  Fiaher  v.  Stayton,  3  Harr.  371.  (e)  R.  C.  43, 44/45. 
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It  is  held  in  this  state  that  the  relation  of  principal  and  surety 
continues  after  judgment,  in  the  eye  of  a  court  of  equity,  and  that 
the  latter  may  obtain  in  that  forum  the  benefit  of  those  equitable 
principles,  to  which  he  was  entitled  lender  his  original  character, 
at  law.  (a) 

6.  Limitation  of  Actions. 

All  actions  of  replevin,  detinue,  debt  not  founded  upon  a  re- 
cord or  specialty,  account,  assumpsit,  and  upon  the  case,  must  be 
brought  within  three  years  from  the  accruing  of  the  cause  of  ac- 
tion. This  limitation  does  not  run  in  the  case  of  a  mutual 
and  running  account  between  parties,  while  such  account  con- 
tinues open  and  current ;  except  also,  that  where  the  cause  of 
action  arises  upon  a  promissory  note,  bill  of  exchange,  or  an  ac- 
knowledgment under  the  hand  of  the  party  of  a  subsisting  demand, 
the  action  may  be  commenced  at  any  time  within  six  years  from 
the  accruing  of  such  cause  of  action.  There  is  a  saving  of  three 
years  after  the  removal  of  their  disability,  in  favor  of  infants,  feme 
coverts,  and  persons  non  compos  mentis.  Where  a  cause  of  ac- 
tion arises  within  the  state,  if  the  person  liable  thereto  is  not  at 
the  time  an  inhabitant  of  the  state,  or  removes  from  it  before  the 
expiration  of  the  limitation,  the  time  during  which  such  person 
shall  havd  been  absent  from  the  state  shall  be  deducted  from  the 
limitation,  and  at  least  one  year  shall  in  every  instance  after  the 
return  of  such  person  be  allowed  for  bringing  the  action,  {b) 

The  promises  of  an  executor  or  administrator  to  pay  a  debt 
which  has  been  barred  by  the  statutes  of  limitation,  will  re- 
vive it.  (c) 

It  has  been  held  that  payment  of  a  part  of  a  debt,  or  any  re- 
cognition of  an  existing  debt,  or  acknowledgment  of  a  subsisting 
demand,  will  prevent  the  operation  of  the  statute  of  limitations. 
The  acknowledgment  is  held  to  revive  the  old  debt,  and  not  to 
create  a  new  obligation,  (d) 

(a)  McDowell «.  The  Bank  of  Wilmington  and  Brandywine,  1  Harr.  369. 

(6)  R.  S  357.  (e)  Beonington  e.  Parkins'  Adms.  1  Harr.  1S8.  S.  C.  909.   . 

{d)  Newlin  v.  Duncan,  1  Harr.  304. 
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7.  Attachment 

A  writ  of  attachment  may  be  issued  either  against  a  resident 
or  a  non-resident  of  the  state.  In  the  former  case,  it  is  necessary 
that  one  writ  of  capias  should  be  returned  non  est  inventus,  and 
that  such  proof  of  the  cause  of  action  be  exhibited,  as  the  court 
may  think  fit ;  or  upon  oath  being  made  by  the  plaintiff,  or  some 
other  credible  person  on  his  behalf,  that  the  defendant  is  justly  in- 
debted to  him  in  the  sum  of  forty  shillings  and  upwards,  and  has 
absconded  from  the  place  of  his  usual  abode,  or  has  gone  out  of 
the  government,  with  intent  to  deceive  and  defraud  his  creditors, 
as  is  believed.  This  oath  may  be  administered  oy  the  officer 
granting  the  writ,  or  by  any  judge  of  the  court  out  of  which  it 
may  issue,  and  must  be  filed  in  the  court  to  wliich  the  attachment 
is  returnable. 

The  writ  runs  against  goods  and  chattels,  rights  and  credits, 
lands  and  tenements,  and  may  be  served  upon  any  garnishee  found 
by  the  ofilicer  within  his  jurisdiction,  whether  an  inhabitant  of  the 
state  or  not.  Where  the  plaintifif,  or  any  creditor  claiming  a 
benefit  under  a  writ  of  attachment,  makes  oath  that  the  garnishee 
is  a  non-resident,  or  that  he,  as  the  juror  verily  believes,  is  about 
to  depart  from  the  county  where  the  attachment  is  depending ; 
and  the  additional  oath,  that  the  garnishee  has  (as  he  believes) 
efilects  of  the  defendant  in  his  hands,  or  is  indebted  to  the  de- 
fendant, the  court  will  require  such  garnishee  to  give  sureties  for 
his  appearance  at  court  and  abiding  its  judgment. 

The  attachment  may  be  dissolved  by  putting  in  special  bail 
before  judgment,  either  by  the  defendant  or  some  sufficient  person 
for  him.  Where  the  garnishee  neglects  to  appear  and  answer 
upon  oath  as  to  the  property  of  the  defendant  in  his  custody,  he 
may  be  coerced  by  process  of  contempt. 

Upon  the  appearance  of  the  garnishee,  if  he  declares  upon 
oath,  that  he  has  no  property  of  the  defendant  under  his  control, 
he  will  be  discharged,  unless  the  plaintiff  or  some  other  creditor 
require  him  to  plead,  when  an  issue  may  be  made  up  between 
them  and  tried  by  a  jury ;  and  if  upon  such  trial  judgment  be 
rendered  against  the  garnishee,  the  plaintiff  or  such  other  creditor 
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may  take  out  an  execution  against  the  garnishee,  as  for  his  own 
proper  debt. 

Upon  the  return  of  the  writ  of  attachment,  the  justices  of  the 
court  from  which  it  issued  are  to  appoint  three  disinterested  citi- 
zens as  auditors,  to  ascertain  and  adjust  ail  claims  of  the  plaintiff, 
and  all  other  creditors  who  may  become  parties,  after  public  ad- 
vertisement of  thirty  days,  and  report  to  the  said  justices  at  the 
ensuing  court  after  their  appointment.  Their  proceedings  are 
subject  to  the  revision  and  control  of  the  court,  who,  upon  the 
second  court  after  issuing  the  writ,  may  give  judgment  for  the 
plaintiff,  unless  the  defendant  has  given  special  bail,  and  order  th« 
sheriff  to  sell  his  goods  and  chattels,  lands  and  tenements,  as  in 
other  cases,  and  deliver  the  money,  arising  from  the  same,  to  the 
auditors,  who  are  to  make  a  pro  rata  distribution  among  all  the 
cre4itors.  The  creditor,  before  receiving  his  dividend,  must  give 
bond  with  security,  conditioned  for  the  restitution  of  the  money, 
if  the  debtor  shall  come  into  court  within  one  year,  either  in  per- 
son or  by  attorney,  and  disprove  the  claim,  (a) 

In  the  case  of  non-residents,  a  writ  of  attachment  may  issue 
from  any  court  of  law  within  the  state,  upon  oath  by  the  plain- 
tiff  or  some  person  on  his  behalf,  that  the  defendant  resides  out 
of  the  state,  and  is  justly  indebted  to  him  in  the  sum  of  fifty  dol- 
lars and  upwards. 

Proceedings  are  to  be  had  thereon  as  in  other  cases. 

Attachment  for  security. — Where  a  citizen  of  the  state  is  ap- 
prehensive that  a  debtor  who  is  a  resident,  and  whose  obligation 
is  not  yet  due,  may  remove  from  the  state,  and  take  his  effects 
with  him,  he  may,  upon  oath  or  affirmation  to  that  effect,  and  that 
the  defendant  is  indebted  to  him  in  a  sum  of  money  exceeding 
forty  shillings,  and  has  refused  to  give  better  security  for  its  pay- 
ment, take  out  a  writ  and  cause  such  debtor  to  be  arrested,  who 
upon  the  return  of  the  writ,  if  the  court  think  that  there  was 
sufficient  cause  for  the  proceeding,  shall  be  required  to  give  such 
security,  (b) 

In  Burrows  vs.  Dumphy,  2  Harr.  308,  it  was  held  that  the 
remedy  under  this  section,  although  given  in  terms  only  to  the 
inhabitants  of  the  state>  extends  to  citizens  of  other  states ;  but 

(a)  R.  0.46  to  53.  (6)  lb.  51. 
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that  it  is  doubtful  whether  the  court  could  constitutionally  require 
any  other  security  than  for  the  appearance  of  the  party  and  his 
answering  to  a  suit. 

8.  Proceedings  in  Civil  Suits. 

Imprisonment  for  debt. — ^No  execution  of  capias  ad  satisfaci- 
endum can  be  issued  on  a  judgment  in  any  civil  action  against  a  free 
white  citizen  of  the  state,  nor  can  any  such  person  be  imprisoned 
for  the  non-performance  of  a  decree  for  the  payment  of  money, 
unless  the  plaintiff,  or  some  credible  person  for  him,  shall  make 
oath  before  the  prothonotary  of  the  county  where  the  judgment 
is  of  record,  or  some  judge  of  a  Superior  Court  within  the  state, 
or  the  chancellor,  that  the  defendant  in  such  judgment  or  decree 
is  justly  indebted  to  the  plaintiff  in  a  sum  exceeding  fifty  dollars, 
and  that  he  or  she  verily  believes  that  the  said  defendant  has  se- 
creted, conveyed  away,  assigned  or  disposed  of,  either  money, 
goods,  chattels,  stocks,  securities  for  money,  or  other  real  or  per* 
sonal  estate  of  the*  value  of  more  than  fifty  dollars,  with  intent  to 
defraud  his  or  their  creditors.  This  affidavit  must  also  specify  and 
set  forth  the  fraudulent  transaction,  {a) 

Judgment  and  execution. — The  creditor  must  first  look  to  the 
personalty  for  the  satisfaction  of  his  debt,  but  if  that  proves  insuf- 
ficient, the  real  estate  of  the  debtor  is  liable  to  be  seized  and  sold 
under  judgment  and  execution.  Lands  which  are  unimproved  or 
yield  no  yearly  profits,  may  be  seized  and  sold  under  a  writ  of 
fieri  facias :  and  if  such  lands  cannot,  upon  being  offered  for  sale, 
find  a  purchaser,  they  may  be  delivered  to  the  plaintiff)  at  a  valu- 
ation, to  hold  as  his  own,  in  entire  or  partial  satisfaction  of  his 
debt.  When  the  lands  are  improved  and  yield  yearly  profits,  they 
cannot  be  exposed  for  sale,  if  the  clear  profits  shall  be  found,  upon 
an  inquisition  of  freeholders,  sufficient  to  pay  the  debt  within  the 
space  of  seven  years,  but  must  be  delivered  to  the  party  obtaining 
the  judgment  until  the  debt  and  damages  are  levied  by  a  reasona- 
ble extent,  as  under  the  writ  of  elegit  in  England. 

If  the  land  is  thus  ascertained  to  be  insufficient  to  pay  the  debt 
within  seven  years,  or  if  during  the  term  of  the  extent  another 
(a)    AetBofl841,433. 
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judgment  is  recovered  against  the  same  debtor,  and  if  that  with 
what  remains  due  cannot  all  be  satisfied  out  of  the  yearly  profits 
in  seven  years,  a  writ  of  venditioni  exponas  may  issue  for  the  sale 
of  such  lands  and  tenements. 

A  judgment  constitutes  a  lien  upon  the  real  estate  of  the  debt- 
or, in  the  county  where  it  was  rendered,  from  the  time  of  its  being 
actually  entered  or  signed,  (a)  With  respect  to  personal  property 
it  is  bound  from  the  delivery  of  the  writ  to  the  officer,  (b)  No  spe- 
cies of  personal  property  is  exempt  from  execution,  (c) 

The  writ  of  capias  ad  satisfaciendum  cannot  be  taken  out 
against  any  debtor  unless  after  one  or  more  writs  of  fieri  facias 
have  been  issued,  and  it  appears  from  the  sheriiTs  return,  that  the 
defendant  has  neither  real  nor  personal  property  within  the  county 
sufficient  to  satisfy  the  debt,  or  until  the  plaintiff  has  made  an  oath 
of  a  similar  purport,  (d) 

Any  judgment  creditor  may  take  out  an  attachment  as  well  as 
any  other  execution,  upon  which  there  shall  be  an  order  of  sum^ 
mons,  and  the  same  proceeding,  as  in  other  cases  without  his  oath, 
appointing  auditors,  making  distribution,  or  finding  security,  (e) 

9.  Effect  of  Death  upon  the  Rights  of  Creditors. 

An  executor  or  administrator  shall  pay  the  debts  of  the  de- 
ceased in  the  following  order: — 1.  Funeral  expenses.  2.  The 
reasonable  bills  for  nursing  and  necessaries  for  the  last  sickness 
of  the  deceased.  3.  Wages  of  servants  and  laborers,  employed 
in  household  affairs,  or  in  the  cultivation  of  a  farm,  for  a  period 
not  exceeding  one  year.  4.  Rent,  not  exceeding  one  year's  rent. 
5.  Judgments  against  the  deceased,  and  decrees  of  a  court  of 
equity  against  the  deceased,  for  the  payment  of  money.  6.  Re- 
cognizances and  obligations  of  record  for  the  payment  of  money. 
7.  Obligations  and  contracts  under  seal.  8.  Contracts  under 
hand  for  the  payment  of  money  or  delivery  of  goods,  wares,  or 
merchandise.    9.  Other  demands. 

An  executor  or  administrator,  after  the  expiration  of  six  months 
from  the  granting  letters  testamentary  or  administration,  may  pay 
any  debt  of  inferior  dignity,  notwithstanding  the  existence  of  de- 
(a)  R.  S.  393.      (6)  lb.        (e)  R.  C.  909  to  S17..       (d)  lb.  315, 316.        (e)  lb.  51 
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mands  of  a  superior  order,  if  he  has  no  notice  of  such  deiiiands. 
It  is  not  necessary,  however,  that  this  notice  should  be  by  action. 
The  law  requires  him  to  take  notice  of  judgments,  decrees,  re- 
cognizances, and  mortgages,  of  record  in  the  county  where  the 
letters  are  granted,  unless  there  has  been  a  failure  to  insert  such 
judgments  in  the  alphabet  of  the  record,  (a) 

Before  an  executor  or  administrator  shall  pay  any  debt  of  the 
deceased,  the  claimant  shall  make  an  affidavit  "  that  nothing  has 
been  paid  or  delivered  towards  the  satisfaction  of  said  debt,  except 
what  is  mentioned,  and  that  the  sum  demanded  is  justly  and  truly 
due."  (b) 

It  has  been  decided  under  this  statute,  that  the  probate  must 
disclose  all  credits  within  the  plaintiff's  knowledge,  and  that  it  is 
not  sufficient  to  make  a  general  reference  to  the  defendant's  books, 
for  credits,  (c) 

If  this  affidavit  is  not  produced  in  an  action  against  an  execu- 
tor or  administrator,  for  a  debt  of  the  deceased,  the  court  will,  on 
motion,  give  judgment  of  nonsuit,  (d)  . 

Where  the  personal  estate  is  not  sufficient  for  the  payment 
of  debts,  the  real  estate  may  be  sold  under  a  decree  of  the  Or- 
phans' Court  of  the  county  where  it  is  situate,  upon  a  petition 
ot  the  executor  or  administrator,  setting  forth  these  facts,  and 
exhibiting  a  full  and  true  account  of  the  personal  estate  of  the 
deceased  and  his  debts  of  every  description.  The  money  arising 
from  any  sale  of  lands  under  the  decree  of  the  Orphans'  Court, 
all  just  charges  beipg  first  deducted,  shall  be  applied  in  the  follow- 
ing order : — First  class ;  To  debts  by  judgments  or  mortgages 
against  the  deceased,  and  which  constituted  liens  upon  the  pre- 
mises sold ;  such  judgments  to  be  satisfied  according  to  the  legal 
priority  of  their  respective  liens.  Second  class ;  To  judgments 
against  the  executors  or  administrators  of  the  deceased,  which 
before  the  sale  were  liens  upon  the  premises.  Third  class ;  To 
other  debts  outstanding  against  the  deceased,  observing  the  rules 
of  priority  prescribed  in  the  administration  of  personal  assets,  (e) 

Executors  and  administrators  are  required  to  render  an  annu- 
al account  of  their  administration  until  it  is  completed.  (/) 

(a)  R.  S.  S17, 931.  (b)  Rev.  Laws,  226. 

(e)  LoUey  «.  NMriham's  Execmon,  1  Hair.  86.  (tf)  R.  L.  336. 

(9)  R.  S.  331  to  335.  (/)  lb.  337. 
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When  a  judgment  has  been  reco'^ered  against  an  administra- 
tor or  execator  before  a  justice  of  the  peace,  and  no  persona] 
assets  can  be  found  to  satisfy  the  debt,  the  register  of  the  county 
granting  letters  testamentary  or  of  administration  may,  after  cita* 
tion,  require  the  executor  or  administrator  to  file  a  a  petition  in 
the  Orphans'  Court  for  the  sale  of  the  real  estate  of  the  deceas- 
ed, (a) 

Courts, 

The  Superior  Court  has  a  general  and  original  jurisdiction  in 
all  cases  at  common  law  throughout  the  state.  The  Court  of 
Chancery  has  jurisdiction  of  all  cases  of  equitable  cognizance. 
There  is  also  an  Orphans'  Court,  haying  jurisdiction  in  all  mat- 
ters of  probate. 

(a)  Acts  of  1833, 348. 
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7.  FACrrORS,  AGENTS. 
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9.  LIMITATIONS  OF  ACTIONS. 

la    EFFECT  OF  DEATH  UPON  THE  RIGHTS  OF  OREDITORS. 

U.    ATTACHMENT. 

VL   PROCEEDINGS  IN  CIVIL  SUITS. 

13.    INSOLVENT  LAWS. 

1.  Assurances  of  Debt. 

Book  accounts. — The  payment  and  delivery  of  any  money, 
and  the  delivery  and  sale  of  any  goods  or  chattels  whatsoever,  by 
any  merchant  or  person  carrying  on  any  trade,  and  being  an  in- 
habitant of  any  other  of  the  United  States,  or  of  any  foreign 
country,  may  be  proven  by  the  oath  or  affirmation  of  any  disin- 
terested credible  person  to  the  delivery  of  the  goods,  or  payment 
of  the  money,  &c.,  made  and  certified  before  and  by  the  authori- 
ties necessary  to  authenticate  any  instrument  not  required  to  be 
recorded  in  the  foreign  country.  There  must  also  be  added  to 
the  account,  the  plaintifTs  oath  or  affirmation,  taken  at  or  before 
the  first  imparlance  court,  that  the  goods,  money,  &c.,  were  de- 
livered as  charged,  that  he  has  received  no  payment  or  satisfac- 
tion therefor,  other  than  is  accredited,  nor  any  security  for  the 
same,  and  that  the  balance  charged  and  claimed  is  justly  due 
according  to  the  best  of  his  knowledge  and  belief.    Where  the 
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plaintiff  is  a  resident  this  oath  may  be  made  before  any  judge  or 
justice  of  the  state.  This  oath  when  made  by  a  non-resident, 
must  be  taken  and  certified  by  the  same  authorities  as  take  and 
certify  that  of  the  witness ;  viz.,  any  court,  judge,  justice,  or  other 
officer  of  the  state  or  countiy  where  made,  having  authority  by 
law  to  administer  an  oath  or  affirmation,  and  a  certificate  under 
seal  from  the  governor,  chief  magistrate,  or  notary  public  of  such 
state  or  country)  that  the  court  or  officer  had  authority  to  admi- 
nister the  oath,  and  that  such  oath  was  duly  made,  (a) 

Bills  of  exchange  and  promissory  notes. — ^Bills  of  exchange 
and  promissory  notes  are  governed  by  the  statute  of  3d  and  4th 
Anne,  ch.  9,  and  by  the  English  Law  Merchant  generally. 

Damages  upon  protested  bills  of  exchange. — The  rate  of 
damages  on  all  bills  of  exchange  drawn  in  Maryland,  upon  any 
person  or  company  in  any  other  of  the  United  States,  and  pro- 
tested according  to  the  laws  of  such  state,  is  eight  per  cent,  upon 
the  value  of  the  principal  sum  in  such  bill.  The  holder  may  also 
recover  so  much  money  as  will  purchase  a  good  bill  at  the  cur- 
rent rate  of  exchange  of  such  bills,  and  also  the  costs  of  protest 
and  legal  interest,  from  the  time  of  protest  until  the  principal, 
damages,  and  interest  are  paid.  (6) 

On  all  bills  of  exchange  drawn  in  Maryland  upon  any  person 
or  corporation  in  a  foreign  country,  which  are  regularly  protested, 
the  person  entitled  thereto,  may  recover  so  much  money  as  will 
purchase  a  good  bill  upon  the  same  place  and  at  the  same  time 
of  payment,  at  the  current  rate  of  exchange,  also  fifteen  per 
cent,  damages  on  the  value  of  the  principal  sum  in  the  bill,  costs 
of  protest,  and  legal  interest  on  the  principal  from  the  time  of 
protest  until  principal  and  damages  are  paid,  (c)  The  indoroer 
wiio  shall  pay  the  aforesaid  value,  damages,  and  interest,  may 
recover  the  sum  paid  with  legal  interest  from  the  drawer  or  person 
liable. 

Protests  which  are  duly  made  for  the  non-payment  or  non- 
acceptance  of  a  bill  of  exchange,  foreign  or  inland,  are  received 
as  prima  facie  evidence  of  the  facts  therein  stated,  (d) 

Assignability  of  choses  in  action. — ^Bonds  or  other  obligations 
under  seal,  being  assigned  under  seal,  may  be  put  in  suit  by  the 

M  \  Jktms  UiPi.9M.         (h)  Jk.  19a         (c)  lb.  197.        (<{)  3  n».  1957. 
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assignee  in  his  own  name  against  the  obligor,  of  if  he  is  unable 
to  pay,  or  cannot  be  found  in  the  place  of  bis  usual  abod^  or 
from  any  other  casualty,  the  assignee  may  be  unable  to  recover 
his  debt  from  the  obligor,  the  like  action  may  be  maintained 
•against  the  assignor,  in  case  the  assignee  was  not  a  surety,  or 
unless  the  debt  has  been  lost  by  the  default  of  the  assignee,  (a) 

Caniracti,  iUeg€U. — All  contracts  for  the  purchase  of  any  pub- 
lic loan,  or  the  stock  or  bill  of  any  corporation,  which  contain  a 
clause  that  the  same  may  be  executed  at  a  future  period,  exceed- 
ing five  judicial  days  then  next  ensuing,  are  void,  and  any  moneys 
paid  under  such  contract,  may  be  recovered  with  a  penalty  of 
twenty  per  cent  (b) 

Stamp  act — By  an  act  passed  in  1844,  all  bonds,  bills,  and 
notes,  for  the  payment  of  a  sum  of  money  above  one  hundred 
dollars  executed  in  the  state,  and  all  foreign  or  inland  bills  of  ex- 
change for  the  same  amount  are  charged  with  the  payment  of  a  duty 
to  the  state,  and  required  to  be  stamped;  and  no  such  instrument 
unless  stamped,  is  allowed  to  be  pleaded  or  given  in  evidence  or 
available  vfor  any  purpose  in  any  court  of  law  or  equity  in  the 
state.  Any  holder,  however,  on  making  oath  that  he  received 
any  such  instrument  not  stamped,  without  knowing  the  requisir 
tions  of.  the  law,  or  in  forgetfulness  of  them,  and  without  any 
intention  of  evading  its  provisions,  and  paying  the  duty  and  the 
additional  sum  of  ten  dollars  to  the  clerk  of  the  county,  or  of 
Howard  District,  or  of  the  City  Court  of  Baltimore,  may  obtain 
an  endorsement  on  the  instrument  of  such  affidavit  and  payment, 
and  the  same  will  then  be  as  valid  and  available  as  if  originally 
stamped.  This  act  was  to  remain  in  force  until  1st  of  May, 
1848.  (c) 

2.  Interest. 

Six  per  cent,  interest  is  the  established  legal  rate  of  inter* 
est.  All  contracts  for  the  loan  of  money  at  a  greater  rate  are 
utteriy  void ;  the  usurious  lender  to  forfeit  treble  the  value  of  the 
money  lent,  one-half  to  go  to  the  state,  and  the  other  half  for  the 
benefit  of  any  person  who  will  sue  for  it.  {d) 

(a)  I  Boney,  106.  (6)  Acts  of  1841,  363.  (e)  Acts  of  1844, 960; 

(d)  1  DoiBey  5. 
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The  right  of  any  legal  or  equitable  assignee,  indorsee,  or 
hoMer,  of  any  bond,  bill,  promissory  note,  or  negotiable  instru- 
ment, to  sue  thereon  is  protected,  where  he  has  paid  a  bona  fide 
and  legal  consideration  for  such  instrument  without  notice  of  any 
usury  in  its  creation,  (a)  * 

Corporate  institutions  may  be  governed  in  their  discounts  by 
the  rates  of  interest  which  are  charged  and  set  forth  in  Hewlett's 
Tables,  (b) 


8.  Frauds. 

The  property  in  goods  or  chattels  is  not  transferred  by  gift, 
mortgage,  or  sale,  where  vendor,  mortgagor,  or  donor  remains  in 
possession,  unless  the  same  be  in  writing  and  recorded  in  the 
county  where  the  vendor,  &c.,  resides,  (c) 

No  deed  of  mortgage  or  bill  of  sale  is  valid  or  effective,  ex- 
cept as  against  the  mortgagor  or  grantor,  unless  there  be  indorsed 
thereon  an  affidavit  ofthe  mortgagee  or  grantor,  sworn  to,  before 
the  judge  or  justice  as  the  case  may  be,  taking  the  acknowledg- 
ment at  the  time  thereof,  that  the  consideration  set  forth  in  the 
bill  of  sale  is  true  and  bona  fide,  (d) 

The  statutes  of  13th  and  27th  Elizabeth,  against  fraudulent 
conveyances,  and  the  29th  Chas.  II.,  against  frauds  and  perjuries, 
are  both  in  force  in  Maryland.  The  latter,  however,  was  never 
formally  published. 

4.  Corporations, 

An  act  was  passed  in  1838,  containing  various  important  pro- 
visions in  reference  to  manufacturing  companies  to  be  subse- 
quently incorporated :  among  others,  that  the  stock  of  the 
company  should  be  transferable  only  upon  its  books,  and  accord- 
ing to  its  regulations,  that  real  estate  purchased  by  such  corpora- 
tions should  be  liable  to  be  sold  under  execution  for  its  debts,  that 
the  directors  who  are  present  and  do  not  express  dissent  when 
any  engagement  beyond  the  actual  market  value  of  the  assets  of 
the  company  is  contracted,  shall  become  personally  answerable 

(«}  1  Doney  300.  (6)  2  Doney  1079.  (c)  Doiwy  17S9. 

(d)  Acts  of  1847, 971. 
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therefor  in  proportion  to  their  stock,  and  that  any  mortgage  of 
the  company  to  give  one  creditor  preference  over  another,  shall 
enure  ratably  to  the  benefit  of  all.  (a) 


5.  Effect  of  Marriage  upon  Rights  of  Property, 

The  slaves  of  which  a  woman  is  possessed  at  the  time  of  her 
marriage,  do  not  thereby  become  liable  for  her  husband's  debts :  (b) 
nor  can  her  real  estate  be  sold  for  his  debts  during  her  life,  (c) 

6.  Limited  Partnerships. 

Limited  partnerships  for  the  transaction  of  mercantile,  me- 
chanical, or  manufacturing  business,  were  authorized  by  the  act 
df  1836.  (d) 


7.  Factors,  Agents,  4^. 

In  all  cases  where  jpayments  of  money,  transfers  of  property, 
or  other  dealings  are  made  or  had,  to  or  with  any  person  acting 
under  a  power  of  attorney,  or  other  agency  duly  created  by  any 
person  within  the  state,  the  death  of  the  grantor  or  the  transfer 
of  his  interest  at  the  time  of  the  transaction  shall, not  invalidate 
it,  provided  that  the  person  having  such  dealings  had  no  notice 
of  the  death  of  the  party  or  the  fact  of  the  assignment,  (e) 

8.  Part  Owners  of  Vessels, 

The  high  Court  of  Chancery  and  the  several  county  courts, 
sitting  as  courts  of  equity,  are  invested  with  as  full  jurisdiction 
in  cases  of  controversy  between  part  owners  as  in  ordinary  cases 
of  partnership,  provided  that  the  defendants  are  residents  of  the 
county  in  which  the  bill  is  filed.  Under  this  authority  they  may 
direct  the  sale  of  any  ship,  vessel  or  steamboat,  held  by  part 
owners,  and  apportion  the  proceeds  among  the  parties,  according 
to  their  respective  interests.  (/) 

(a)  Acts  of  1828, 267.  (ft)  Acts  of  1842,  293.  (e)  Acts  of  1841, 161. 

(iD  2  Doisey  1228.  (e)  n>.  1244.  (/)  Acts  of  1839, 304. 
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9.  Limitation  of  Actions. 

Actions  of  account  upon  any  debt  or  contract,  or  upon  the 
case,  except  such  Recounts  as  concern  merchant  and  merchant, 
their  factors  and  servants,  who  are  non-residents  of  the  state,  and 
actions  of  debt  upon  any  contract,  or  lending  without  specialty, 
must  be  brouglit  within  three  years  after  the  cauee  of  action  bm 
accrued.  All  actions  upon  bonds,  judgments,  or  writings  under 
seal,  must  be  brought  within  twelve  years  after  the  cause  of  ac- 
tion first  accrues.  In  the  first  class  of  cases,  there  is  a  saving  of 
the  rights  of  infants,  feme  coverts,  and  persons  non  compos  men- 
tis, for  the  term  of  three  years  after  the  removal  o[  their  respec- 
tive disabilities ;  in  the  latter  class  for  the  similar  period  of  five 
years,  (a) 

10.  Effect  of  Death  upon  the  Rights  of  Creditors. 

The  personal  estate  of  a  decedent  constitutes  the  primary  fund 
for  the  payn^ent  of  his  debts,  and  must  be  exhausted  before  a 
creditor  can  reach  the  realty.  Where  the  personal  estate  is  in- 
sufficient, the  Court  of  Chancery  will  direct  a  sale  of  the  real 
estate  upon  such  application.  The  Court  of  Chancery  will  dis- 
tribute the  proceeds  ratably  among  all  the  creditors  of  the 
deceased,  (b) 

In  the  distribution  of  an  estate,  debts  by  judgment  or  decree 
within  the  state,  are  to  be  first  paid ;  and  then  all  other  debts, 
whether  by  specialty  or  simple  contract,  are  put  upon  an  equality. 

The  executor  or  administrator,  upon  giving  notice  by  adver- 
tisement six  months  before  the  settlement  of  his  account,  may 
close  his  administration,  and  bar  all  creditors  whose  claims  have 
not  been  presented  within  one  year. 

11.  Attachment 

A  creditor  may  obtain  an' attachment  against  the  lands,  tene- 
ments, goods,  chattels,  and  credits  of  a  debtor,  who  is  either  a 

(^  1  Domf,c.  83, 10.        (6)  lb.  910.    1  Hair.  d&  GiU.  504 ;  C  CKta.  89, 4M. 
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non-resident,  or  being  a  citizen  absconds  or  secretes  himself,  with 
intent  to  evade  the  payment  of  his  just  debts,  (a) 

Any  person  residing  in  any  part  of  the  United  States,  or  who 
may  sue  out  mesne  process,  may  prosecute  the  writ  of  attach- 
ment. (6) 

The  provisions  of  the  law  likewise  extend  to  the  case  of  cor- 
porations, whether  incorporated  by  the  state  or  not,  and  whether 
plaintiffs  or  defendants,  (c) 

Where  the  debtor  is  not  a  citizen  of  the  state,  the  creditor 
must  make  an  oath  or  affirmation  that  he  either  knows,  or  ia 
credibly  informed  and  believes  that  such  is  the  fact,  and  where 
the  debtor  is  a  citizen,  the  creditor  mu^t  make  a  similar  oath  that 
he  has  either  fled  from  justice,  or  removed  from  his  place  of  abode 
with  intent  to  defraud  or  injure  his  creditors.  This  oath  or 
affirmation  may  be  made  before  any  judge  of  the  (general  Court, 
jiutice  of  the  peace  or  of  the  County  Court,  or  before  any  judge 
of  any  other  of  th^  United  States.  In  the  latter  case  there  must 
be  annexed  the  certificate  of  the  clerk  of  the  court  of  which  he 
is  judge,  or  of  the  governor,  chief  magistrate  or  notary  public  of 
such  state,  that  he  has  power  to  administer  such  oath.  The 
creditor  must  also  make  oath  that  the  debtor  is  bona  fide  indebted 

to  him  in  the  sum  of  • over  and  above  all  discounts,  at  the 

same  time  producing  the  bond,  bill,  or  account  on  which  he  is 
indebted,  (d) 

Attachments  may  be  laid  upon  debts  and  upon  judgments  or 
decrees,  or  upon  stock  or  other  funded  property,  {e) 

When  the  creditor,  or  any  person  for  him,  makes  oath  that  he 
believes  the  person  against  whom  the.  attachment  is  to  be  served, 
hsA  property  belonging  to  the  defendant  in  his  possession,  or  under 
his  care,  cnr  is  indebted  to  the  defendant  in  any  sum,  though  not 
then  due,  and  that  he  has  just  cause  to  fear  that  said  garnishee  is 
about  to  remove  from  the  county  where  he  resides,  the  clerk  may 
insert  in  the  attachment  a  clause  of  capias  against  said  garnishee, 
and  he  shall  be  held  to  sufficient  bail  to  appear  at  court  and  make 
answer  to  the  plaintiff's  interrogatories,  and  to  render  his  body 
to  prison,  or  pay  the  condemnation  money,  if  judgment  shall  pass 
against  him.  (/} 

(«)  1  Doney  390.         (I)  1  Dk  839.         (e)  9  lb.  1088.  (<l)  1  Dk  390. 

(e)  9  Dor.  l067, 1101.  (/)  1  ft.  390. 
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Attachment  against  a  non-resident  debtor  will  not  be  dissolved 
unless  defendant,  or  some  one  for  him,  enter  into  bond,  with 
security,  to  satisfy  any  judgment  that  may  be  obtained  against 
defendant.  Where  either  of  the  plaintiffs  or  defendants  was  a 
citizen  of  the  state  at  the  time  the  contract  was  made,  or  debt 
accrued,  upon  which  the  attachment  issues,  the  attachment  will 
not  be  dissolved  unless  some  one  of  the  defendants  give  bond  to 
be  approved  by  the  court,  on  condition  to  pay  the  plaintiff  the 
value  of  such  goods  as  may  have  been  levied  on,  in  the  event  of 
his  recovery,  (a) 

Judgments  in  attachment  have  preference  according  to  the 
order  of  the  periods  of  levying  the  attachment,  (b) 

'  12.  Proceedings  in  Civil  Suits. 

Bail. — ^Bail  cannot  be  required  of  females,  or  of  executors  or . 
administrators  sued  as  such,  or  of  insolvent  debtors.  It  cannot  be 
required  in  actions  of  debt  upon  bonds  with  collateral  condition, 
or  upon  judgments  where  bail  was  given  in  the  original  action.  It 
may  be  required  on  producing  the  evidences  of  debt,  in  all  actions 
ex  contractu,  whatever  may  be  their  form,  and  whether  their  evi* 
dences  be  the  written  acknowledgment  of  the  party,  or  the  affi- 
davit of  the  plaintiff.  Wheie  the  injury  arises  from  a  breach  of 
contract  sounding  in  damages,  it  is  usual  to  hold  to  bail  upon 
affidavit  stating  that  the  party  is  injured  by  the  breach  of  contract 
set  forth  in  the  affidavit,  to  a  particular  amount.  For  the  manner 
in  which  a  debtor  imprisoned  on  mesne  process  may  obtain  his 
discharge,  see  title  ''  Insolvent  Law." 

Judgment  and  execution. — The  lands  of  a  judgment  debtor  are 
bound  from  the  rendition  of  the  judgfnent :  his  goods  anlj  from  the 
delivery  of  the  execution  to  the  officer.  The  equitable  interest  of  a 
judgment  debtor  in  land,  may  be  taken  and  sold  on  an  execution  at 
law ;  (c)  but  not  so  his  equitable  interest  in  personalty.  To  reach 
the  latter  interest,  the  creditor  must  levy  his  execution,  and  cause 
it  to  be  returned,  by  which  he  acquires  a  prior  right  in  equity,  to 
be  satisfied  from  its  proceeds,  (d) 

(a)  Acts  of  1839, 39.  (h)  Doreey  946.  (e)  Dor.  1610, 160, 609. 

{i)  Harris  v.  Alcock,  109, 359. 
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Judgdients  in  a  Magistrate's  Court  do  not  create  a  lien  upon 
lands  and  tenements,  (a) 

The  three  general  executions  in  use  are  the  writs  of  attach- 
ment, fieri  facias,  and  capias  ad  satisfaciendum.  As  to  the  manner 
in  which  the  debtor  may  release  himself  from  the  last,  see  title 
"  Insolvent  Law." 

Courts. — The  county  courts  have  original  jurisdiction  in  all 
cases  where  the  matter  in  dispute  is  of  the  value  of  fifty  dollars 
and  upwards.  They  are  held  twice  a  year  in  each  county.  There 
are  six  judicial  districts  in  the  state,  each  comprising  two,  three 
or  more  counties.  For  each  district,  there  are  a  chief  judge  and 
two  associates,  who  constitute  the  county  courts  for  the  respective 
districts.  There  are  besides,  the  Orphans'  Court  held  in  each 
county,  and  the  Court  of  Chancery,  whose  jurisdiction  is  coexten* 
sive  with  the  state. 


13.  Insolvent  Law.  (b)  • 

The  insolvent  system  of  Maryland,  is  regulated  by  the  act  of 
1805,  and  its  numerous  supplements.  Any  debtor  wishing  to  avail 
himself  of  its  provisions,  who  has  resided  sixty  days  within  the 
state,  may  make  an  application  in  writing  to  the  County  Court,  or 
a  judge  thereof,  or  to  the  Orphans'  Cctirt,  offering  to  deliver  up  all 
his  property  to  bis  creditors.  A  schedule  of  his  estate  with  a  list 
of  his  creditors,  verified  by  aflidavit,  must  accompany  the  pe- 
tition; upon  which  the  court  shall  direct  that  notice  of  such 
application,  and  of  the  time  fixed  for  the  appearance  of  the  debtor, 
shall  be  given  to  the  creditors ;  and  on  the  appearance  of  the  debtor 
at  the  time  fixed,  and  he  must  give  security  for  his  appearance  at 
that  time,  the  court  administers  an  oath  to  him,  to  the  effect 
that  he  has  surrendered  all  his  property,  and  that  he  has  not  direct- 
.ly  or  indirectly  disposed  of  any  part  of  it,  with  a  view  to  de- 
fraud his  creditors  or  secure  the  same  to  himself:  whereupon 
the  court  shall  appoint  such  persons  as  a  majority  of  the  creditors 

(a)  Acts  of  1838, 380. 

(6)  The  above  oatline  of  the  InBolvent  Law  of  Maiyland  is  mainly  taken  from  the 
Western  Law  Journal,  yoI.  ii.  389,  with  the  permisBion  of  the  author,  F.  W.  Brone,  Jr., 
of  Baltimore. 
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an  value  shall  reooinineiid,  but  in  case  they  recoocun^Ml  no  one, 
such  person  as  the  court  may  think  proper,  to  be  trustee  for  the 
benefit  of  the  creditors. '  The  trustee  shall  give  bond,  umI  upon  the 
debtor's  executing  a  deed  to  him  of  all  his  property,  the  debtor 
shall  be  discharged  from  all  debts  and  contracts  due  or  contracted 
at  the  time  of  his  application,  provided  that  any  property  which 
the  debtor  may  afterwards  acquire  by  gift,  descent,  or  in  his  own 
right  by  bequest,  devise,  or  in  the  course  of  distribution,  shall  be 
liable  for  the  payment  of  his  debts,  and  vest  in  his  trustee  for  that 
purpose.  Any  creditor  may  allege  within  two  years  from  his  ap* 
plication,  that  the  debtor  hath  disposed  of  or  purchased  in  trust  for 
himself  or  his  family,  or  concealed  any  part  of  his  property  to  de- 
ceive and  defraud  his  creditors,  or  hath  lost  more  than  one  hundred 
dollars  by  gaming  at  ^any  one  time  within  three  years  from  the 
date  of  the  application :  and  the  court  may  thereupon,  at  the  elec- 
tion of  the  creditor  making  these  allegations,  examine  the  debtor 
and  the  persons  to  whom  he  may  have  transferred  his  property,  on 
'oath,  or  may  direct  an  issue  in  a  summary  way,  to  try  the  truth  of 
such  allegations :  and  if  the  debtor  is  found  guilty  of  the  charges 
alleged  against  him,  he  shall  be  forever  precluded  from  any  bene- 
fit of  the  insolvent  law,  and  be  liable  to  be  convicted  and  punished 
for  perjury.  Provision  is  also  made  for  cases  in  which  the  debtor 
is  imprisoned  at  the  time  of  the  application,  by  which  he  may  in 
such  cases  obtain  a  personal  discharge.  All  conveyances  to  cred- 
itors, or  sureties,  and  all  judgments  confessed  to  them,  when  made 
by  the  debtor  with  a  view  or  under  an  expectation  of  applying  for 
the  benefit  of  the  insolvent  laws,  and  for  the  purpose  of  preferring 
such  creditor  or  surety,  are  declared  void,  and  the  property  at- 
tempted to  be  conveyed  or  assured,  shall  vest  in  the  trustee  of  such 
debtor. 

By  the  act  of  1834,  chap.  293,  all  conveyances  and  dispositions 
of  property,  made  by  a  debtor  in  Baltimore  city  or  county,  with 
an  intent  to  prefer  any  creditors  or  security,  when  such  debtor  has 
no  reasonable  expectation  of  being  exempted  from  liability  or 
execution  on  account  of  his  debts,  without  applying  for  the  bene- 
fit of  the  insolvent  laws,  are  declared  void,  except  as  against  per- 
sons claiming  for  a  valuable  consideration  under  such  creditors  or 
their  legal  representatives,  or  where  the  creditor  or  security 
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appears  to  have  had  no  notice  of  the  insolvent  condition  of  the 
debtor. 

Persons  imprisoned  for  fines  due  to  the  state,  canno.t  be  released 
under  this  law. 

The  insolvent  laws  of  Maryland  profess  to  operate  upon  all 
claims,  whether  the  creditors  are  residents  of  other  states  or  not, 
and  no  matter  where  the  contracts  are  to  be  performed  ;  but  they 
are  necessarily  qualified  by  the  constitution  of  the  United  States, 
and  the  decisions  of  the  Supreme  Court  of  the  United  States,  de- 
elariDg  the  meaning  and  efiect  of  the  constitution.  The  ba;nkrupt 
laws  of  a  state,  although  constitutional  in  their  action  upon  the 
rights  of  citizens  of  that  state,  so  far  as  they  afiect  posterior  con- 
tracts, are  unconstitutional  when  they  afiect  the  rights  of  the  cit- 
izens of  other  states,  (a) 

(a)  Frey  v.  Kirk,  49  &  9, 509  ;  S.  P.  Cook  v.-Mofbt,  5  How.  S.  C.  R.  995. 
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I.  OENERAI/  OBSERVATIONS  ON  THB  JUDICIAL  ORGANIZATION  OF  THE 

DISTRICT. 

S.  INTEREST. 

3.  LIMITATION  OF  ACTIONS.      . 

4.  ADMINISTRATION  OF  ESTATES. 

5.  BAIL 

&  EXECUTION. 

7.  INSOLVENT  LAW. 

1.  General  Observations  on  the  Judicial  Organization  of  the 

District. 

The  laws  of  Maryland,  which  were  in  force  in  February,  1801, 
except  SO  far  as  they  have  been  repealed  by  acts  of  Congress,  pre- 
vail in  the  District  of  Columbia,  as  at  present  constituted,  (a) 

The  laws  regulating  rights  have  not  been  materially  changed ; 
but  the  organization  of  the  courts  is  of  course  wholly  distinct. 
The  judicial  power  is  vested  in  a  Circuit  Court,  with  subordinate 
tribunals,  consisting  of  one  chief  judge  and  two  assistant  judges, 
who  have  all  the  powers  vested  by  the  law  in  the  Circuit  Courts 
of  the  United  States,  and  the  judges  thereof  In  some  respects 
even  it  has  been  held  that  the  power  of  the  Circuit  Court  of  the 
District  of  Columbia  is  more  extensive  than  that  of  the  Circuit 
Courts  of  the  United  States  in  the  several  states,  to  whom  the 
entire  judicial  power  of  the  United  States  under  the  constitution 
has  not  been  committed.  (6) 

From  the  judgment  of  this  court,  there  lies  an  appeal  in  cases 
where  the  matter  in  dispute  is  of  the  value  of  one  thousand  dol- 
lars and  upwards,  to  the  Supreme  Court  of  the  United  States.  ' 

(a)  Statutes  at  Large,  ii.  103. 

(h)  Kendidl,  Fostmaster-Oeneial  o.  The  United  States.  19  Peten  5d4. 
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Interest. — ^Limitation  of  Actione. — AdminiBtration  of  Estates. — Bail 

In  eases  where  the  debt  or  demand  does  not  exceed  fifty  dol- 
larsy  justices  of  the  peace  have  jurisdiction. 


2.  Interest. 

Upon  all  judgments  rendered  on  the  common  law  side  of  the 
Circuit  Court,  upon  contracts,  interest  is  to  be  awarded  at  the 
rate  of  six  per  cent,  on  the  principal  sum  due,  until  the  judgment 
is  satisfied,  (a)  The  law  of  Maryland  as  to  interest  has  been  in  no 
way  altered  or  modified. 

3.  Limitation  of  Actions. 

The  Maryland  statute  is  ii^  force.  There  is  a  saying,  how- 
ever, of  persons  *'  beyond  seas,"  which  was  abolished  in  Maryland 
in  1819  by  an  act  of  the  legislature. 

4.  Administration  of  Estates. 

Estates  of  deceased  persons  are  administered  utider  the  super- 
intendence of  an  Orphans'  Court,  upon  the  general  rules  and 
principles  which  have  been  stated  in  the  chapter  on  Maryland. 

5.  BaU. 

No  female  can  be  imprisoned  upon  any  civil  process ;  nor  any 
non-resident  for  a  debt  contracted  out  of  the  District ;  nor  any 
person  in  a  civil  action,  where  the  debt  or  claim,  exclusive  of  inte- 
rest and  costs,  is  less  than  fifty  dollars,  (fr) 

No  person  can  be  held  to  bail  in  any  civil  suit  in  the  District 
of  Columbia,  unless  on  aflSdavit  filed  by  the  plaintiff  or  his  agent, 
stating,  in  cases  of  debt  or  contract,  the  amount  which  he  verily 
believes  to  be  due,  and  that  the  same  has  been  contracted  by  fraud 
or  false  pretences,  or  through  a  breach  of  trust,  or  that  the  de- 
fendant is  concealing  or  has  concealed  his  property  in  the  District 
or  elsewhere,  or  is  about  to  remove  the  same  from  the  District,  or 
place  of  his  residence,  in  order  to  evade  the  payment  of  the  debt, 
(«)  U.  8.  Stotates  at  Large,  ii.  756.  (i)  Ib^  ▼.  678. 
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or  that,  being  a  resideiit  of  the  Dislriet  and  domiciled  therein,  is 
about  to  abscond  without  paying  the  debt,  and  with  a  view  to? 
avoid  the  payment  of  the  same,  setting  forth  all  the  facts  on  which 
such  allegations  of  fraud  or  breach  of  trust  are  founded,  and  the 
grounds,  nature,  and  particulars  of  the  claim.  The  sufficiency  of 
this  affidavit,  and  the  amount  of  bail,  is  to  be  determined,  upon 
application  of  the  defendant,  by  the  court  in  term  time  or  a  judge 
in  vacation.  The  affidavit  may  be  filed  in  all  cases  previouely  to 
issuing  the  writ,  (a) 

6.  Execution, 

No  person  can  be  imprisoned  upon  final  process  in  any  civil 
action,  except  in  cases  where  he  has  been  held  to  bail ;  or  where 
the  plaintiff,  after  judgment  has  iieen  rendered  in  his  favor,  shall 
make  oath  according  to  law,  that  the  defendant  has  conveyed 
away,  lessened,  or  disposed  of  his  or  her  property,  rights  or  Cred- 
its, or  is  about  to  remove,  or  has  removed  his  or  her  property 
from  the  district,  with  intent,  as  the  said  plaintiff  believes,  thereby 
to  hinder  or  delay  the  recovery  or  payment  of  his  debt.  Where 
a  defendant  has  been  arrested  on  a  ca.  sa.  issued  by  reason  of  this 
affidavit,  he  may,  on  appKcation  for  a  habeas  corpus,  be  brought 
before  one  of  the  judges  of  the  county,  and  require  the  plaintiff  to 
establish  the  truth  of  his  affidavit  before  a  jury  impanneled  under 
the  direction  of  such  judge,  or  be  discharged,  (fr) 

Upon  executions  of  fieri  facias,  the  goods  and  chattels,  lands 
and  tenements  of  a  debtor  may  be  sold.  See  this  subject  treated 
of  in  chapter  upon  Maryland. 

7.  Insolvent  Law. 

Any  debtor  in  close  confinement  within  the  District  at  the  suit 
of  his  creditor,  may  petition  in  writing  any  one  of  the  judges  of 
the  Circuit  Court  for  the  District  of  Columbia  for  relief.  The 
petition  must  offer  to  deliver  up  all  the  property,  real,  personal,  or  - 
mixed  to  which  the  debtor  is  entitled,  for  the  use  of -his  creditors, 
annexing  thereto  a  schedule  of  the  same,  with  a  list  of  his  creditr 
ors,  as  far  as  can  be  ascertained,  verified  by  affidavit.    Notice  oi 

(a)  U.  S.  Statute!  at  Large,  ▼.  498.  (6)  lb.  678. 
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ttuft  af^lieatioD,  requiring  also  the  presence  of  the  creditors  at 
such  time  aa  the  judge  may  direct,  id  to  be  published  in  sobm 
newspaper  for  such  period  as  the  judge  may  think  proper.  At 
the  time  and  place  designated  for  the  appearance  of  the  creditors, 
the  debtor  is  to  take  an  oath  that  he  has  surrendered  all  his  pro- 
perty»  and  that  he  conveyed  away  or  disposed  of  no  portion 
of  the  same  for  his  own  benefit,  or  to  the  injury  of  his  credit- 
or?, (a) 

Any  creditor  of  an  insolvent  debtor  may,  either  before  the 
oath  of  insolvency  has  been  administered,  or  upon  reasonable 
notice  to  appear  at  any  time  within  two  years  after  the  applica- 
tion, before  any  court  of  the  United  States,  where  such  debtor 
may  be  found,  file  a  written  allegation  that  such  debtor  has  been 
guilty  of  fraud  or  deceit  toward  his  creditors  by  conveying  or 
disposing  of  a  portion  of  his  property  to  their  injury,  or  that  he 
has  assigned  a  part  of  his  property  with  intent  to  give  a  prefer- 
ence to  one  creditor  or  surety,  or  that  at  some  one  time  within 
twelve  months  before  the  application,  he  has  lost  more  than  three 
hundred  dollars  by  gaming.  Whereupon  the  court,  or  any  one 
judge  of  the  district,  may  examine  such  debtor  or  any  other  j^er- 
son  upon  interrogatories  on  oath  touching  the  substance  of  said 
petition,  or  may  direct  an  issue  to  be  tried  in  a  summary  way, 
without  the  form  of  an  action,  to  determine  the  truth  of  the 
same,  and  if  upon  the  interrogatories  or  the  trial  of  the  issue,  either 
of  the  allegations  shall  be  established,  the  debtor  shall  be  pre- 
cluded from  any  benefit  under  the  act. 

The  judge  is  to  appoint  such  person  as  the  majority  of  the 
creditors  may  recommend,  or  in  default  thereof,  as  he  may  select, 
a  trustee  for  their  benefit,  who  is  to  give  bond  and  security  for 
the  faithful  performance  of  his  trust.  (6) 

The  petitioning  debtor,  upon  conveying  all  his  property  to 
such  trustee,  and  delivering  up  the  same  with  his  books  and 
papers,  may  be  discharged  from  imprisonment,  and  cannot  be 
subsequently  arrested  or  imprisoned  under   process   sued   out 

ion  any  judgment  or  decree  rendered  against  him  for  a  debt 
contracted  or  becoming  due  before  the  period  of  such  dis- 
charge, (c) 

(a)  Statntos  at  Lai^e,  ii  337.  (h)  lb.  ii.  339, 765.  (e)  n>.  939. 
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No  discharge  thus  obtained,  can  operate  against  any  creditor 
residing  out  of  the  District  of  Columbia,  except  the  creditor  at 
whose  instance  the  debtor  may  be  confined,  (a) 

The  acting  judge  may  appoint  a  time  for  creditors  to  e3Lhibit 
their  claims  to  the  trustee,  and  it  is  the  duty  of  the  latter  to  report 
to  the  judge  any  claim  which  he  may  think  proper  to  contest., 
and  the  judge  may  either  submit  the  same  to  a  jury,  having  exam- 
ined the  debtor  and  creditor  upon  oath,  touching  the  claim,  or 
refer  the  controversy  to  arbitrators  for  their  decision,  and  he 
may  order  a  portion  of  the  debtor's  estate  to  be  set  apart  for 
the  eventual  satisfaction  of  any  contested  claim.  The  trustee 
is  to  collect  the  assets  of  the  insolvent,  sell  and  Convey  the  pro- 
perty of  the  same  at  such  time  and  in  such  manner  as  the  judge 
may  direct,  and  distribute  the  proceeds  pro  rata  among  all  the 
creditors,  after  satisfying  all  liens  and  incumbrances.  No  process 
against  the  real  or  personal  property  of  the  debtor  is  to  have  any 
effect,  except  executions  and  attachments  in  the  nature  thereof 
put  into  the  officer's  hands  before  the  application,  (b) 

(a)  Statates  at  Large,  iii.  683.  (6)  lb.  ^.  239. 
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4.  LIMITED  PARTNERSHIPS. 

5.  LIMITATION  OF  ACTIONS. 
0.    PAROL  AGREEMENTS. 

7.  FRAUDULENT  CONVEYANCES. 

8.  EFFECT  OF  DEATH  UPON  THE  RIGHTS  OF  CREDITORS. 
0.    REMEDIES  TO  RECOVER  DEBTS. 

1.  Assurances  of  Debt 

Choses  in  action. — Bonds,  bills,  and  promissory  notes  may  be 
assigned,  so  as  to  confer  upon  the  assignee  thereof  the  right  of 
suing  in  his  own  name,  as  fully  as  the  original  obligee  or  payee 
might  have  done.  Suit  may  be  brought  at  law  by  the  assignee 
of  a  note  or  obligation  against  any  previous  assignor,  (a) 

The  assignee  of  a  bond  or  promissory  note  not  negotiable, 
although  for  a  valuable  consideration,  and  without  notice,  takes  it 
subject  to  all  the  equity  of  the  obligor,  (b) 

Before  the  assignee  of  a  bond  or  promissory  note  can  resort 
to  an  assignor,  he  must  show  the  use  of  due  diligence  to  recover 
the  amount  due  from  the  obligor  or  hiaker.  (c) 

Bills  of  exchange  and  promissory  notes. — Inland  bills  of  ex- 
change.— All  bills  of  exchange  or  drafts  for  money  in  the  na- 
ture of  bills  of  exchange,  drawn  by  any  person  residing  in  this 
state  or  in  the  United  States,  shall  be  considered  as  inland  bills  of 

(a)  Tate's  Digest,  30. 

(()  Norton  v.  Rose,  2  Wash.  233  ;  Pickett  v.  Morris,  3  Wash.  255. 
ie)  Madde's  Ex'm  «.  Davis,  2  Wash.  219. 
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exchange ;  and  if  such  bill  or  draft  be  protested  for  non-acceptance 
or  non-payment,  the  drawer  or  indorser  shall  be  subject  to  one  per 
cenlum  damages  thereon,  and  interest  at  six  per  cent,  from  date 
of  the  protest,  (a)  If  such  bill  be  lost  or  miscarry,  the  drawer 
shall  sign  and  deliver  another  of  the  same  tenor,  sufficient  secu- 
rity being  given  to  indemnify  him  against  the  former,  (b) 

Foreign, — Where  any  foreign  bill  of  exchange,  for  the  pay- 
ment of  any  sum  of  money,  in  which  the  value  is  or  shall  be 
expressed  to  be  received,  shall  be  protested  for  non-acceptance  or 
non-payment,  the  drawer  or  indorser  shall  be  subject  to  ten  per 
centum  damages  thereon,  and  interest  at  six  per  cent,  from  the 
date  of  the  protest,  (c) 

In  all  foreign  bills  of  exchange  for  any  debt  due  in  current 
money  of  this  commonwealth,  or  for  current  money  advanced  and 
pa^l  for  such  bills,  the  sum  in  current  money  that  was  paid  or 
allowed  for  the  same  shall  be  mentioned  and  expressed  in  such 
bill :  and  in  default  thereof,  in  case  such  bill  shall  be  protested, 
and  a  suit  brought  for  the  recovery  of  the  money  due  thereby,  the 
sum  of  money  expressed  in  such  bill  shall  be  held  and  taken  as 
current  money,  and  judgment  be  entered  accordingly,  (d) 

Promissory  notes. — All  notes  and  bills  made  negotiable  at  tbe 
incorporated  banks  of  the  state  are  placed  on  the  same  footing  as 
foreign  bills  of  exchange,  (e) 

2.  Interest 

Six  per  cent,  is  the  rate  of  interest  established  by  law.  Every 
contract  in  which  a  higher  rate  is  taken  or  reserved  is  absolutely 
void,  and  the  lender  receiving  such  usurious  excess  is  liable  to  a 
penalty  of  twice  the  debt,  to  be  recovered  in  a  qui  tam  action.  (/) 

3.  Factors. 

All  the  property,  debts,  stocks,  and  choses  in  action,  acquired 
by  any  person  trading  or  transacting  business  in  his  ewn  name, 
with  the  addition  of  the  words  "  agent,"  "  factor,"  and  "  compa- 

(a)  R.  C.  c.  125,  ^  1.  (6)  lb.  (e)  lb.  126,  i  I ;  Sappl.  c.  199,  §1. 

(d)  lb.  c.  126,  H-        (0  CharteiB  of  the  Mvenl  Banks.        (/)  Tate's  Dig.  318. 
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i^y*"  or  "  &  Co.,"  and  not  disclosing  the  name  of  a  principal  or 
partner  liable  for  all  the  debts  incurred  in  the  course  of  the  busi- 
ness, shall,  as  to  all  creditors  of  such  person,  be  takeii  to  be  his 
individual  property,  and  liable  for  his  debts,  as  if  it  were  acquired 
solely  on  his  own  account,  (a) 

4.  Limited  Partnerships, 

Limited  partnerships  for  mercantile,  manufacturing,  and  me- 
chanical business,  may  be  formed  on  the  following  terms,  but  not 
for  banking,  brokerage,  or  making  insurance. 

Such  partnerships  must  consist  of  one  or  more  general  part- 
ners, responsible  as  at  present  by  law,  and  one  or  more  special 
partners,  who  shall  contribute  in  cash  a  specific  sum,  and  not  be 
liable  for  debts  of  the  partnership  beyond  the  fund  so  contributed. 
General  partners  only  are  to  transact  the  business,  sign  for  the 
partnership  and  bind  the  firm. 

Persons  wishing  to  form  such  partnership  shall  sign  a  certifi- 
cate, which  shall  contain, — 1.  The  name  or  firm  under  which  the 
partnership  is  to  be  conducted :  2.  The  general  nature  of  the 
business  to  be  transacted  :  3.  The  names  of  all  the  general  and 
special  partners,  (distinguishing  them,)  and  their  respective  places 
of  residence :  4.  The  amount  of  capital  of  each  special  partner : 
5.  The  period  of  the  commencement  and  termination  of  the  part- 
nership. The  certificate  is  to  be  acknowledged  before  a  justice 
by  all  the  parties,  and  the  justice  is  to  certify  the  same  in  the 
usual  mode  to  the  clerk  of  the  proper  court,  to  be  recorded.  The 
certificate,  so  acknowledged  and  certified,  is  to  be  filed  in  the 
clerk's  oflice  of  the  county  or  corporation  in  which  is  the  prin- 
cipal place  of  business  of  the  partnership,  and  to  be  recorded  by 
the  clerk  at  large.  If  the  business  is  in  several  counties,  a  tran- 
script is  to  be  recorded  in  each.  At  the  time  of  filing  the  certifi- 
cate and  acknowledgment,  an  affidavit  of  a  general  partner  is 
to  be  also  filed,  that  the  amount  to  be  contributed  by  each  special 
partner  has  been  actually  paid  in  cash.  No  such  partnership 
is  deemed  to  have  been  formed  until  the  certificate  has  been 
made,  acknowledged,  filed,  and  recorded,  and  the  aflldavit  filed 

(a)  Acts  of  1839, 45. 


LAW  OF  DEBTOR  AND  CREDITOR. 


Limited  Partnerahips. 


as  aforesaid ;  and  any  false  statement  will  render  all  liable  as 
general  partners. 

The  parties  shall  publish  the  terms  of  the  partnership  for  at 
least  six  weeks  after  recordation,  in  two  newspapers ;  if  not,  they 
shall  all  be  deemed  general  partners.  Affidavits  of  the  publica- 
tion by  the  printers  may  be  filed  with  the  clerk,  and  are  received 
as  evidence. 

Every  renewal  or  continuance  is  to  be  made  on  the  same 
terms  and  in  the  same  manner  as  the  formation. 

Every  alteration  in  names  of  the  partners,  or  nature  of  the 
business,  or  in  the  capital  or  shares  thereof,  or  in  any  other  mat- 
ter specified  in  the  original  certificate,  shall  be  deemed  a  dissolu- 
tion, and  the  partnership  so  carried  on  afterwards  shall  be  deemed 
a  general  partnership,  unless  renewed  on  the  terms  aforesaid. 
(This  section  does  not  refer  to  losses  in  the  regular  course  of 
trade.) 

The  names  of  the  general  partners  only  are  to  appear,  in  con- 
ducting the  business. 

Suits  may  be  brought  by  and  against  the  general  partners,  and 
the  special  partners  are  suable  by  the  firm. 

No  part  of  the  sum  contributed  by  a  special  partner  is  to  be 
^withdrawn  by  him,  but  any  partner  may  annually  receive  inter- 
est, provided  the  capital  stock  is  not  diminished,  or  profits  over 
interest. 

If  the  capital  is  reduced  by  payment  of  interest  or  profits  to 
special  partner,  he  may  be  compelled  to  refund  to  creditors. 

Special,  partners  may  examine  into,  and  advise  about  the 
partnership  concerns,  but  must  not  transact  business  or  be  em- 
ployed as  agent,  attorney,  or  otherwise. 

Greneral  partners  are  to  account  to  each  other,  and  to  the 
special  partners. 

Every  partner  guilty  of  fraud  is  liable  civilly,  and  also  to 
indictment  and  fine,  and  imprisonment. 

Every  sale,  assignment  or  transfer  of  any  property  or  effects 
of  partnership  made  by  such  partnership  when  insolvent,  or  in 
contemplation  of  insolvency,  or  after  or  in  contemplation  of  in- 
solvency of  any  partner,  with  intent  of  preferring  atiy  creditor 
of  such  partnership  or  insolvent  partner  over  other  creditors,  and 
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every  judgment  confessed,  lien  created,  or  security  given,  under 
like  circumstances,  are  void  against  creditors. 

And  so  also  of  such  sale,  assignment  and  transfer,  or  lien 
created,  &c.,  when  made  by  any  partner. 

Every  special  partner  who  shall  violate  any  of  the  preceding 
provisions,  is  liable  as  a  general  partner. 

In  case  of  insolvency  or  bankruptcy  of  partnership,  no  special 
partner  shall  claim  as  a  creditor  until  all  other  creditors  are 
satisfied. 

No  dissolution  of  partnership  by  the  acts  of  parties  can  take 
place,  previous  to  the  time  specified  in  renewal  or  original  certifi- 
cate, until  notice  is  filed  and  recorded  in  the  clerk's  office  of  the 
original  certificate,  and  published  once  a  week  for  four  weeks  in 
a  newspaper  printed  in  each  of  the  counties  or  corporations 
where  the  partnership  has  its  place  of  business,  or  if  there  is  no 
newspaper  therein,  then  in  the  nearest  newspaper,  &c.  (a) 

5.  Limitation  of  Actions, 

The  general  act  of  Virginia  provides  that  all  actions  upon  the 
case,  other  than  for  slander,  and  other  than  such  accounts  as 
concern  the  trade  of  merchandise  between  merchant  and  mer- 
chant, and  all  actions  for  account,  and  all  actions  for  trespass, 
debt,  detinue,  and  replevin  for  goods  and  chattels,  shall  be  com- 
menced and  sued  within  five  years  next  after  the  cause  of  such 
action  or  ^uit,  and  not  after,  (b)  This  act  is  copied  from  the 
English  act,  21  Jac.  1,  ch.  16,  sec.  3,  excepting  only  the  time  of 
the  limitation,  and  English  decisions  upon  their  act  would  proba- 
bly be  held  as  explanatory  of  the  Virginia  law. 

To  an  action  of  deceit  in  the  sale  of  a  chattel,  brought  more 
than  five  years  after  the  sale,  plea  of  the  statute  of  limitations, 
with  general  replication,  is  a  good  bar,  for  the  cause  of  action 
arose  when  the  deceit  was  practised,  (c)  But  to  each  plea  a 
replication  that  the  deceit  or  fraud  was  discovered  within  five 
years  before  the  commencement  of  the  action,  is  a  sufiicient  an- 
swer, (d) 

(a)  Acts  of  1837, 81 .        (h)  R.  C.  c.  138,  §  4.        (e)  Rice  o.  White,  4  Leigb.  474. 
{(i)  Sune  case  per  Tucker  J.,  Shifdds  v.  AndcFMO,  3  Leigh.  799. 
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In  reference  to  merchants'  accounts  excepted  in  the  above 
statute,  it  is  said  that  to  bring  his  case  within  this  exception,  the 
plaintiff  must  show  that  both  parties  were  merchants,  and  besides 
there  must  be  mutual  accounts  and  reciprocal  demands,  for  if  all 
the  items  be  on  one  side,  it  is  no  account  between  merchant  and 
merchant,  (a)  An  account  between  merchant  and  merchant, 
although  closed  by  cessation  of  dealing,  is  not  an  account  stated, 
and  is  still  within  the  exemption ;  nor  is  it  necessary  that  any  of 
the  items  in  such  account  be  within  five  years  before  suit,  (b)  nor 
is  it  necessary  that  in  such  account  the  items  should  altogether 
consist  of  merchandise  and  goods  sold,  (c) 

This  exemption  does  not  apply  to  accounts  between  merchants 
and  their  customers,  because  the  customers  are  not  merchants, 
and  because  the  seventh  section  of  the  same  act  enacts  that  all 
actions  or  suits  founded  upon  any  account  for  goods,  wares,  or 
merchandise,  sold  and  delivered,  or  for  any  articles  charged  in 
any  store  accounts,  shall  be  commenced  and  sued  within  one 
year  (now  two  years)  (d)  next  after  the  cause  of  such  action  or 
suit,  or  the  delivery  of  such  goods,  wares,  or  merchandise,  and 
not  after ;  except  that,  in  case  of  the  death  of  the  creditors  or 
debtors,  before  the  expiration  of  the  said  term,  the  further  time  of 
one  year  from  the  death  of  such  creditor  or  debtor  shall  be  allowed 
for  the  commencement  of  any  such  action  or  suit.  This  act  does 
not  apply  where  the  trader  has  no  retail  store,  but  sold  his  goods  at 
auction ;  in  such  case  the  limitation  Is  not  two,  but  five  years.  («) 
This  act,  too,  has  been  extended,  so  as  to  run  against  a  claim  as- 
serted for  a  decedent's  estate,  not  from  death  of  the  decedent,  but 
only  from  the  qualification  of  the  executor  or  admiriistrator,  (/) 
and  the  same  would  probably  be  true  as  to  a  claim  against  a  de- 
cedetit's  estate  (g)  But  the  act  does  not  run  in  favor  of  execu- 
tors de  son  tort.  (A) 

The  thirteenth  section  provides  that  where  one  out  of  this 
country  shall  through  a  factor  sell  and  deliver  goods  here,  and 

(a)  S  Tack.  Com.  153. 

(b)  Watson  v.  Lyle,  4  Leigh.  349  ;  Ck>alter  v.  Coaiter,  1  Rob.  79. 
(e)  Watson  o.  Lyle,  4  Leigh.  949.  (d)  Acts  1838,  c.  95,  $5. 

(«)  Tomlin  v.  How,  I  Wash.  190.  (/)  Hansford  v.  Elliott,  9  Leigh.  79. 

(g)  Clark  V.  Hardiman,  3  Leigh.  347.  (A)  Hansford  «.  EUiott,  9  Lei^.  79. 


VIRGINIA.  32 1 


Limitmtion  of  Actions. 


such  factor  shall  die  within  the  limitation  allowed,  this  act  shall 
be  extended  two  years  from  the  death  of  such  factor. 

Generally,  the  lex  fori  alone  governs  the  remedy,  but  an  act 
passed  in  1836  provides,  that  where  suit  is  brought  upon  the  judg- 
ment of  a  court  of  any  state  of  the  United  States,  the  defendant 
may  plead  any  act  of  limitation  of  force  in  such  state,  and  that 
such  plea  shall  have  the  same  force  that  it  would  have  in  a  simi- 
lar action  in  such  state,  (a) 

Under  this  general  act,  and  up  to  1838,  the  doctrine  of  new 
promises  remained  as  in  England  under  her  cognate  act,  capable 
of  being  sustained  so  as  to  take  a  debt  out  of  the  statute,  by  re- 
acknowledgment,  part  payment,  or  other  evidence  of  a  new  pro- 
mise, expressed  or  implied.  But  an  act  passed  in  1838  enacts 
that  in  actions  of  debt  or  upon  the  case,  grounded  upon  any  sim- 
ple contract,  no  acknowledgment  or  promise  made  hereafter,  by 
words  on]j,  shall  be  deemed  sufficient  evidence  of  a  new  and  con- 
tinuing contract,  whereby  to  take  any  case  out  of  the  operation 
of  the  act  before  memtioned,  unless  such  acknowledgment  or  pro- 
mise shall  be  made  or  contained  by  or  in  some  writing  to  be 
signed  by  the  party  chargeable  thereby ;  and  the  third  section 
extends  the  same  to  set-offs,  (b)  This  statute  is,  throughout,  the 
same  with  the  English,  called  Lord  Tenterden's  act,  (c)  with  these 
two  exceptions. 

1.  The  English  act  provides  that  nothing  in  that  act  shall 
alter,  take  away,  or  lessen  the  effect  of  any  payment  of  any  prin- 
cipal or  interest  made  by  any  person  whomsoever.  This  is 
omitted  from  the  Virginia  statute. 

2.  The  Virginia  statute  provides  that  every  such  written  pro- 
mise or  acknowledgment  shall  be  held  and  taken  to  be  a  drawing 
down  of  the  original  debt  or  contract  to  the  date  of  the  said  pro- 
mise or  acknowledgment.     This  is  not  in  the  English  act. 

By  all  these  statutes,  specialties  are  left  as  they  were  at  the 
common  law,  subject,  after  twenty  years,  to  a  presumption  of 
payment  which  might  be  rebutted.  But  a  statute  passed  in  1826 
enacts  that  all  actions  founded  on  bonds  executed  by  executors, 
administrators,  guardians,  sheriffs,  and  some  other  officers  men- 

(€)   Aeti  1838,  c.  63.  (6)  n».  c.  95. 

{e)  9  Geo.  4,  c.  14.    See  Act  at  Urge  in  Joynee  on  Lim.  App.* 
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tioned,  and  other  persons  acting  in  a  fiduciary  character,  either 
public  or  private,  shall  be  instituted  or  brought  within  ten  years 
after  the  right  or  cause  of  action  shall  have  accrued,  and  not 
afterwards,  (a)  But  the  defendant  must  be  fiduciary  as  to  the 
plaintifi";  his  being  fiduciary  as  to  any  other  person  is  not  suffi- 
cient, (b) 

6.  Parol  Agreements. 

No  action  shall  be  brought  whereby  to  charge  any  executor 
or  administrator,  upon  any  special  promise,  to  answer  any  debt  or 
damages  out  of  his  own  estate,  or  whereby  to  charge  the  defend- 
ant upon  any  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another  person,  or  to  charge  any  person  upon  any 
agreement  made  upon  consideration  of  marriage,  or  upon  any  con- 
tract for  the  sale  of  lands,  tenements,  or  hereditaments,  or  the 
making  any  lease  thereof  for  a  longer  term  than  one  year,  or  upon 
any  agreement  which  is  not  to  be  performed  within  the  space  of 
one  year  from  the  making  thereof,  unless  the  promise  or  agree- 
ment upon  which  such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person  by  him  there- 
unto lawfiilly  authorized,  (c)  This  statute  is  copied,  with  but  one 
variation,  from  29  Car.,  2,  c.  3,  and  hence  the  decisions  of  the 
English  courts  upon  their  statute  apply  to  this. 

The  variation  referred  to  is  important.  The  English  statute 
requires  the  agreement  by  which  one  promises  to  pay  or  see  paid 
the  debt  due  by  another,  to  be  in  writing,  whilst  the  Virginia 
statute,  in  the  same  case,  requires  the  promise  or  agreement  to  be 
in  writing.  Agreement  comprehends  the  consideration  of  the 
undertaking,  promise  does  not.  Hence,  in  Virginia  the  consider- 
ation which  moved  the  promisee  to  undertake,  need  not  be  in  wri- 
ting, although  in  England  it  is  otherwise,  (d) 

As  to  the  promise  of  one  to  pay  or  see  paid  the  debt  due  by 

(a)  Sap.R.C.c.900,§l. 

(b)  Spotswood  V.  Dtndxidge,  4  H.  &  M.  139 ;  Redwood  «.  Riddick,  4  Man.  989. 
(e)  R.  C.  c.  101. 

{d)  Violet  V.  PattoD,  5  Cranch.  151 ;  Golgin  v.  Henley,  6  Leig^.  85 ;  Johnnn  «. 
Ronald,  4  Mnn.  77. 
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another,  this  distinction  is  taken.  Where  the  promisor  merely 
agrees  to  see  the  debt  paid,  and  the  original  debtor  is  not  released 
from  his  obligation,  so  that  the  creditor  has  a  double  remedy,  the 
promise  is  collateral  (in  the  nature  of  a  security),  and  must  be  in 
writing  to  bind  the  promiser.  But  where  the  promiser  undertakes 
to  pay  the  debt  due  by  another  without  any  reference  to  that 
other,  the  promise  is  direct,  for  the  debt  is  then  his  own  and  no 
longer  another's,  and  is  therefore  out  of  this  statute,  and  need  not 
be  in  writing,  (a)  This  direct  promise,  when  relied  on,  must  be 
strictly  proved.  A  merchant  cannot  charge  the  goods  sold  to  his 
customer  to  the  promiser,  and  thereby  make  him  directly  respon- 
sible, so  as  to  avoid  the  necessity,  under  this  statute,  for  a  written 
promise.  (6) 

Though  a  collateral  promise  be  in  writing,  a  sufficient  consi- 
deration must  have  moved  to  the  promiser.  (c)  Part  performance 
of  a  collateral  promise,  though  not  in  writing,  will  take  that  pro- 
mise out  of  this  statute,  {d) 

Another  statute  provides  that  no  action  shall  be  brought 
whereby  to  charge  any  person  upon  or  by  reason  of  any  repre- 
sentation or  assurance  made  or  given  concerning  or  relating  to 
the  character,  credit,  ability,  trade,  or  dealings  of  any  other  per- 
son, to  the  intent  or  purpose  that  such  other  person  may  obtain 
credit,  money,  or  goods  upon  the  same,  unless  such  representation 
or  assurance  be  made  in  writing  signed  by  the  party  to  be  charged 
therewith,  (e) 

7.  Fraudulent  Conveyances. 

By  the  statute  (/)  every  gift,  grant,  or  conveyance  of  lands, 
tenements,  hereditaments,  goods  or  chattels,  or  of  any  rent,  com- 
mon or  profit,  out  of  the  same,  by  writing  or  otherwise,  and  every 
bond,  suit,  judgment  or  execution  had  or  made  and  contrived  to 
delay,  hinder  or  defraud  creditors  of  their  just  and  lawful  actions, 
suits,  debts,  accounts,  &c.,  or  to  defraud  or  deceive  those  who 

(a)  Waggoner  v.  Gray,  2  H.  &  M.  611.         (b)  Cutler  «.  Hinton,  6  Ran.  518. 
(c)  Waggoner  v.  Gray,  2  H.  &  M.  611 ;  Colgln  v.  Henley,  6  Leigh.  85. 
Id)  Wilde  V.  Fox,  I  Ran.  165  ;   Anthony  v.  Leftwich,  3  Ran.  238 ;   Rowton  «, 
Rowton,  1  H.  &  M.  99.  (e)  Acta  1840-41,  c.  60,  §  1. 

(/)  R.  C.  c.  101,  §2. 
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shall  purchase  the  same  lands,  tenements  or  hereditaments,  or  any 
rent,  profit,  or  commodity  out  of  them,  shall  be  from  henceforth 
deemed  and  taken  (only  as  against  the  person  or  persons,  his,  her 
or  their  heirs,  &c.,  whose  debts,  suits,  &c.,  thereby  shall  or  might 
be  in  any  wise  disturbed,  hindered,  delayed,  or  defrauded)  to  be 
clearly  and  utterly  void,  any  pretence,  &c.,  to  the  contrary  not- 
withstanding. And,  moreover,  if  a  conveyance  of  goods  and 
chattels  be  made,  and  not  on  valuable  consideration,  it  shall  be 
taken  to  be  fraudulent  within  this  act,  unless  the  same  be  by  will 
or  deed  proved  and  recorded  as  therein  directed,  or  unless  posses- 
sion shall  really  and  bona  fide  remain  with  the  donee.  And 
where  any  loan  of  goods  and  chattels  shall  be  pretended  to  have 
been  made  to  any  person,  with  whom  or  those  claiming  under, 
possession  shall  have  remained  for  five  years,  without  demand 
made  and  prosecuted  at  law,  the  same  shall  be  taken,  as  to  credi- 
tors and  purchasers,  to  be  fraudulent  within  this  act,  unless  the 
same  be  by  will  duly  proved  and  recorded.  By  the  section  it  is 
provided  that  this  act  shall  not  extend  to  any  lands,  goods,  chat- 
tels, &c.,  which  shall  be  upon  good  (i.  e.  valuable)  consideration, 
and  bona  fide  lawfully  conveyed. 

A  fraudulent  intent  seems  to  be  the  test  of  the  act,  and  a 
valuable  consideration  will  not  protect  a  deed  executed  with  such 
intent,  (a) 

An  absolute  sale  of  chattels,  not  accompanied  and  followed  by 
transfer  of  possession  to  the  vendee  is  per  se  fraudulent  and  void 
as  against  creditors  of  the  vendor ;  yet  there  are  some  exceptions, 
where  it  may  be  explained,  (b) 

An  important  decision  has  been  lately  made  upon  this  act  to 
the  following  effect :  A  fraudulent  intent  of  the  grantor  against 
one  of  his  creditoi's  is  fraudulent  against  all,  and  that  no  distinc- 
tion exists  between  prior  and  subsequent  creditors ;  thus.  A,  ex- 
pecting to  be  held  responsible  as  security  for  a  sherifiT,  fraudu- 
lently conveyed  away  land,  with  the  purpose  thereby  to  avoid 
such  responsibility  and  afterwards  became  indebted ;  and  it  was 
held,  that  the  conveyance  was  fraudulent  and  void  as  to  this  sub- 
sequent  creditor,  inasmuch  as  it  was  fraudulent  and  void  at  the 
time  it  was  made,  and  could  never  become  valid,  (c) 

(a)  Biiflcoe  v.  Clark,  1  Ran.  213.  (6)  Maaon  «.  Bond,  9  Leigjb.  181. 

(e)  Hatchinaon  v.  Kelly,  1  Rob.  133. 
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8.  Effect  of  Death  upon  Rights  of  Creditors. 

Limitations. — In  any  suit  against  an  executor  or  administra- 
tor for  the  recovery  of  a  debt  due  by  his  testator  or  intestate  upon 
an  account,  it  is  the  duty  of  the  court  to  strike  from  the  account 
every  item  thereof,  which  shall  appear  to  have  been  due  five  years 
before  the  death  of  the  testator  or  intestate,  (a)  It  will  be  ob- 
served that  the  terms  of  this  law  extend  only  to  open  accounts, 
and  not  to  settlements  or  assumptions  by  the  testator  or  intestate 
within  five  years,  (p) 

Suits  upon  the  bonds  of  executors  and  administrators,  as  per- 
sons in  a  fiduciary  situation,  are  limited  as  mentioned  under  title 
"  Limitations" 

The  equity  of  sec.  10  of  general  act  of  limitations  is  extended 
to  executors,  &c. ;  so  that  if  an  action  of  assumpsit  be  brought 
in  proper  time,  but  the  plaintiff  or  defendant  die  before  judgment 
and  the  limitation  run  out,  the  executor  or  administrator  may 
bring  a  new  action,  provided  he  does  it  within  a  reasonable  time, 
which,  from  analogy  to  the  statute,  is  probably  one  year.-  (c) 

The  statute  of  limitations  does  not  begin  to  run  against  a  claim 
asserted  for  the  estate  of  a  deceased  person,  till  the  qualification 
of  an  executor,  &c.  (d) 

If  there  be  several  executors  or  administrators,  an  acknowledg- 
ment to  take  a  debt  already  barred,  out  of  the  statute,  must  be 
made  by  all.  (e) 

Bail. — The  words  of  the  act  allowing  bail  as  of  right  do  not 
extend  to  executors  and  administrators.  But  where  the  suit  is 
upon  a  personal  promise  of  the  executor  or  administrator,  or  in 
debt  on  a  judgment  suggesting  a  devastavit,  or  upon  the  execu- 
tor's or  administrator's  bond,  in  all  which  cases  the  executor  or 
administrator  is  directly  responsible,  bail  may  be  directed,  upon 
proper  affidavit  made,  according  to  the  act.  (/) 

Judgment — The  general  judgment  against  an  executor  is  de 

(a)  R.  C.  c.  128,  §  16,  (h)  Brooke  v.  Shelhy,  4  I^  &:  M.  366. 

(e)  3  Lom.  Ex.  376  ;  Brown  v.  Putney,  1  Waah.  303. 
(il)  Hanaford  v.  Elliott,  9  Leigh.  79 ;  Clark  v.  Hardiman,  3  Leigh.  347. 
(€)  3  Lom.  Ex.  431.  (/)  S).  409 ;  3  Tnck.  Com.  334. 
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bonis  testatoris ;  and  this  is  the  judgment  given  where  the  ex- 
ecutor, &c.,  has  not  made  himself  personally  responsible.  But  a 
judgment  de  propriis  will  be  given,  where  the  executor  has  pro- 
mised to  answer  any  debt  or  damage  due  by  his  testator  out  of 
his  own  estate.  But  such  promise  must  be  in  writing,  (a)  and 
for  good  consideration  as  assets  in  his  hands  or  forbearance  to 
sue  on  part  of  the  creditor.  (6)  And  where  forbearance  is  the 
consideration,  it  seems  that  without  a  writing,  an  executor,  &c,, 
is  liable,  where  he  promises  to  pay  the  debt  of  his  testator,  (c) 
A  judgment  quando  assets  acciderent  is  given  where  the  executor 
pleads  plene  administravit,  and  the  jury  find  for  him  thereon. 

Assets. — What  shall  be  assets  in  the  hands  of  the  executor, 
&c.,  remains  as  at  common  law,  being  in  general  the  personal 
estate  or  whatever  the  executor,  &c.,  may  demand  by  suit, 
except  so  far  as  altered  by  these  provisions  of  the  statute. 

If  any  person  die  after  the  1st  day  of  March,  the  servants  and 
slaves  of  which  he  was  possessed,  employed  in  making  a  crop, 
shall  be  continued  on  the  plantation  until  the  last  day  of  Decem- 
ber following,  and  their  crops  shall  be  assets.  If  decedent 
die  on  or  after  the  1st  day  of  March,  all  the  emblements  of  his 
land  which  shall  be  severed  before  the  31st  day  of  December  fol- 
lowing, shall  be  assets :  but  all  such  emblements  growing  on  the 
land  at  that  day,  or  at  the  time  of  decedent's  death,  if  that  event 
happen  after  the  dlst  day  of  December  and  before  the  1st  day 
of  March,  shall  pass  with  the  land  to  the  heir,  (d) 

Where  any  person  shall  die  seized  of  lands  held  for  the  life  of 
another,  and  shall  devise  the  same,  all  the  interest  of  the  deceased 
in  such  lands  shall  be  assets  in  the  hands  of  such  devisee  ;  and  if 
no  such  devises  be  made,  such  lands,  for  the  residue  of  the  term, 
shall  be  assets  in  the  hands  of  the  heir,  as  special  occupant ;  and 
if  there  be  no  special  occupant,  it  shall  go  to  the  executors  or 
administrators,  and  be  assets  in  their  hands,  (e) 

Lands. — At  the  common  law,  a  bond  binding  the  heirs  is  a 
lien  on  the  heir,  who  in  default  of  personal  assets  is  bound  to  dis- 
charge it  out  of  the  real  assets  of  the  obligor,  provided  real  assets 

(a)  R.  C.  c.  101,  $1.  (6)  Taliaferro  v.  Robbs,  3  Cell.  358. 

(e)  3  Mim.  59  ;  3  Tuck.  Com.  139.        (d)  R.  C.  c.  104,  $^53, 54. 
(e)Ib.(61. 
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have  descended.  This  doctrine  has  been  extended  by  an  act 
passed  in  1842,  which  charges  upon  lands,  &c.,  all  debts  due  by 
specialty  (whether  binding  the  heirs  or  not)  ;  and  also  by  simple 
contract,  provided  they  be  evidenced  by  writing,  signed  by  the 
debtor  or  some  person  legally  empowered  by  him.  (a) 

At  the  common  law  also,  the  heir  could  release  himself  from 
all  liability  upon  his  ancestor's  obligation,  by  a  bona  fide  aliena- 
tion of  the  lands  descended  before  action  brought.  To  prevent 
this,  it  has  been  enacted  .that  where  any  heir  at  law  shall  be  liable 
to  pay  the  debt  of  his  ancestor,  in  regard  of  any  lands,  &c.,  de- 
scending to  him,  and  shall  sell  the  same  before  any  action  brought, 
such  heir  at  law  shall  be  answerable  for  such  debt  or  debts,  in  any 
action  or  actions  of  debt  to  the  value  of  the  said  land  so  by  him 
sold,  (b) 

Nor  by  the  common  law  was  land  in  the  hands  of  a  devisee 
liable  for  the  payment  of  bonds  of  the  devisor  binding  the  heirs. 
But  the  statute  declares  the  devise  in  such  cases,  so  far  as  con- 
cerns the  creditors,  to  be  void,  (c) 

The  before  recited  act  of  1842  (d)  enacts,  that  where  any 
person  shall  die  seized  of  or  entitled  to  any  estate  or  interest  in  lands, 
tenements  or  hereditaments,  or  other  real  estate,  which  he  shall  not 
by  his  last  will  and  testament  have  charged  with  or  devised  sub- 
ject to  the  payment  of  his  debts,  the  same  shall  be  assets.  The 
phraseology  of  this  act  is  very  general,  embracing  all  estate  or 
interest  which  a  person  may  have  in  any  real  estate  whatever. 
So  that  in  general  terms,  whatever  real  estate  a  person  leaves  at 
his  death  is  liable  for  all  of  his  debts  which  are  evidenced  by 
writing. 

Administrqiion  of  assets, — The  dignity  of  debts  is  in  the  fol- 
lowing order : 

1.  Funeral  expenses  and  expenses  of  administration,  and  debts 
due  to  the  state  or  United  States. 

2.  Debts  due  by  the  testator  or  intestate,  as  guardian,  curator, 
or  committee  to  a  ward,  idiot,  or  lunatic,  or  their  representa- 
tives, (e) 

3.  Debts  of  record,  being  by  judgment  or  recognizance. 

(«)  Acts  1841-42,  c  98.        (6)  R.  C.  c.  105,  §6.        (c)  tt.  §§  1, 2,  and  3. 
(4)  Act*  1841-43.  c  93.  (e)  R.  C.  c.  108,  §  12 ;  ib.  c.  104,  §60. 
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4.  Debts  evidenced  by  specialty  or  writing,  signed  by  the 
testator  or  intestate.  An  act  passed  in  1831  directs  that,  in  the 
administration  of  the  personal  assets  of  decedent's  estates,  debts 
due  by  specialty  and  promissory  notes  or  other  writings  signed  by 
the  decedent  or  some  other  person  by  him  or  her  thereunto  law- 
fully authorized,  shall  be  regarded  and  taken  to  be  of  equal  dig- 
nity, (a)  and  the  act  of  1842,  before  referred  to,  declares  what 
shall  be  real  assets,  and  then  directs  that  they  shall  be  adminis- 
tered, in  courts  of  equity,  ratably  for  the  payment  of  all  the  just 
debts  of  the  decedent,  as  well  debts  due  on  simple  contract  as 
on  specialty,  provided  that  no  debt  which  is  not  evidenced  by 
writing  signed  by  the  debtor  or  some  person  legally  empowered 
by  him,  shall  be  charged  on  the  real  estate  by  virtue  thereof. 
Simple  contract  debts  in  writing  are  thus  put  on  an  equality  with 
specialty  debts,  by  the  one  act  as  to  personal  assets,  and  by  the 
other  act  as  to  equitable  assets. 

5.  Debts  by  simple  contract,  not  evidenced  by  writing. 

6.  Judgments  or  bonds,  voluntarily  confessed  or  given  by  tes- 
tator or  intestate,  not  for  valuable  consideration. 


9.  Remedies  to  recover  Debts, 

Courts  and  time  required  to  obtain  judgment — The  Circuit 
Superior  Courts  of  Law  and  Chancery  sit  twice  a  year,  and 
the  County  and  Corporation  Courts  sit  four  times  a  year,  in 
every  county  and  corporation.  These  courts  have  concurrent  ju- 
risdiction in  all  matters  in  equity,  and  also  at  law,  where  the 
amount  in  controversy  is  more  than  fifty  dollars,  and  also  in  ac- 
tions of  detinue  and  trover ;  and  in  suits  at  law,  where  the  amount 
in  controversy  is  less  than  fifty  and  more  than  twenty  dollars,  the 
County  and  Corporation  Courts  have  sole  jurisdiction,  (b)  Writs 
in  the  Circuit  Superior  Courts  are  returnable  either  to  the  first  * 
day  of  the  next  succeeding  term,  or  to  some  previous  rule  day ; 
and  in  the  County  and  Corporation  Courts,  to  the  first  day  of  the 
next  succeeding  term  alone,  (c)  Rules,  in  both  these  courts,  are 
held  in  the  clerk's  offices  on  the  first  Monday  of  every  month,  (rf) 
except  where  such  court  commences  its  session  during  the  week 

{a)  Sup.  R.  C.  c.  160.        {h)  R.  C.  c.  71,  §7  j  Sup.  R.  C.  c.  109,  ^§23,  33. 
(c)  R.  C.  c.  138,  §70 ;  Sap.  R.  C.  c.  312,  §3.  (<f)  R.  C.  c.  138,  §69. 
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in  which  the  first  Monday  comes,  in  which  case,  the  rules  are  held 
on  the  next  preceding  Monday,  (a)  Common  law  suits,  in  Vir- 
ginia, are,  for  the  most  part,  perfected  at  the  rules,  by  the  clerk's 
entering  up,  on  the  second  rule  day,  an  office  judgment.  This 
office  judgment  may  be  set  aside  by  the  defendant's  appearing  at 
the  next  term  of  the  court  and  pleading  to  issue  :  (h)  but  none  but 
an  issuable  plea  can  be  then  received.  And  every  office  judgment, 
in  which  no  writ  of  inquiry  is  awarded,  and  which  is  not  set  aside 
as  aforesaid,  is  considered  as  a  final  judgment  of  the  last  day  of 
the  term,  and  executions  may  issue  thereon,  (c)  So  that,  where 
no  plea  is  entered,  judgment  may  be  obtained  in  two  or  three 
months  from  the  return  day  of  the  writ. 

Kinds  of  actions  and  parties  thereto, — An  ordinance  of  con- 
vention in  1776  made  the  common  law  of  England,  and  all  acts 
of  parliament  made  in  aid  thereof,  prior  to  the  fourth  year  of 
James  I.  which  were  of  a  general  nature,  the  law  of  Virginia. 
An  act  of  assembly  in  1792  {d)  referring  to  this  ordinance,  di- 
rects that  no  act  of  parliament  shall  have  any  force  or  authority 
within  this  commonwealth,  saving  however  "  all  and  every  writ 
or  writs,  remedial  or  judicial"  which  could  have  been  had  previ- 
ous thereto.  Under  these,  there  remain  ia  Virginia  all  the  com- 
mon law  actions  of  debt,  assumpsit,  detinue,  &c. 

A  further  statute  enacts  that  "  an  action  of  debt  may  be  main- 
tained  upon  any  note  or  writing  by  wKich  the  person  signing  the 
same  shall  promise  or  oblige  himself  to  pay  a  sum  of  money  or 
quantity  of  tobacco,  (e)  But  this  writing  must  acknowledge  a  sum 
to  be  due,  which  is  certain,  and  subject  to  no  contingency  what- 
ever. (/)  Under  this  law  an  action  of  debt  will  lie  for  a  payee 
against  the  acceptor  of  an  order,  although  it  is  not  so  in  England. (^) 

Attachments  against  non-residents, — By  statute,  if  any  suit 
shall  be  commenced  in  equity  against  any. defendant,  who  is  out 
of  this  state,  and  another  within  the  same  having  in  his  hands  ef- 
fects or  debts  of  such  absent  defendant,  upon  affidavit  such  court 
may  make  any  order  and  require  security  if  necessary,  to  restrain 
the  home  defendant  from  paying,  conveying  away  or  secreting 

ia)  Acts  of  1845-46,  c.  74.  (6)  R.  C.  c.  128,  §77.  (c)  lb.  §79. 

(42)  lb.  c.  40.  (e)  lb.  c.  135,  § 4.  (/)  Beime  o.  Donlap,  8  Leigh  514. 

ig)  Hollingsworth  o.  Milton,  8  Leigh  50. 
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the  effects  or  debts  in  his  hands  of  such  absent  defendant,  and  mi^ 
order  such  effects  or  debts  to  be  delivered  or  paid  to  the  {daintifi 
upon  his  giving  security,  (a)  The  preliminary  steps  required,  by 
a  literal  interpretation  of  this  law,  to  procure  the  attachment,  were 
found  in  practice  to  be  too  dilatory — and  hence  the  courts  have 
sanctioned  the  practice  of  allowing  the  clerks  to  endorse  the  re- 
straining order  on  the  subpoena,  at  the  time  of  its  issue,  which 
order  is  binding  on  the  home  defendant  from  the  time  of  the 
service  of  the  subpoena.  (A)  This  attachment  may  be  brought  by 
a  creditor  residing  out  of  this  state  (c)  and  against  even  a  cor- 
poration of  another  state,  (d) 

Attachments  against  absconding  debtors, — The  same  statute, 
(e)  section  6,  provides  that ''  if  any  person  shall  make  complaint  to 
any  justice  of  the  peace  that  his  debtor  is  removing  out  of  the 
county  or  corporation  privately,  or  absconds  or  conceals  himself 
so  that  the  ordinary  process  of  law  cannot  be  served  on  him,  such 
justice  shall  grant  an  attachment  against  the  estate  of  such  debtor 
or  so  much  tRereof  as  shall  be  sufficient  to  satisfy  the  debt  and 
costs  of  such  complainant,  which  attachment,  where  the  debt  or 
demand  shall  exceed  ten  dollars  or  four  hundred  pounds  of  tobac- 
co, shall  be  returnable  to  the  next  County  or  Corporation  Court, 
and  shall  be  levied  upon  the  slaves,  goods  and  chattels  of  the  party 
absconding,  wherever  the  same  shall  be  found,  or  in  the  hands  of 
any  person  indebted  to,  or  having  any  effects  of  the  party  abscond- 
ing. By  section  1 1  the  attachment,  when  for  a  sum  less  than  ten 
dollars,  is  returnable  and  triable  before  a  single  justice  instead  of 
the  court.  By  section  13,  if  any  such  attachment  be  returned,  ex- 
ecuted, and  the  goods  or  effects  attached  be  not  replevined,  or 
proper  defence  be  not  made,  the  plaintiff  shall  be  entitled  to  judg- 
ment for  his  whole  debt  and  execution  thereof  upon  the  goods  and 
chattels  as  attached-7-and  where  such  attachment  is  returned 
executed  upon  a  garnishee,  upon  said  garnishee's  appearance  and 
examination,  as  elsewhere  pointed  out,  judgment  shall  go  against 
3aid  garnishee,  for  all  sums  of  money  due  from  him  to  or  in  his 

(fl)  R.  C.  c.  40. 

(&)  McKini  V.  Fulton,  6  Call.  106  ;  WilUamson  o.  Bowie,  6  Man.  176 ;  Enkine  v. 
Staley,  13  Leigh.  406.  (e)  Williamaon  «.  Bowie,  6  Man.  176. 

{d)  U.  S.  Bank  «.  M.  Bank  of  Bait.  1  Rob.  573.  (e)  R.  C.  0. 133. 
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custody  for  the  person  absconding,  and  all  goods  and  effects  what- 
soever in  the  hands  of  such  garnishee,  belonging  to  such  absconding 
person.  This  act,  being  an  innovation  upon  the  common  law,  and 
a  severe  remedy  liable  to  abuse,  it  should  be  construed  strictly, 
and  the  plaintiff  must  bring  himself  within  its  words  or  most  ob- 
vious intent,  (a) 

Parties  to  a  suit. — Various  provisions  are  found  in  thtf  acts, 
regulating  the  parties  to  actions,  as  where  one  of  those  in  interest 
dies,  ifec,  but  the  only  material  variations  from  the  common  law, 
are  these  : 

1.  An  assignee  of  any  bond,  bill,  promissory  note  or  any  other 
writing  obligatory  whatsoever,  may,  upon  the  assignment,  main- 
tain any  action  in  his  own  name  which  the  original  obligee  or 
payee  might  have  brought,  but  shall  allow  all  just  discounts,  not 
only  against  himself,  but  against  the  assignee,  before  notice  of  the 
assignment  was  given  to  the  defendant,  (b) 

2.  Such  assignee  may  sue  any  remote  assignor,  but  such  assignor 
shall  have  the  same  defence,  as  if  the  suit  had  been  instituted  .by 
his  immediate  assignee,  and  no  action  shall  be  prosecuted  against 
two  or  more  assignors,  unless  they  be  joint :  and  this  act  shall  not 
abridge  any  rights  to  which  indorsers  of  bills  of  exchange,  or 
assignees  of  bonds,  notes,  or  obligations,  were  formerly  entitled,  (c) 

Judgment ;  lien. — There  is  no  statute  in  Virginia  which,  in 
express  terms,  makes  a  judgment  a  lien  upon  the  lands  of  the 
debtor,  unless  a  statute  passed  in  1843  and  mentioned  below,  pos- 
sesses that  eflect.  As  in  England,  the  lien  is  the  consequence  of 
a  right  to  take  out  an  elegit.  The  whole  subject  therefore  remains 
as  at  common  law,  with  the  addition  thereto  of  the  statute  of 
1843. 

The  act  in  the  Revised  Code  gives  the  privilege  of  taking  out 
an  elegit,  and  prescribes  the  form  of  the  writ,  (d)  From  that  act, 
it  appears  that  the  elegit  binds  the  goods  and  chattels,  saving  oxen 
and  beasts  of  the  plough,  and  a  moiety  of  all  the  lands  and  tene- 
ments- of  which  the  defendant  was  seized  at  the  day  of  the  plain- 
tiff's obtaining  the  judgment  or  at  any  time  afterwards ;  and  directs 
the  sheriff  to  deliver  the  same  to  the  plaintiff  as  his  own  proper 

(a)  3  CaU.  415, 416  ;  2  H.  &  M.  315  ;  7  Leigh.  311, 313, 314. 
(B)  R.  C.  c.  135,  $  5.  (e)  lb.  4  6.  (d)  lb.  c.  134,  f  1. 
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goods,  chattels  and  freehold,  until  he  shall  have  levied  thereof,  oat 
of  the  rents,  hires  and  profits,  his  debt  and  damages  by  the  judg- 
ment, {a)  As  every  judgment  in  a  term  is  of  the  first  day  of  the 
term,  an  elegit  binds  lands,  &c.,  from  the  first  day  of  the  term  in 
which  judgment  was  obtained  (b)  even  in  the  hands  of  bona  fide 
purchasers  since  that  time,  without  notice,  (c)  The  plaintiflT  pre- 
serves the  lien  of  his  judgment,  by  issuing  his  elegit  within  a  year 
from  his  judgment  or  entering  upon  the  roll  book  in  England  or 
record  book  here,  that  he  elects  to  charge  the  goods  and  half  the 
lands  which  would  be  equal  to  issuing  the  elegit ;  and  if  he  does 
neither,  he  might,  on  motion,  be  allowed  to  enter  the  election  nunc 
pro  tunc,  (d)  But  it  is  not  essential  to  the  existence  of  the  lien, 
that  the  elegit  shall  have  issued ;  some  other  execution  within  the 
year  will  keep  the  judgment  alive,  and  preserve  the  right  to  an 
elegit,  (e)  If  during  the  term  in  which  judgment  was  obtained, 
the  defendant  executes  a  deed  of  trust,  conveying  real  and  person- 
al, estate  and  the  plaintiff,  after  judgment,  without  issuing  any 
execution,  file  a  bill  in  chancery  to  subject  the  property  as  con- 
veyed, the  court  will  dismiss  the  bill  as  to  the  personalty,  without 
injury  to  the  plaintiff's  right  to  the  money  resulting  therefrom,  after 
satisfying  the  deed,  but  will  also  direct  the  trustees  to  sell  the 
lands,  and  out  of  the  proceeds,  to  satisfy  the  judgment  in  the  first 
place,  and  then  the  deed.  (/) 

The  statute  of  1843,  before  referred  to,  directs  the  clerk  of 
every  county  or  corporation  court  to  keep  a  judgment  docket,  in 
which  he  shall  docket  all  such  unsatisfied  final  judgments  and  de- 
crees, and  such  forfeited  forthcoming  bonds,  recognizances,  and 
other  bonds  having  the  force  of  judgments,  as  any  person  inter- 
ested therein  shall  require  him  to  docket ;  in  such  docket  plainly 
setting  down  the  date  of  such  judgment,  and  the  names,  descrip- 
tions, and  residences  of  the  parties,  so  far  as  they  can  be  ascer- 


(a)  R.C.  c.  134,§1. 

,(6)  Skipwith  v.  Cunninghain,  8  Leigh.  371 ;  Coatts  o.  Walker   2  Leigh. 
Mot.  Am.  See.  V.  Stanard,  4  Man.  539. 
(«)  Taylor  v.  Spindle,  9  Grat.  44. 

(d)  Epes  e.  Randolph,  2  Call.  186  ;  Avery  v.  Robinson,  4  Man.  546. 
(«)  Scriba  v.  Deans,  1  Brock.  166, 170  ;  Taylor  t.  Spindle,  3  Grat  44. 
(/)  Mat.  Aai.  Soc.  v.  Stanard,  4  Man.  539. 
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tained  from  the  record,  the  debt,  damages,  interest,  and  costs  in 
each  case,  and  the  amount  and  date  of  credits,  if  any :  and  further, 
that  no  judgment,  decree,  bond,  or  recognizance,  thereafter  ren- 
dered, executed,  or  acknowledged,  shall  bind  the  land  of  any  party 
to  the  same,  against  a  bona  fide  purchaser,  for  valuable  considera- 
tion without  notice,  unless  the  same  shall  be  docketed  in  the 
county  or  corporation  in  which  the  land  may  lie,  within  twelve 
months  after  the  rendition  or  forfeiture  of  such  judgment,  decree, 
bond,  or  recognizance,  or  ninety  days  before  such  land  shall  have 
been  conveyed  to  such  purchaser,  (a)  It  is  supposed,  however, 
that  this  statute  affects  only  the  manner  of  acquiring  and  holding 
the  lien  by  judgment,  leaving  the  right  and  law  in  relation  thereto, 
as  it  was  before,  and  at  common  law., 

Revivor, — The  act  allowing  executions  allows  them  only 
within  a  year  from  the  judgment ;  (ft)  but  where  execution  hath 
once  issued  within  the  year,  new  executions  may  go  until  satis- 
faction, (c)  A  judgment,  therefore,  upon  which  no  execution  has 
issued  within  a  year  from  its  date,  cannot  support  an  execution, 
and  is  therefore  dead  ;  but  it  may  be  revived  by  a  scire  facias  or 
an  action  of  debt  brought  thereon,  within  ten  years  next  after 
the  date  of  such  judgment,  and  not  after,  (d)  And  where  a  suit 
abates,  or  a  judgment  becomes  dead,  by  death  of  one  of  the 
parties,  both  may  be  reinstated,  where  a  mere  revival  ,is  sought, 
by  scire  facias,  and  a  bill  of  revivor  is  unnecessary,  (e) 

All  persons  who  shall  recover  any  debt,  damages,  or  costs  by 
judgment,  may  prosecute  writs  of  fieri  facias,  elegit,  and  capias 
ad  satisfaciendum  within  the  year,  for  taking  the  goods,  lands, 
or  body  of  the  person  against  whom  such  judgment  is  ob- 
tained. (/) 

Ekgit — The  force  and  effect  of  this  writ  in  Virginia,  has 
been  suflSciently  explained  under  lien  of  judgment. 

Fieri  facias. — This  writ  or  other  writ  <^  execution  (including  * 
the  elegit,  as  far  as  it  is  against  the  goods)  shall  bind  the  property 
of  the  goods,  against  which  such  writ  is  sued  forth,  but  from  the 


(a)  Acts  1842^13,  e.  75.        (b)  R.  C.  e.  134,  §  1.         (e)  lb.  $3 ;  c.  198,  $5. 
{d)  lb.  e.  138,  §  5.  (e)  Vanghan  v.  Wilson,  4  H.  &  M.  480, 

CO  R.C.c.  134,il. 
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time  that  such  writ  shall  be  delivered  to  the  sheriff  or  other  of- 
ficer to  be  executed,  (a)  From  the  day  of 'delivery  of  such  exe- 
oution  to  the  officer,  the  creditor  acquires  a  lien  upon  the  goods 
of  the  debtor,  of  which  he  cannot  be  deprived  by  the  act  of  the 
debtor — arid  this  lien  exists  whether  the  execution  is  levied  or  not 
— and  a  subsequent  sale  of  his  goods  by  the  debtor  is  void.  (6) 
If  two  or  more  writs  t>f  fieri  facias  against  the  same  person  be 
delivered  to  the  same  officer,  they  shall  take  precedence  of  each 
other,  according  to  the  time  of  their  delivery ;  but  if  the  two 
writs  be  delivered  to  different  officers  they  take  precedence  ac- 
cording to  the  time  of  their  actual  execution,  (c)  The  writ  of 
fieri  facias  is  privileged  in  this,  that  after  the  discharge  of  the 
body  of  a  debtor  from  custody,  either  upon  his  taking  the  oath 
of  insolvency,  dr  under  the  law  concerning  jail  fees,  the  creditor 
may  still,  without  any  notice  to  the  debtor  or  order  of  court,  sue 
out  his  writ  of  fieri  facias  ;  and  the  same  privilege  extends  to  an 
elegit,  but  not  to  the  capias  ^d  satisfaciendum,  (d) 

Capias  ad  satisfaciendum. — All  executions  of  capias  ad  satis- 
faciendum shall  bind  the  real  estate  of  the  defendant,  from  the 
time  when  they  shall  be  levied,  (e)  and  also,  the  property  of  the 
goods,  from  the  same  time,  (/)  and  shall  have  priority  according 
to  the  time  when  they  are  levied,  (g)  These  provisions,  it  will  be 
perceived,  are  entire  innovations  upon  the  common  law,  which, 
so  far  from  binding  the  property  by  the  levy  of  a  capias  ad  satis- 
faciendum, considered  it  entirely  and  for  ever  discharged.  By 
the  actual  service  of  the  capias  ad  satisfaciendum  the  lien  of  the 
judgment  is  destroyed,  and  the  plaintiff  can  then  only  stand  on 
the  lien  given  to  the  capias  ad  satisfaciendum  executed,  as 
above ;  (A)  and  therefore,  deeds  made  by  the  debtor  after  judg- 
ment, and  before  capias  ad  satisfaciendum  executed,  if  afterwards 
capias  ad  satisfaciendum  be  served,  will  be  good.  But  as  this 
•  doctrine  proceeds  upon  the*  principle  that  the  levying  of  the  capias 

(a)  R.  C.c.  134,  §13. 

(6)  Pegram  v.  May,  9  Leigh.  176  ;  Tate's  Dig.  371. 

(c)  R.  C.  c.  134,  §  13  ;  Tate's  Dig.  371,  note  1. 

(d)  Sttp.  R.  C.  c.  316.  §3  ;  Acts  1845-46,  c.  84. 

(«)  R.  C.  c.  134.  §  10.  (/)  Sup.  R.  C.  c.  313,  §  4. 

ig)  Foreman  v.  Loyd,  3  Leigh.  384.        (A)  Rogers  v.  Marehall,  4  Leigh.  ^. 


VIRGINIA.  325 


Remediefl  to  recoyer  Debts. 


ad  satisfaciendum  determines  the  right  of  the  plaintiff  to  an  ele- 
git, it  may  possibly  be  affected  by  the  act  of  1846,  (a)  which 
allows  an  elegit  after  capias  ad  satisfaciendum  has  been  executed 
and  defendant  discharged  by  taking  the  insolvent  oath ;  and  the  lien 
of  the  capias  ad  satisfaciendum  executed,  which  is  perfected 
only  by  the  defendant's  release  as  an  insolvent,  will  not  over- 
reach the  lien  by  elegit  levied  and  land  extended  before  such 
release,  although  the  judgment  on  which  the  elegit  issued  was 
rendered  after  the  service  of  the  capias  ad  satisfaciendum,  (b) 
Any  debtor  who  shall  be  taken  in  execution,  may  discharge  him-, 
self  from  custody,  by  subscribing  and  delivering  a  schedule  of  his 
whole  estate,  delivering  over  all  personal  estate  contained  in  said 
schedule,  and  conveying  all  the  real  estate  therein  to  the  sheriff 
and  taking  the  oath  of  insolvency,  in  form  prescribed,  (c)  After 
such  discharge  no  other  writ  of  capias  ad  satisfaciendum  shall 
issue,  except  by  order  of  court,  upon  motion,  after  ten  days'  no- 
tice of  such  motion  to  the  defendant,  (d) 

Bail  in  suits. — The  English  doctrine  of  appearance  and 
special  bail  has  been  superseded  by  a  statute  passed  in  1826,  which 
provides  that  when  bail  shall  be  lawfully  required  on  any  writ  of 
capias  ad  respondendum,  the  officer  executing  the  same  shall  not 
discharge  the  defendant  from  custody,  upon  the  execution  of  any 
bond  for  the  appearance  of  such  defendant,  nor  shall  he  take  any 
such  bond  ;  the  defendant  shall  be  discharged  from  custody  upon 
giving  good  special  bail  to  the  action,  in  the  manner  therein  pro- 
vided, (g) 

In  all  actions  of  debt  founded  upon  any  writing  obligatory, 
bilU  or  note  in  writing,  for  the  payment  of  money  or  tobacco,  all 
actiohs  of  covenant  and  detinue,  and  all  actions  upon  statutes 
especially  authorizing  bail  to  be  taken,  the  plaintiff  may  of  right 
demand  bail.  (/) 

In  all  other  personal  actions,  it  shall  be  lawful  for  any  judge 
of  the  GeneriJ  Court,  or  any  justice  of  the  peace  for  any  county 
or  corporation,  upon  proper  affidavit  verifying  the  justice  of  the 
plaintiff's  action,  and  showing  probable  cause  to  apprehend  that 

(a)  Sap.  R.  C.  ch.  216,  §3  ;  Acts  1845^46,  c.  84. 

(h)  Foreman  o.  Loyd,  2  Leigh.  287.       (c)  R.  C.  c.  134,  $31.        (d)  lb.  §33. 

(e)  Sup.  R.  C.  c.  208.  (/)  R.  C.  c.  128,  §43. 
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the  defendant  will  depart  from  the  jurisdiction  of  the  court  so  that 
process  of  law  cannot  be  served  upon  him,  to  direct  bail  to  be 
taken,  by  indorsement  on  the  original  writ  or  subsequent  pro- 
cess, (a) 

In  any  personal  action,  in  which  bail  shall  not  have  been  re- 
quired, the  court  may,  at  any  time  before  final  judgment,  for  good 
cause  shown,  rule  the  defendant  to  give  special  bail,  and  on  his 
failure  to  do  so,  may  refuse  him  permission  to  plead,  or  may  set 
aside  any  plea  already  pleaded  by  him  and  award  a  writ  of  in- 
quiry, or  otherwise  proceed  to  judgment  according  to  law,  or  may 
cause  him  to  be  arrested  and  committed  to  prison,  (b) 

Bonds  with  collateral  conditions,  or  any  collateral  engage- 
ments whatever,  are  not  within  the  act.  (c)  Bonds,  which  although 
not  single  bonds,  are  yet  to  be  defeasanced  by  payment  of  an 
ascertained  sum,  and  where  the  intervention  of  a  jury  is  not 
necessary  to  judgment,  are  within  the  act,  and  bail  is  demanda- 
ble ;  but  if  there  be  in  the  bond  no  ascertained  sum,  for  which 
judgment  may  be  given,  and  the  intervention  of  a  jury  be  neces- 
sary to  ascertain  what  is  due,  such  bond  is  one  with  a  collateral 
condition,  and  bail  is  not  demandable.  (d)  The  indorser  of  a  ne- 
gotiable note  is  only  collaterally  liable,  and  therefore  cannot  be 
held  to  bail  as  of  right,  (e)  The  afBdavit  required  by  the  statute 
to  authorize  bail  where  it  is  not  demandable  as  of  right,  may  be 
made  by  a  third  person,  the  plaintiff's  agent,  (/)  and  it  is  supposed 
may  be  made  by  a  person  out  of  the  state. 

If  bail  be  not  given,  when  required,  the  defendant  shall  be 
committed  to  prison.  He  may  then,  after  reasonable  notice  to 
the  plaintiff  or  his  attorney,  confess  a  judgment  in  the  clerk's 
office,  for  the  amount  of  the  plaintiff's  demand  with  interests  and 
costs,  or  for  such  part  thereof  as  the  plaintiff  or  his  attorney  may 
consent  to ;  and  thereupon  be  forthwith  discharged  from  custody, 
unless  the  plaintiff  or  his  attorney  shall  direct  otherwise,  in  which 
case  he  shall  be  and  remain  in  custody,  in  the  same  manner  and 
with  the  same  effect  as  if  under  a  capias  ad  satisfaciendum,  (g) 

(a)  R.  C,  c.  128,  §44.  (h)  lb.  $  50. 

(e)  Rnffin  v.  Gall.  2  Wash.  181 ;  Nadenbonsh  e.  Lane,  4  Rand.  413. 

(d)  Hendereon  v.  Hepbam,  2  Call.  238, 239. 

(e)  Metcalfe.  Battaile,  Gilmer  191 ;  Hatcher  v.  Lewis,  4  Ran.  152. 
(/)  Aahby  v.  Kiger,  3  R  an.  50.  (g)  Sup.  R.  C.  c.  217. 
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and  may  then  discharge  himself  by  taking  the  insolvent  debtor's 
oath.  And  if  bail  be  given,  and  the  bail,  after  judgment,  surren- 
der the  principal,  such  principal  may  discharge  himself  from  cus- 
tody by  taking  the  insolvent  debtor's  oath,  (a) 

If  bail  be  given,  when  required,  the  bail  by  bond  undertakes  that 
hi  case  the  defendant  shall  be  cast  in  the  suit,  the  said  defendant 
will  pay  and  satisfy  the  condemnation  of  the  court,  or  render  his 
body  to  prison  in  execution  for  the  same,  or  that  he  the  bail  will  do 
it  for  him.  (b)  In  detinue  the  bail  undertakes  that  in  case  the  de- 
fendant be  cast,  the  said  defendant  shall  restore  to  the  plaintiff 
the  specific  property  sued  for,  or  pay  the  alternative  value  thereof, 
or  render  his  body  to  prison  in  execution  for  the  same,  or  that 
the  bail  will  do  it  for  him.  (c)  In  consequence,  if  the  plaintiff, 
recover  judgment,  and  cannot  obtain  satisfaction  thereof  and 
issue  execution  against  the  defendant's  body,  which  is  returned 
"  not  found,"  the  bail  becomes  liable  for  the  said  judgment,  upon 
a  scire  facias,  unless  he  be  discharged  or  discharge  himself  by 
one  of  these  modes. 

1.  Bail  may  be  discharged  by  the  plaintiff  failing  to  com- 
mence proceedings  against  him  within  three  years  after  judgment 
against  principal,  (d) 

2.  Bail  may  discharge  himself  by  surrendering  his  principal 
at  any  time  before  the  end  of  the  term  next  after  the  scire  facias 
shall  have  been  served  upon  him.  (e)  In  detinue,  however, 
such  surrender  shall  discharge  the  bail  only  from  the  payment 
of  the  alternative  value  of  the  property  recovered  and  the  costs 
and  damages,  and  not  from  the  obligation  to  deliver  the  specific 
thing.  (/) 

(a)  Acts  1842-43,  c.  74.  (h)  R.  C.  c.  128,  §51. 

(«)  Sup.  R.  C.  c.  208,  §5.  (d)  Acts  1845-46,  c.  88. 

(e)  R.  C.  c.  128,  §54  ;  Sup.  R.  C.  c.  207. 
(/)Sup.  R.  C.c.  208,§6. 
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1.  Common  Law. 

By  an  act  passed  in  1778,  and  which  still  remains  in  force, 
the  common  law  which  had  been  previously  in  force  and  use 
within  the  colony,  is  declared  to  exist  in  full  vigor  and  effect, 
except  so  far  as  it  is  inconsistent  with  the  political  institutions  of 
the  state,  or  has  been  repealed  or  otherwise  provided  for.  (a) 

2.  Choses  in  Action. 

Bills,  bonds,  and  promissory  notes. — All  promissory  notes 
for  the  payment  of  money  to  any  person  or  order,  are  put  upon 
the  same  footing,  and  made  negotiable  as  inland  bills  of  ex- 
change, (b) 

All  bills,  bonds,  or  notes  for  money,  whether  with  or  without 
a  seal,  payable  to  order,  or .  not,  are  transferable  by  indorsements, 
as  promissory  or  negotiable  notes  are:   and  the  indorsee  may 

(a)  R.  S.i.  110.  (6)  lb.  93. 
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maintain  an  action  on  the  case  thereon  in  his  own  name,  or  an 
action  of  debt,  if  such  action  could  have  been  maintained  by  the 
original  obligee,  (a) 

Upon  ^y  order  drawn  upon  any  third  person,  for  the  pay- 
ment of  money,  the  drawer  and  acceptor  shall  be  liable:  but 
before  any  suit  shall  lie  against  the  drawer,  for  non-acceptance, 
the  note  must  be  first  protested,  and  notice  thereof  given  to  the 
drawer.  (6) . 

In  all  cases  wherein  it  may  be  necessary  to  prove  a  demand 
upon,  or  notice  to,  the  drawer  or  indorser  of  a  bill  of  exchange, 
or  other  negotiable  security,  or  a  demand  upon  the  acceptor  or 
drawer  of  a  bill  of  exchange,  the  protest  of  a  notary  public,  or 
in  default  of  one,  of  a  justice  of  the  peace,  or  clerk  of  a  court  of 
record,  setting  forth  that  he  has  made  such  'demand  or  given 
such  notice,  and  the  manner  in  which  the  same  has  been  done, 
shall  be  prima  facie  evidence  of  the  facts  so  set  forth,  (c) 

Actions  may  be  brought  upon  protested  bills  of  exchange, 
against  drawers  and  indorsers,  jointly  or  separately,  (d) 

The  acts  rendering  sealed  instruments  and  other  securities  not 
known  to  the  law  merchant,  negotiable,  do  not  entitle  them  to 
days  of  grace,  (e)  ^ 

Where  any  negotiable  securities,  other  than  bills  of  exchange, 
inland  or  foreign,  are  indorsed,  the  indorsement,  unless  otherwise 
expressed,  shall  render  the  indorser  or  indorsers  liable  as  surety 
or  sureties  to  any  holder  of  such  instrument,  and  no  demand  upon 
the  maker  is  necessary  before  proceeding  against  an  indorser.  (/) 
This  act  applies  only  where  the  antecedent  indorsements,  unless 
expressed  to.be  without  recourse,  as  well  as  the  indorsement  in 
question,  have  been  made  within  the  state,  (g) 

There  are,  it  is  believed,  no  other  provisions  changing  the 
common  law  as  to  the  assignability  of  choses  in  action. 

In  Griffith's  Law  Register,  vol.  3,  p.  222,  a  scroll  is  said  to  be 
equivalent  to  a  seal  in  every  case. 

Damages  upon  protested  bills, — The  rate  of  damages  upon 
protested  bills,  where  the  bill  is  drawn  or  indorsed  in  the  state 

(a)  R.  S.  i  94.  (h)  lb.  95.  {e)  lb.  95.  {d)  lb.  95. 

(e)  Jarvifl  v.  McMain,  3  Hawks  10 ;  Fields  v.  Mallet,  ib.  465. 
if)  R.  8.  95.  (g)  Ligeraoll  v.  Long,  4  Den.  &>  Batt.  293. 
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upon  any  person  or  body  corporate  in  any  other  of  the  United 
States,  or  the  territories  thereof,  excepting  the  state  of  Louisiana, 
is  fixed  at  three  per  cent,  on  the  principal  sum :  upon  bills  drawn 
or  indorsed  as  aforesaid,  upon  any  person  or  body  corporate  in 
any  other  place  in  North  America,  or  the  islands  thereof,  except- 
ing the  Northwest  coast  of  America,  or  in  any  of  the  West  In- 
dies or  Bahama  islands,  ten  per  cent,  upon  such  principal  sum : 
upon  bills  drawn  or  indorsed  as  aforesaid,  upon  any  person  or 
body  corporate  in  the  island  of  Madeira,  the  Canaries,  the  Azores, 
the  Cape  de  Verd  islands,  or  in  any  other  state  or  place  in  Europe 
or  South  America,  fifteen  per  cent,  on  such  principal  sum :  and 
where  such  bills  shall  be  drawn  or  indorsed  as  aforesaid,  upon 
any  person  or  body  corporate  in  any  other  part  of  the  world, 
twenty  per  cent,  on  such  principal  sum.  (a) 

Book  accounts, — Book  accounts  may  be  received  in  any  action 
of  debt  or  case,  as  evidence  of  goods  sold,  or  services  performed, 
for  all  charges  within  two  years,  on  oath  of  the  plaintiff  that  the 
matter  in  dispute  is  a  book  account,  and  that  he  hath  no  other 
means  to  prove  the  delivery^  of  such  articles,  and  that  such  book 
contains  a  true  account  of  all  the  dealings  or  the  last  settlement 
of  accounts  between  them,  and  that  all  the  articles  therein  con- 
tained, and  by  him  so  proved,  were  bona  fide  delivered,  and  that 
he  hath  given  the  defendant  all  just  credits,  {b) 

A  copy  from  the  book  of  accounts  proved  as  in  the  preceding 
manner,  may  be  received  as  evidence,  unless  the  defendant  or 
his  attorney  has  given  notice  at  the  joining  of  the  issue  that  he 
will  require  the  production  of  the  original  book. 

No  book  account  verified  by  the  oath  of  the  plaintiff  as  afore- 
said, shall  be  received  to  establish  any  claim,  the  amount  whereof 
exceeds  sixty  dollars. 

A  set-off  may  be  proven  where  it  consists  of  a  book  account, 
in  the  same  manner  as  if  it  constituted  the  foundation  of  the 
action. 

Similar  provisions  exist  for  the  reception  of  book  accounts 
where  executors  or  administrators  are  either  plaintiffs  or  defend- 
ants. 

The  act  authorizing  a  party  to  prove  his  book  account  by  his 

(a)  R.  S.  95.    Acts  of  1841, 3.  (h)  R.  S.  97. 
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own  oath,  only  removes  his  incompetency  as  a  witness :  it  leaves 
his  credibility  to  be  examined  by  a  jury :  and  the  opposite  party 
may  in  reply  prove  him  to  be  not  worthy  of  credit  on  oath,  (a) 


3.  Interest 

Six  per  cent,  is  the  established  rate  of  interest,  and  all  agree- 
ments for  a  higher  rate  are  utteriy  void,  and  any  person  receiving 
more,  liable  to  a  forfeiture  of  double  the  amount  of  the  loan,  one 
moiety  to  go  to  the  state,  and  the  other  to  the  informer.  (6) 

Bonds,  bills  and  notes  payable  on  demand,  do  not  bear  interest 
until  such  demand  has  been  made,  (c)  Securities  for  the  pay- 
ment or  delivery  of  tobacco  and  all  other  specific  articles  bear 
interest  as  moneyed  contracts,  that  is,  the  articles  are  valued  by 
a  jury  at  the  time  they  become  due,  and  interest  charged  accord- 
ingly, (d) 

4.  Frauds. 

All  contracts  for  the  sale  of  lands  or  slaves,  or  any  interest 
therein,  or  a  memorandum  or  note  thereof,  must  be  in  writing, 
and  signed  by  the  party  to  be  charged,  (e) 

Persons  removing  or  assisting  in  removing  any  debtor  out  of 
the  county  in  which  he  has  resided  for  six  months,  with  intent  to 
hinder,  delay  or  defraud  his  creditors,  are  made  liable  for  all  the 
engagements  of  the  debtor  in  such  county.  Contracts  of  execu- 
tors to  be  answerable  out  of  their  own  estate,  or  to  charge  any 
person  with  the  debt  or  default  of  another,  must  be  in  writing,  or 
some  memorandum  or  note  thereof,  signed  by  the  person  to  be 
charged  therewith.  . 

The  English  statutes  against  fraudulent  conveyances  are  in 
force. 

5.  Corporations. 

Shares  of  stock  in  all  incorporated  joint  stock  companies  in 
the  state>  are  declared  to  be  personal  estate,  and  as  such  may  be 
held  by  aliens,  and  transferred  under  such  rules  and  regulations 

(a)  Kitchen  o.  TyB0D,3  Mar.  314.        (b)  R.  S.  606.        (e)  lb.  94.        (i)  lb. 

(e)  lb.  290. 
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not  inconsistent  with  the  laws  of  the  state,  as  the  corporaticMi 
may  from  time  to  time  establish,  (a) 


6.  Principal  and  Surety. 

The  usual  summary  remedy  of  judgment  upon  motion  and 
citation  is  given  to  a  surety  who  has  paid  the  debt  of  his  princi- 
pal  (b) 

Where  any  surety  has  discharged  the  debt  of  his  principal, 
his  claim  against  the  estate  of  the  latter  is  put  upon  an  equal 
footing  in  the  administration  of  the  assets,  with  that  of  the  cred- 
itor who  has  been  paid,  (c) 


7.  Limitation  of  Actions. 

All  actions  of  account  render,  actions  upon  the  case,  of  debt 
for  arrearages  of  rent,  of  debt  upon  simple  contract,  actions  of 
detinue,  replevin  and  trespass,  either  for  goods  and  chattels  or 
quare  clausum  fregit,  must  be  brought  within  three  years  after 
the  cause  of  action  has  accrued,  except  such  accounts  as  con- 
cern the  trade  of  merchandise  between  merchant  and  merchant, 
and  their  factors  or  servants ;  saving,  however,  to  infants,  feme 
coverts,  persons  non  compos  mentis,  imprisoned  and  beyond  seas, 
the  period  of  limitation  after  the  removal  of  their  disability: 
where  any  person  against  whom  there  is  a  cause  of  action  is 
beyond  seas  at  the  time  of  its  accruing,  the  action  may  be 
brought  within  the  term  of  limitation  after  the  return  of  such 
person,  (rf) 

The  limitation  thus  prescribed  applies  as  well  to  indorsed 
bonds  and  other  securities  made  transferable  by  law,  as  to  pro- 
missory notes. 

Upon  all  judgments,  contracts  and  agreements,  a  presumption 
of  payment  or  satisfaction  arises  after  the  lapse  of  ten  years. 
The  abandonment  of  the  right  of  redeeming  a  mortgage  or  other 
equitable  interest,  and  presumption  of  payment,  arises  within  the 
same  time.     Mortgages  of  personal  estate  must  be  redeemed 

(a)  R.  S.  131.        (h)  lb.  i.  597.  (c)  lb.  598.  (d)  lb.  373, 374 
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within  two  years  after  forfeiture,  (a)    No  scire  facias  against 
the  bail  of  any  defendant,  can  be  sued  out  after  the  lapse  of  four 
years  from  the  time  of  rendering  the  judgment  or  entering  the  • 
decree  against  such  defendant,  (b) 

8.  Effect  of  Death  upon  the  Rights  of  Creditors, 

Every  executor  or  administrator  shall,  within  two  months 
from  the  period  of  his  qualification  as  such,  advertise  at  the 
court-house  of  the  county  where  the  deceased  usually  dwelt,  and 
other  public  places,  for  all  persons  having  claims  upon  his  estate 
to  exhibit  them  within  the  period  prescribed  by  law.  The  execu- 
tor or  administrator,  at  the  expiration  of  two  years,  is  to  pay 
over  to  such  persons  as  may  be  entitled  by  law  or  the  will  of  the 
deceased,  the  estate  remaining  in  his  hands,  taking  however  from 
such  persons  a  refunding  bond,  with  two  or  more  sureties,  that  if 
any  debt  truly  owing  by  the  deceased,  shall  be  afterwards  recov- 
ered, or  made  to  appear,  then  he  or  they  shall  respectively  refund 
his  or  her  ratable  part  of  that  debt,  out  of  the  share  so  allowed, 
the  bonds  so  taken  to  be  returned  to  court  for  the  protection  and 
benefit  of  any  such  creditor,  (c)  / 

All  creditors  residing  within  the  state  shall  exhibit  their  claims 
within  two  years  from  the  qualificatioYi  of  the  executors  or  ad- 
ministrators, or  if  living  out  of  the  state  within  three,  or  be  for- 
ever barred,  saving  however  one  year  to  persons  nop  compos, 
feme  coverts,  and  infants,  after  the  removal  of  their  disabili- 
ties, (d) 

An  executor,  however,  has  an  honest  discretion  to  plead  or 
not  to  plead  the  statute  of  limitations  to  a  claim  against  his  tes- 
tator's estate,  (e) 

If  the  personal  estate  of  the  deceased,  which  is  of  a  perisha- 
ble nature,  and  moneys  on  hand,  are  not  sufficient  ,to  discharge 
his  debts,  his  remaining  personal  property  may  be  sold  by  his 
representative  on  order  of  the  County  Court,  obtained  for  that 
purpose.  No  executor  or  administrator  can  be  required  to  plead 
to  any  original  suit  brought  against  him  at  law,  until  the  expira- 

(a)  R.^S.  i.  376.  (&)  lb.  375.  (e)  lb.  376, 277.  {d)  lb.  375. 

(«)  Stndridge  v.  Spnrgen,  2  Iredell's  Eqaity  267. 
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tion  of  nine  calendar  months  from  the  time  of  his  taking  the 
office,  (a) 

The  only  alteration  of  the  English  rules  for  the  administration 
of  assets,  is  in  the  acts  of  1786,  which  places  bills,  bonds,  notes, 
whether  with  or  without  seal,  and  all  liquidated  accounts  signed 
by  the  debtor,  upon  the  same  footing,  (b) 

The  real  estate  of  a  deceased  debtor  cannot  be  sold  upon  a 
judgment  against  his  personal  representatives.  But  when  on  a 
plea  of  fully  administered,  in  a  suit  against  an  executor  or  admin- 
istrator, the  issue  is  found  for  the  defendant,  the  plaintiff  may  sue 
out  a  scire  facias  against  the  heirs  and  devisees  of  the  debtor,  to 
appear  and  show  cause,  if  any  there  be,  why  execution  should  not 
issue  against  the  real  estate  for  the  amount  of  such  judgment. 
Upon  the  return  of  such  scire  facias,  the  heirs  and  devisees  may 
contest  the  finding  of  fully  administered,  in  a  collateral  issue  with 
the  executor  or  administrator :  and  if  such  issue  be  found  against 
the  defendant,  or  be  not  made,  judgment  may  pass  against  the 
heirs  or  devisees,  and  execution  issue  thereon  against  the  real 
estate  of  the  debtor  in  the  hands  of  the  heirs  or  devisees.  Where 
the  executor  or  administrator  fails  to  plead  plene  administravit, 
or  it  is  found  against  him,  and  he  proves  insolvent,  the  creditor, 
if  he  has  been  guilty  of  no  negligence  or  collusion,  may  have  the 
same  remedy  against  the  heirs  or  devisees,  who  may  likewise,  in 
such  proceeding,  contest  the  insolvency  of  the  executor,  or  the 
want  of  assets. 

The  creditor  may  bring  a  joint  or  several  action  against  the 
heirs  and  devisees. 

The  lands  of  a  deceased  debtor  remain  liable  for  the  pay- 
ment of  his  debts  for  the  space  of  two  years  from  the  probate  of 
the  will  or  granting  letters  of  administration  upon  his  estate,  (c) 

When  the  goods  and  chattels  of  any  deceased  person  are  in- 
sufficient to  pay  his  debts,  the  executor  or  administrator  may  sell 
the  real  estate,  of  whatever  kind,  under  a  license  which  he  obtains 
on  petition,  from  the  County  Court,  or  Superior  Court  of  the 
county  in  which  the  letters  have  been  granted.  The  proceeds 
of  the  real  estate  thus  sold  shall  be  deemed  assets,  in  the  same 

(a)  WiUianifl  v.  MaitUmd,  1  Iredell  93.  .     • 

(6)  R.  S.  i.  276.  (e)  lb.  363  to  367. 
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manner  as  if  the  estate  had  been  personal :  bonds  and  obhg^tions 
binding  the  heirs  being  put  on  the  same  equal  footing  with  other 
spedalties,  bills,  promissory  notes  and  liquidated  accounts,  (a) 

9.  Insolvent  Law. 

Any  debtor  charged  on  mesne  process,  or  in  execution  for 
debt,  and  haying  remained  in  close  prison  twenty  days,  or  having 
taken  the  benefit  of  the  prison  bounds,  may,  on  a  petition  to  two 
justices  or  to  the  County  Court,  or  to  a  judge  of  the  Superior  or 
Supreme  Court,  in  or  out  of  court,  notice  having  been  given  to 
the  creditors  at  whose  suit  he  is  imprisoned,  be  forever  discharged 
from  execution  against  his  body  on  such  debts,  by  taking  an  oath 
that  he  is  not  worth  ten  dollars  over  and  above  certain  trifling 
articles  allowed  him  by  the  law,  and  that  he  has  not,  directly  or 
indirectly,  disposed  of  any  of  his  property  to  defraud  his  cre- 
ditors. 

Or  such  debtor  may  petition  to  be  discharged  from  imprison- 
ment on  surrender  of  all  his  property,  and  upon  filing  a  full  and 
exact  schedule  of  the  same,  verified  by  afiSdavit,  and  giving  notice 
of  his  application  to  the  creditors  at  whose  suit  he  is  imprisoned, 
the  court  may  direct  his  discharge,  and  he  shall  be  exempt  from 
future  arrest  for  any  debt  existing  at  the  time  of  such  discharge. 
Any  creditor  may  suggest  fraud  or  concealment  on  the  part  of  the 
debtor,  and  if  the  same  is  found  in  an  issue  against  him,  he  will 
not  be  released. 

All  the  property  of  the  debtor  contained  in  the  schedule,  real 
and  personal,  vests  in  the  sherifl*  of  the  county  where  it  is  filed, 
whose  duty  it  is  to  sell  and  convert  the  same  into  money,  and 
pay  the  proceeds  into  the  Court  of  Pleas  and  Quarter  Sessions. 
The  court  thereupon  appoints  two  commissioners  to  examine  into 
the  claims  of  all  the  creditors  of  the  insolvent,  and  make  a  pro 
rata  distribution  among  them  of  his  efifects. 

Any  debtor  who  has  been  arrested  upon  a  ca.  sa.,  or  is  in  cus- 
tody by  surrender  of  bail  after  judgment,  may  obtain  his  release 
from  confinement  by  giving  bond  with  suflicient  security  for  his 
appearance  at  the  next  court,  to  which  the  execution  was  retum- 

(a)  Acta  of  1847, 1.  (6)  R.  8.  i.  390  to  339. 
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able,  to  abide  such  proceedings  as  the  court  might  take,  as  to 
allowing  him  the  benefit  of  the.insolvent  act.  The  debtor  having 
given  ten  days'  previous  notice  in  writing  to  his  creditors  of  his 
intention  to  take  the  benefit  of  the  act,  may,  unless  some  creditor 
suggests  fraud  or  concealment  of  his  property,  and  upon  an  issue 
made  up  to  try  the  same,  it  is  found  against  the  debtor,  be  admit- 
ted either  to  take  the  oath  for  the  benefit  of  insolvent  debtors,  or 
to  swear  to  a  schedule  previously  filed.  And  his  discharge  is  to 
have  the  efiect  previously  stated. 

The  suggestion  of  fraud  must  be  made  by  the  creditor  in  wri- 
ting, setting  forth  the  particulars  of  the  fraud  or  concealment,  and 
accompanied  by  his  aflidavit  that  he  verily  believes  the  matter 
therein  stated  to  be  true,  (a) 

10.  Attachment. 

An  attachment  may  issue  against  the  estate  of  any  debtor  who 
absconds,  so  that  the  ordinary  process  of  law  cannot  be  served 
upon  him,  on  an  aflSdavit  being  made  to  that  fact,  before  any 
judge  of  the  Supreme  or  Superior  Courts,  or  any  justice  of  the 
County  Court,  by  the  creditor,  his  agent  or  factor,  and  a  similar 
affidavit  as  to  the  amount  of  the  debt  or  demand,  (b) 

An  attachment  may  also  issi^e  in  favor  of  a  citizen  of  the  state 
against  any  non-resident  debtor,  but  not  in  favor  of  a  non-resident 
creditor  against  a  non-resident  debtor,  (c)  Before  the  writ  of  at- 
tachment can  issue,  the  plaintiff  is  required  to  give  bond  with  secu- 
rity, to  be  returned  with  the  affidavit  into  court,  conditioned  to 
satisfy  all  costs  and  damages  which  the  defendant  may  sustain  by 
reason  of  the  wrongful  issuing  of  the  attachment. 

The  real  and  personal  estate  of  the  defendant  are  both  subject 
to  the  attachment. 

A  surplus  of  money  raised  by  execution,  remaining  in  the 
hands  of  the  sheriff,  may  be  attached  by  the  creditors  of  the  ori- 
ginal defendant,  (d) 

Any  persons  having  in  possession  effects  of  an  absconding  or 

(a)  ActB  of  1845, 45.  (b)  R.  S.  i.  70. 

(e)  BroghiU  v.  Wellbum,  4  Deo.  511 ;  Taylot  v,  Buckley,  5  IredeU  383. 

(4)  Orr  V.  McBride,  9  Car.  L.  R.  257. 
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absent  debtor,  or  indebted  to  the  same,  may  be  summoned  as  gar- 
nishees, to  appear  and  state  under  oath  the  amount  of  such  effects 
or  indebtedness.  Where  a  garnishee  appears  and  confesses,  a 
judgment  may  be  entered  and  execution  awarded  for  the  use  of 
the  plaintiff,  against  such  garnishee,  for  all  sums  of  money  due  to 
the  defendant,  or  effects  of  the  defendant  in  the  hands  of  such 
garnishee.  If  any  garnishee  fails  to  appear  and  discover  upon 
oath,  as  required,  the  court  may  enter  up  against  him  a  condi- 
tional judgment,  upon  which  a  scire  facias  may  issue,  returnable 
to  the  next  term,  to  show  cause  why  a  final  judgment  should  not 
be  rendered  against  him,  and  upon  the  continued  default  of  such 
garnishee,  the  court  may  confirm  the  judgment,  and  award  exe- 
cution for  the  whole  debt  of  the  plaintiff.  When  the  garnishee 
denies  that  he  owes  to,  or  has  in  his  hands  any  estate  of  the  de- 
fendant, and  the  party  plaintiff  shall  suggest  an  opposite  statement 
on  oath,  the  question  may  be  tried  by  a  jury,  on  an  issue  made 
up  under  the  direction  of  the  court,  and  upon  the  verdict  of  the 
jury  the  court  may  give  judgment  as  in  other  cases. 

Where  an  attachment  has  been  levied  upon  the  goods  or 
estate  of  a  non-resident  of  the  county  from  which  the  writ  has 
emanated,  the  pendency  of  the  same  must  be  made  known  by  the 
clerk  by  public  advertisement  for  the  space  of  six  weeks,  apd  until 
the  expiration  of  this  period  final  judgment  cannot  be  rendered 
upon  the  attachment,  (a) 

Similar  provisions  are  made  for  the  issuing  of  writs  of  attach- 
ment, in  cases  cognizable  by  a  justice  of  the  peace.  When  real 
estate  is  attached,  in  such  case,  and  condemned  by  the  justice,  it 
is  his  duty  to  return  the  proceeds  to  the  next  County  Court,  who 
may  afi^m  the  same,  and  issue  a  venditioni  exponas. 

The  provisions  of  the  attachment  law  are  to  be  strictly  con- 
strued, and  very  trivial  objections  to  the  process  and  to  the  juris- 
diction will  be  entertained,  if  brought  forward  at  the  proper 
time.  (6) 

(a)  R.  S.  i.  75. 

{b)  Skinner  v.  Moore,  2  Der.  &  Batt.  138  ;  State  Bank  v.  Hinton,  et  al4, 1  Dev.  397. 
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9.  Proceedings  in  Civil  Suits, 

Bail ;  judicial  attachment — No  clerk  or  his  deputy  may 
grant  any  writ  or  leading  process,  returnable  to  any  court  of 
record,  until  he  has  taken  sufficient  security  frdhi  the  persons 
applying  for  the  same,  conditioned  for  the  prosecution  of  the  suit, 
and  in  case  of  failure  of  such  prosecution,  for  the  payment  of 
such  costs  and  damages  as  may  be  awarded  by  the  court  to  the 
defendant ;  and  for  a  violation  of  this  provision  the  clerk  is  liable 
to  a  penalty  of  two  hundred  dollars,  to  be  recovered  from  him  by 
the  defendant  in  an  action  of  debt,  in  the  court  where  the  offence 
has  been  committed,  (a) 

Where  the  sheriff  returns  that  the  defendant  is  not  to  be  found 
in  his  county,  the  plaintiff  may  at  his  election  sue  out  an  alias 
and  other  process,  to  compel  an  appearance,  or  an  attachment 
against  his  estate ;.  and  if  the  sheriff  returns  any  goods  attached 
by  him,  the  plaintiff  may  file  his  declaration,  and  proceed  as  in 
other  cases  to  judgment ;  and  if  the  goods  attached  are  not  re- 
plevied, they  may  be  sold  as  on  an  execution  of  fi.  fa.,  and  if  the 
judgment  remains  unsatisfied,  the  plaintiff  may  have  execution 
for  the  residue.  (6) 

Judicial  attachments  may  issue  against  the  estate  of  persons 
who  have  left  the  state,  after  leading  process  has  been  executed 
on  them,  (c) 

No  female  can  be  taken  or  imprisoned  for  debt,  upon  either 
mesne  or  final  process,  {d) 

A  writ  of  capias  ad  respondendum  may  issue  with  the  ordinary 
subpoena  from  courts  of  equity,  where  the  plaintiff  shall  specially 
state  upon  oath  his  debt  or  damages,  before  one  of  the  judges  of 
the  Superior  Court  of  law  and  equity,  or  one  of  the  judges  of  the 
Supreme  Court,  or  the  clerk  and  master  in  equity,  (c) 

Upon  this  writ  when  thus  emanating  from  a  court  of  equity, 
or  from  a  tsourt  of  law,  except  where  executors  or  administrators 
are  defendants,  it  is  the  duty  of  the  sheriff  to  require  sufficient 
bail,  and  in  case  of  his  failure  to  take  any  bail,  or  that  which 

(€)  R.  8.  i.  153.        {h)  lb.  155.        (e)  lb.  75.        (<2)  lb.  155.        (e)  lb.  177. 
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upon  exception  shall  be  found  insufficient,  he  shall  stand  as  special 
baU.  (a) 

See  under  the  title,  "Insolvent  Law"  as  to  the  mode  by 
which  a  debtor  may  release  his  body  from  custody. 

Judgment  and  execution. — Execution  of  fi.  fa.  may  issue 
against  the  real  as  well  as  personal  estate  of  the  debtor ;  the 
former  of  which  may  be  sold  after  forty  days  previous  advertise- 
ment thereof,  in  three  public  places  in  the  county,  without  any 
valuation  or  appraisement.  Upon  this  writ,  the  goods  and  chattels 
of  the  debtor,  if  such  are  to  be  found,  must  be  first  taken,  and  if 
these  are  not  sufficient  to  satisfy  the  plaintiff's  claim,  then  the 
writ  may  be  levied  upon  the  lands  and  tenements.  The  equity 
of  redemption,  and  the  legal  right  of  redemption  in  all  lands,  ten- 
ements, rents,  and  mortgages,  may  be  taken  and  sold  under  this 
execution.  The  writ  may  be  also  levied  upon  goods  and  chattels, 
lands  or  tenements,  held  in  trust  for  the  person  against  whom  the 
execution  issues.  (6) 

The  creditor  may,  if  he  prefers,  resort  to  the  writ  of  elegit,  and 
obtain  possession  of  all  his  chattels,  and  a  moiety  of  the  lands  of 
his  debtor,  until  his  debt  be  levied  upon  a  reasonable  extent.  In 
this  case,  the  lands  of  the  debtor  are  bound  from  the  rendition  of 
the  judgment ;  in  the  fiprmer,  from  the  teste  of  the  writ,  (c) 

Where  the  elegit  is  issued,  it  binds  all  the  lands  owned  by  the 
defendant  at  the  time  of  its  rendition ;  where  a  fi.  fa.'  is  sued  out, 
lands  are  only  bound  from  its  teste,  and  sales  made  after  that 
time,  of  land  situated  where  the  writ  does  not  run,  as  in  another 
county,  are  valid,  (d) 

It  has  been  held  that  under  the  peculiar  law  of  North  Caro- 
lina, an  elegit  will  not  divest  the  title  of  any  purchaser  under  a  fi. 
fa.  issuing  upon  a  junior  judgment.  The  first  execution  finally 
acted  on,  protects  both  the  purchaser  under  it,  and  the  plaintiff 
in  it. 

The  sheriff  upon  executing  a  writ  of  fi.  fa.  may  pern^it  the 
goods  and  chattels  levied  on,  to  remain  in  the  possession  of  the 
defendant  upon  his  giving  a  bond  with  security,  conditioned  for 

(11)  R.  S.  87.  h)  Tb.  i.  265.  266. 

(c)  Winatead  9.  WioBlead,  1  Hay  243  ;  Ingles  o.  Donaldeon,  2  Hay  57  ;  Gilkes  v. 
Diekeison,  2  Hawka  341.  (d)  Hardy  v.  Jasper,  3  Dev.  158. 

(a)  RickB  V.  Bioont,  4  Dev.  128. 
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their  forthcoming  to  answer  the  execution.  If  such  bond  is  for- 
feited, the  officer  may  obtain  a  summary  judgment  upon  ten  days 
notice  for  the  amount  of  the  debt,  and  the  damages  which  a  jury 
empanneled  for  the  pupose  may  ascertain,  (a) 

No  execution  can  issue  upon  a  judgment,  after  a  year  and  a 
day  from  its  rendition,  without  a  scire  facias  to  revive  the  same, 
except  that  where  execution  has  been  taken  out  during  such 
period,  it  may  continue  to  issue  for  the  term  of  a  year  and  a  day 
from  the  period  of  the  last  issuing,  (b) 

A  ca.  sa.  cannot  issue  on  any  case  unless  the  plaintiff  or  his 
agent  make  an  affidavit  in  writing  before  the  clerk  of  the  court 
in  which  the  judgment  was  rendered,  or  the  justice  of  the  peace 
to  whom  the  application  is  made  for  such  process,  that  he  believes 
the  defendant  has  not  property  to  satisfy  such  judgment  which 
can  be  reached  by  a  fieri  facias,  and  has  property,  moneys,  or 
effects  which  cannot  be  reached  by  a  fieri  facias,  or  has  fraudu- 
lently concealed  his  property,  moneys,  or  el&cts,  or  is  about  to 
remove  from  the  state. 

No  issue  of  fraud  will  be  made  up  and  tried  unless  upon  the 
written  suggestion  of  the  creditor  or  his  agent,  specifying  the 
particulars  of  the  fraud  or  concealment,  and  accompanied  by  an 
affidavit  to  their  truth,  (c) 

Courts. — The  judicial  system  of  North  Carolina  is  very  simi- 
lar to  that  of  Virginia.  The  Superior  Courts  of  law  and  equity 
are  held  twice  each  year  in  every  county  of  the  state,  once  in 
the  spring  and  once  in  the  fall.  County  Courts  are  held  quarterly 
in  each  county,  having  concurrent  jurisdiction  with  the  Superior 
Court  in  cases  where  the  matter  in  controversy  exceeds  one 
hundred  dollars. 

(a)  R.  S.  378.,  (6)  lb.  170.  (e)  Acts  of  1845, 45. 
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1.  Bonds,  Bills,  and  Promissory  Notes. 

All  bonds,  bills,  and  promissory  notes,  whether  payable  to  or- 
der or  not,  may  be  assigned  or  endorsed  so  that  an  assignee  may 
maintain  an  action  thereupon  in  his  own  name ;  the  defendant 
however  not  to  be  precluded  from  any  discount  or  defence  to  which 
he  would  have  been  entitled  as  against  the  obligee  or  payee,  (a) 

The  assignees  of  any  judgments  or  decrees  may  bring  suit 
thereon,  in  their  own  names  as  such,  in  the  same  manner  and  sub- 
ject to  the  same  equities  as  the  assignees  of  any  bond,  bill  or  note 
not  negotiable,  (b) 

No  acceptance  of  an  inland  bill  of  exchange  is  sufficient  unless 
in  writing. 

A  protest  is  only  necessary  upon  inland  bills  of  exchange  and 
promissory  notes,  to  recover  the  interest,  damages,  and  costs  allow- 
ed by  law.  Upon  all  protested  bills  of  exchange  suit  may  be 
brought  against  the  drawers  and  endorsers  either  jointly  or  sepa- 
rately. Upon  such  bills,  if  drawn  upon  persons  out  of  the  state,  but 
within  the  United  States,  the  rate  of  damages  is  fixed  at  ten  per 

(a)  Statutes  t.  330.  (6)  lb.  vi.  33. 
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cent. :  if  within  North  America  or  the  West  Indies  twelve  and  a 
half  per  cent.  :  on  persons  in  any  other  part  of  the  world,  eighteen 
per  cent,  besides  interest  and  charges,  (a) 

A  scrawl  is  equivalent  to  a  seal  in  all  private  instruments. 


2.  Fratids  and  Fraudulent  Conveyances. 

The  English  statute  of  frauds  and  perjuries,  and  also  of  fraud- 
ulent conveyances,  prevail,  without  any  substantial  alteration,  in 
South  Carolina.  No  parol  gift  of  any  chattel  is  valid  against  sub- 
sequent creditors,  purchasers,  or  mortgagors,  except  where  the 
donee  lives  separate  and  apart  from  the  donor,  and  actual  posses- 
sion at  the  time  of  the  gift  is  delivered  to  and  remains  and  contin- 
ues in  the  donee,  his  representatives  or  assigns.  (6) 

• 

3.  Interest, 

Interest  in  South  Carolina  was  changed  in  1748  from  ten  to 
eight  per  cent.  In  1777,  it  was  changed  to  seven,  at  which  rate  it 
has  remained  to  the  present  time,  (c)  Upon  any  contract  where 
usury  is  reserved,  the  person  lending  or  advancing  money  or 
other  commodity  upon  such  unlawful  interest,  shall  be  allowed  to 
recover,  in  all  cases  whatsoever,  the  amount  or  value  actually  lent 
or  advanced,  without  any  interest,  or  costs,  {d)  The  acts  inflicting 
a  penalty  upon  usurious  loans  have  been  repealed,  (e)  In  a  case 
of  usury,  the  borrower  is  a  competent  and  sufficient  witness,  un- 
less the  lender  will  deny  upon  oath  in  open  court  what  the  witness 
offers  to  swear.  (/) 

4.  Agents, 

The  act  of  an  agent,  done  after  the  death  of  his  principal, 
which  would  have  been  lawful,  if  the  principal  had  been  living, 
will  be  valid  and  efiectual,  if  the  party  treating  with  the  agent, 
dealt  bona  fide,  and  without  any  knowledge  at  the  time  of  the 
death  of  the  principal.  Where  a  note,  whether  filled  up  before  or 
after  having  been  signed  or  indorsed,  is  passed  away  after  the 

(a)  St.  iT.  741.        (6)  lb.  n.  483.        (c)  lb.  i.  431 ;  It.  364.        (<2)  lb.  Ti.  409. 
(e)Ib.vi.409.  (/)  lb.  i¥.  364* 
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death  of  the  drawer  or  indorser,  by  an  agent  duly  constituted  in 
his  or  her  lifetime,  such  transfer  will  be  valid  and  binding  on  his 
or  her  estate,  provided  the  receiver  of  such  note  or  ^ill  takes  it 
bona  fide,  and  without  knowledge  of  the  death  of  the  principal, 
and  provided  the  act  would  have  been  binding  on  the  principal, 
if  done  before  his  or  her  death.  The  act  to  be  done,  however, 
either  under  the  power  of  attorney,  or  in  relation  to  the  bill  or  note, 
must  be  done  within  nine  months  from  the  death  of  the  principal, 
or  of  the  drawer  or  indorser  of  such  note,  (a) 


6.  Limited  Partnerships. 

By  act  passed  in  1837,  and  which  was  to  remain  in  force  for 
ten  years,  but  which  was  subsequently,  by  the  act  of  1846,  ex- 
tended for  twenty  years  from  that  date,  the  formation  of  limited 
partnerships  was  authorized,  for  the  transaction  of  any  mechanical, 
manufacturing  or  mercantile  business,  or  for  the  transportation  of 
passengers,  products  of  the  soil,  or  merchandise  within  the  state. 
The  act  is  not  to  be  so  construed  as  to  authorize  any  limited  part- 
nership for  the  purposes  of  banking  or  making  insurance.  It  con- 
tains the  general  provisions,  which  have  been  enumerated  under 
the  laws  of  other  states,  as  to  the  general  and  special  partners,  their 
respective  rights,  duties  and  liabilities,  the  certificate  of  the  part- 
nership agreement,  its  recordation  with  the  clerk  of  the  court  of 
those  districts  where  the  business  of  the  partnership  is  transacted, 
the  publication  for  six  weeks  after  such  registry  of  the  terms  of  the 
partnership,  the  requisites  for  the  alteration,  renewal,  continuance 
or  dissolution  of  the  same,  the  invalidity  of  any  sale  or  transfer  of 
the  efiects  of  the  partnership,  or  of  the  individual  partners,  or  of 
any  security  executed  by  all  or  either  of  them  in  contemplation 
of  insolvency,  for  the  purpose  of  preferring  a  creditor  or  creditors 
of  the  partnership  or  of  the  individual  partner,  over  other  credi- 
tors of  the  partnership,  &c.    (b) 

(a)  St.  yi.  359.  {b)  lb.  vi.  578 ;  Acts  of  1846, 365. 
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6.  Limitation  of  Actions, 

All  actions  of  detinue,  trover,  replevin,  account,  (except  such 
as  concern  the  trade  of  merchandise  between  merchant  and  mer- 
chant,) debt  founded  upon  any  contract  without  specialty,  cove- 
nant, and  case,  must  be  brought  within  four  years,  (a)  There  is  a 
saving  of  five  years,  after  the  removal  of  the  disability,  in  favor  of 
persons  beyond  seas,  feme  covert,  or  imprisoned,  and  a  saving  in 
favor  of  infants  of  two  years  after  they  come  of  age,  and  of  three 
years  if  they  are  also  beyond  seas,  (b) 

All  actions  against  an  executor  or  administrator  must  be 
brought  within  two  years  after  the  death  of  the  testator,  or  the 
accruing  of  the  cause  of  action,  (c) 

T)ie  statute  is  not  to  be  so  construed  as  to  defeat  the  rights 
of  minors,  when  it  has  not  barred  the  right  in  the  lifetime  of  the 
ancestor,  before  the  accrual  of  the  rights  of  the  minor,  (d) 

7.  Attachment. 

In  the  case  of  a  debtor  who  is  a  non-resident,  or  a  citizen  who 
has  been  absent  more  than  a  year  and  a  day,  or  a  debtor  who  ab- 
sconds, or  is  removing  out  of  the  county,  or  conceals  himself  so 
that  the  ordinary  process  of  law  cannot  be  served  upon  him,  his 
creditor,  wherever  residing,  may  obtain  a  writ  of  attachment 
against  his  estate,  both  real  and  personal.  The  writ  is  demanda- 
ble  of  common  right,  on  the  plaintiff's  giving  bond  to  the  defend- 
ant in  double  the  amount  for  which  the  attachment  issues,  condi- 
tioned to  pay  all  damages  which  the  defendant  may  sustain  by 
reason  of  the  illegal  issuing  of  the  attachment.  The  defendant 
cannot  dissolve  the  attachment,  or  impair  the  lien  of  the  writ  upon 
the  property  originally  attached,  without  putting  in  bail  to  the 
action,  but  he  may  appear  by  attorney  duly  authorized  by  a  war- 
rant filed  in  the  clerk's  oflice  from  which  the  writ  emanated,  and 
defend  the  action.  If  in  such  case  judgment  is  rendered  against 
him,  it  shall  be  final  and  conclusive,  and  the  plaintiff  may  sue  out 
the  ordinary  writs  of  execution. 

(a)  St.  ii.  586.  (b)  lb.  586.  (c)  lb.  (d)  lb.  vL  238. 
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It  is  the  duty  of  any  garnisKee  to  surrender  the  property  of  the 
absent  defendant  in  his  hands,  unless  he  claims  the  same  under 
oath  as  a  creditor  in  possession,  or  to  give  bond  for  the  safe  keep- 
ing and  forthcoming  of  the  same,  when  required.  Unless  he  com- 
plies with  these  requisitions,  a  personal  judgment  may  be  rendered 
against  such  defaulting  garnishee. 

Upon  the  return  of  a  writ  of  attachment,  it  is  the  duty  of  the 
Court  of  Common  Pleas,  or  any  law  judge  at  chambers  to  appoint 
one  or  more  assignees,  with  full  power  and  authority  to  receive 
and  take  from  the  sheriff  or  garnishee  all  the  estate,  real  and  per- 
sonal, of  the  absent  debtor,  and  to  collect  the  debts  and  receive 
the  rents  and  profits  of  the  realty,  and  whose  duty  it  shall  be  to 
dispose  of  the  same  according  to  the  order  of  the  Court  of  Com- 
mon Pleas,  (a) 

The  proceeds  of  the  attachment  are  for  the  sole  benefit  of  the 
attaching  creditor.  The  first  writ  which  is  lodged  in  the^  sheriff's 
office  is  entitled  to  a  priority  of  lien  on  the  absent  debtor's  goods, 
though  a  second  writ  of  attachment  may  be  first  served  upon  a 
garnishee,  (b) 

There  is  some  difference  between  foreign  and  domestic  attach- 
ments, but  it  does  not  seem  necessary  to  be  noted. 


8.  Insolvent  Law. 

There  are  two  distinct  classes  of  provisions  in  South  Carolina 
for  the  benefit  of  insolvent  debtors :  the  one  established  and  regu- 
lated by  the  act  of  1759,  and  which  operates  somewhat  as  a  bank- 
rupt law,  affording  general  and  permanent  relief;  and  the  other 
depending  on  the  act  of  1788,  and  which  only  affords  a  partial  and 
temporary  relief  from  imprisonment.  The  former  and  earlier  act 
will  be  first  considered.  It  provides  that  persons  in  custody,  or 
on. the  prison's  bounds,  and  who  desire  to  surrender  their  estates 
to  satisfy  their  debts,  may,  within,  one  month  from  their  arrest, 
petition  the  court  from  which  the  process  issued,  certifying  the 
cause  of  their  imprisonment,  and  annexing  a  schedule  of  their 
real  and  personal  estate,  upon  which  petition  the  court  shall  direct 

(a)  Acts  of  1844,  290;  Acts  of  1843.  356;  Statutes  at  Large,  vii.  314,294; 
vi.  431 ;  iv.  544  ;  ii.  589,  593.  (h)  Callahan  v.  Howell,  2  Bay  8. 
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1 


the  petitioner  to  be  brought  before  it  at  an  appointed  time,  three  , 

months'  notice  thereof  having  been  previously  given  to  his  credi-  i 

tors  by  publication  in  some  newspaper  or  otherwise,  for  the  pur-  j 

pose  of  examining  into  the  matter  of  the  petition  in  a  summary  | 

way,  and  hearing  what  may  be  alleged  for  or  against  the  discharge 
of  the  prisoner.  The  debtor  is  required  at  such  time  to  make  an 
oath,  in  effect,  that  the  schedule  he  has  presented  is  true  and  com- 
plete, that  he  has  not  since  his  arrest  made  any  disposition  of  his 
property  for  his  own  benefit  or  to  defraud  his  creditors,  and  that 
he  will  uise  his  utmost  efforts  to  make  the  property  set  forth  avail- 
able to  his  assignee,  &c.  If  the  court,  upon  examining  the  pri- 
soner, is  satisfied  of  the  truth  of  his  ^davit,  it  shall  set  aside 
certain  articles  trifling  in  amount,  for  tne  benefit  of  the  prisoner, 
and  order  him  to  make  an  assignment  on  the  back  of  his  petition, 
of  all  his  estate,  real  and  personal,  to  the  suing  creditor,  or  such 
other  persons  as  the  court  may  direct,  in  .trust  for  such  suing  cre- 
ditor, and  such  other  creditors  of  the  petitioner  as  shall  be  willing 
to  receive  a  dividend  of  his  estate,  and  shall  within  twelve  months 
from  exhibiting  the  petition,  make  their  demands.  By  such  as- 
signment, the  estate  of  the  debtor  is  completely  vested  in  his  as- 
signees, who  are  authorized  to  take  possession  of  and  collect  the  I 
same. 

The  effect  of  the  discharge  is  to  acquit  the  debtor  from  all 
debts,  contracts,  or  demands  of  the  creditors  on  whose  suit  he  is^ 
charged,  and  all  other  creditors  who  have  accepted  any  dividend 
from  his  estate,  and  to  debar  any  creditor  whatsoever  from  bring- 
ing any  action  against  the  debtor  for  the  period  of  twelve  months 
from  such  discharge.  The  act  also  provides  for  the  sale,  collec- 
tion, and  distribution  of  the  estate  among  the  creditors  referred 
to,  by  the  assignees.  The  discharge  will  be  invalidated  by  any 
fraud  or  concealment,  (a) 

The  act  of  1788,  provides  that  any  prisoner,  in  custody  on 
mesne  process  or  on  execution,  may,  on  petition  to  one  of  the 
judges  of  the  court  whence  the  process  has  issued,  or  one  of  the 
commissioners  appointed  for  taking  special  bail  in  the  circuit  dis- 
tricts, and  ten  days'  public  notice  to  his  creditors,  be  discharged 
from  confinement  and  relieved  from  future  arrest  by  the  suing 

(a)  B.  D.  u.  148  to  160. 
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creditor,  on  assigning  his  estate,  or  so  much  thereof  as  will  satisfy 
the  demand  of  the  suing  creditor.  This  discharge  will  not  affect 
any  other  creditor,  or  exempt  after  acquired  property  of  the  debtor 
from  being  taken  in  execution  to  satisfy  the  claim  of  the  creditor 
from  whose  execution  he  has  been  released,  where  the  estate  sur- 
rendered by  him  is  insufficient. 

Where  a  prisoner  applying  for  the  benefit  of  this  act  is  charged 
with  fraud,  a  jury  may  be  summoned  to  try  the  facts,  according 
to  whose  verdict  he  shall  be  discharged  or  remanded,  (a) 


9.  Effect  of  Death  upon  the  Rights  of  Creditors. 

There  is  an  ordinary  in  each  district,  who  has  cognizance  of 
the  probate  of  wills,  of  letters  testamentary  and  of  administra- 
tion, the  examination  and  settlement  of  the  accounts  of  execu- 
tors and  administrators,  the  distribution  of  assets,  &c. 

Executors  or  administrators  are  to  pay  the  debts  of  the  tes- 
tator or  intestate,  in  the  following  order  : 

1.  Expenses  of  funeral  and  last  sickness,  and  charges  of  pro- 
bate of  will  or  letters  of  administration. 

2.  Debts  due  to  the  public. 

3.  Judgments,  mortgages,  and  executions,  the  oldest  first. 

4.  Rents,  then  bonds  or  other  obligations,  and  lastly  debts  due 
on  open  account. 

No  preference  whatever  is  to  be  given  to  creditors  in  equal 
degree,  where  there  is  a  deficiency  of  assets,  except  in  the  cases 
of  judgments,  mortgages  that  shall  be  recorded  from  the  time  of 
recording,  and  executions  lodged  in  the  sherifi*'s  office,  the  oldest 
of  which  shall  be  first  paid  ;  or  in  those  cases  where  a  creditor 
may  have  a  lien  upon  any  particular  part  of  the  estate.  Execu- 
tors and  administrators  hold  as  trustees,  and  cannot  pay  them- 
selves first,  as  in  England.  (6) 

Executors  or  administrators  are  required  to  give  three  weeks' 
notice,  by  advertisement  in  the  state  papers,  or  at  three  different 
places  of  the  most  public  resort  in  the  county,  for  creditors  to 
render  an  account  of  their  demands.    They  are  ollowed  twelve 

(a)  St.  tL  498.  (!)  Brer.  Dig.  335 ;  Griffith's  L.  R.  It.  860. 
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months^  to  ascertain  the  debts  of  the  deceased,  and  will  not  be 
liable  to  any  creditors  failing  to  present  their  claims  within  that 
time.  No  action  can  be  instituted  against  an  executor  or  admin- 
istrator, as  such,  until  nine  months  from  the  death  of  the  testator 
or  intestate. 

Executors  and  administrators  are  required  to  render  an  an- 
nual account  of  their  receipts  and  expenditures  to  the  ordinary 
of  the  district,  and  for  neglecting  the  same,  they  will  lose  the 
right  to  their  commissions,  and  also  be  responsible  in  damages  for 
any  injury  arising  to  any  person  interested,  (a) 

Sales  of  personal  property,  unless  authorized  by  the  will,  can- 
not be  made  by  an  executor,  without  the  order  of  a  court  of 
ordinary,  or  court  of  equity,  which  can  be  obtained,  wher- 
ever such  sale  is  desirable,  either  for  a  division  of  the  property, 
the  payment  of  debts,  or  to  prevent  the  loss  of  perishable  arti- 
cles, (b) 

Lands  are  made  assets  for  the  satisfaction  of  debts,  in  the  same 
manner  as  real  estates  are  liable  in  England  to  the  satisfaction  of 
debts  due  by  bond  or  specialty,  (c) 

Thus,  they  are  liable  from  the  time  of  a  judgment  rendered 
against  the  debtor  himself,  if  a  judgment  has  been  rendered  in 
his  lifetime  ;  or  they  are  liable  in  the  hands  of  the  heir,  although 
he  is  not  named  in  the  contract,  and  although  it  be  simple  and  by 
parol ;  or  the  heir  is  answerable  for  their  value  if  aliened  by  him 
before  suit  brought,  (d) 

10.  Proceedings  in  Civil  Suits. 

Bail — No  person  excepting  transient  persons  can  be  held  to 
bail  for  a  less  sum  than  fifty  pounds  current  money ;  nor  upon 
any  writ  of  capias  ad  respondendum  for  debt,  unless  an  affidavit 
before  some  judge  or  justice  of  the  peace  or  clerk  of  the  Court  of 
Common  Pleas  be  indorsed  or  annexed  to  the  writ  before  service, 
of  the  "  sum  really  due ;"  nor  for  any  other  cause,  without  a 
judge's  order,  on  probable  cause  shown,  to  be  indorsed  on  or 
annexed  to  the  writ,  expressing  the  sum  for  which  bail  shall  be 
given,  (e) 

(a)B.  D.335.        (6)Ib..iz.5.        (e)  lb.  it  9.        ((I)  lb.  i.  2,  note.        («)Ib.i.  53. 
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No  proceedingsoan  be  had  upon  the  bail  bond,  until  judgmeiU 
and  execution  against  the  principal.  A  scire  facias  may  then 
issue  against  the  bail  to  show  cause  why  execution  for  the  judg- 
ment should  not  issue  against  them.  On  a  scire  facias  returned, 
or  two  nihils,  judgment  may  be  obtained  against  the  bail,  (a) 

Where  a  resident  of  the  state,  indebted  by  bond,  note  or  other- 
wise, is  about  to  remove  or  abscond  from  the  limits  of  the  staie 
before  t^  maturity  ^f  the  debt,  the  creditor  upon  making  affida- 
vit' to  mese  facts,  and  to  bis  ignorance  of  such  contemplated 
removal  when  the  contract  was  made,  or  when  he  became  the 
holder  of  the  claim,  may  hold  such  debtor  to  bail,  to  appear  at 
court  the  day  after  the  day  of  payment.  The  proceedings 
will,  however,  be  dismissed  with  costs,  if  the  debtor  disprove 
the  allegation  of  ignorance  of  his  intention  to  remove. 

Judgment  and  execution,  (b) — Execution  may  be  sued  out  at 
any  time  within  three  years  from  the  rendition  of  a  judgment 
igainst  the  .lands,  goods  and  chattels,  or  body  of  the  defendant. 
After  that  period,  the  plaintiff  must  revive  his  judgment  by 
scire  facias  or  action  of  debt,  before  taking  out  an  execu- 
tion, (c) 

The  only  writs  of  execution  that  are  known  in  practice,  are 
those  of  fieri  facias  and  capias  ad  satisfaciendum.  The  former 
runs  against  the  real  as  well  as  personal  estate  of  the  debtor,  (d) 
It  takes  effect  as  to  personalty,  only  from  the  time  of  its  delivery 
to  the  officer  to  be  executed,  and  as  between  two  writs,  that  has 
priority  which  was  first  delivered ;  as  against  purchasers  bona 
fide  and  for  a  valuable  consideration,  it  binds  the  realty  only  from 
the  day  of  signing  the  judgment,  (e)  The  writ  may  be  sent  to  any 
county  to  which  the  debtor  may  remove,  or  where  his  estate  may 
be  found. 

Trust  estates  may  be  taken  and  sold  upon  an  execution 
against  the  party  for  whose  use  they  are  held. 

There  are  no  appraisement  laws,  or  any  laws  authorizing  a 
delay  beyond  that  required  to  advertise  the  property. 

The  body  of  a  defendant  cannot  be   taken  in   execution 

(a)  Brcv.'Dig.  i.  53.  (b)  St.  vu.  226, 227  ;  vi.  5, 218. 

(e)  Bronghton  v.  Dawson,  1  Nutt  &  McChord,  403. 

(40  Dorphey  «.  Nelson,  4  McChord  129.  (e)  B.  D.  u.  221. 
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where  the  debt  or  damage  is  less  than  twenty  pounds  current 
money,  (a) 

A  person  may  be  released  from  imprisonment  on  a  ca.  sa.  by 
consent  of  both  parties,  without  discharging  the  debt,  or  in  any 
manner  impairing  the  lien  of  the  judgment,  or  affecting  the  right 
of  a  plaintiff  to  sue  out  subsequent  writs  of  ca.  sa.  or  fi.  fa.  (b) 

No  fe)nale  can  be  arrested  on  a  writ  of  ca.  sa.  (c) 

Remedy  against  sheriffs. — Any  sheriff  infusing  to  pay  over 
money  collected  by  him  within  ten  days,  is  liable  to  a  pensdty 
of  fifty  per  cent,  on  the  sum  so  received,  to  be  recovered  by  ac- 
tion of  debt,  (d) 

Courts, — A  Court  of  Common  Pleas  is  held  twice  a  year  in 
each  district,  having  a  general  common  law  jurisdiction.  There 
are  also  four  Chancery  Courts  in  the  state,  among  which  are  dis- 
tributed all  matters  of  equitable  cognizance. 

(a)  B.  L.  326.  (6)  St.  vi.  1.  (c)  lb.  237.  (rf)  B.  D.  ii.  448.  . 
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1.  Choses  in  Action. 

All  bonds,  promissory  notes,  or  liquidated  demands  may  be 
assigned  and  transferred  by  indorsement,  in  like  manner  as  inland 
bills  of  exchange,  unless  the  maker  of  such  instrument  restrain 
its  negotiability  by  expressing  such  intention  in  the  body  thereof 
The  general  principles  of  commercial  law  as  to  promissory  notes 
have  been  materially  changed  by  statute.  Demand  of  the  maker 
and  notice  of  default,  are  not  necessary  to  bind  the  indorsers ; 
but  they  are  regarded  as  sureties  on  such  instruments,  and  may 
be  sued  in  the  same  manner  and  in  the  same  action  with  the  prin- 
cipal or  maker.  This  provision  does  not  apply  to  promissory 
notes,  intended  to  be  negotiated  at  any  chartered  bank,  or  which 
are  deposited  in  such  bank  for  collection.  The  indorser  of  any 
such  instrument  may  require  the  holder  on  its  maturity,  to  collect 
the  same,  and  if  the  holder  does  not  proceed  to  do  so  within  three 
months  from  the  time  of  such  requisition,  the  indorser  will  be 
released  from  liability,  (a) 

(a)  Hotcfakinr  Statnte  Laws,  440. 
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Suits  against  indorsers, — Where  the  indorser  of  a  note  lives 
in  the  same  county  with  the  principal,  the  former  cannot  be  sued 
without  first  suing  the  latter ;  but  they  may  be  sued  together  in 
the  same  action  and  district,  (a) 

Damages  upon  protested  bills  of  exchange, — Whenever  any 
bill  of  exchange,  hereafter  to  be  drawn  or  negotiated  (1823), 
within  this  state  upon  any  person  within  the  United  States,  is  re- 
turned  unpaid,  an4  duly  protested  for  non-payment,  as  in  the  case 
of  foreign  bills  of  exchange,  the  holder  of  such  bill  may  recover 
from  the  drawer  or  indorsers  thereof,  five  per  cent,  damages  over 
and  above  the  principal  sum  for  which  said  bill  of  exchange  has 
been  drawn,  together  with  lawful  interest,  on  the  aggregate  amount 
of  such  principal  sum  from  the  time  at  which  notice  of  such  pro- 
test was  given,  and  payment  of  said  principal  and  damages  de- 
manded. The  same  damages  are.  recoverable,  whatever  may  be 
the  residence  of  the  drawer  or  acceptor,  where  the  protested 
bill  was  drawn  in  Georgia,  upon  or  payable  at  a  place  within  the 
United  States,  but  without  that  state.  Where  any  foreign  bill 
of  exchange  drawn  within  the  state,  is -returned  protested  for 
non-payment,  the  holder  may  recover  from  those  liable  for  the 
payment  of  such  bill,  the  amount  of  the  same  with  costs  and 
charges  of  protest,  and  interest  upon  such  sums  from  the  date  of 
the  protest,  until  presentment  of  the  bill  for  payment  in  Georgia, 
at  the  rate  established  at  the  place  where  the  bill  was  payable  ; 
if  such  bills  are  at  a  premium,  then  the  amount  of  the  premium 
upon  the  face  of  the  bill,  and  charges  ;  if  such  bills  are  at  a  dis- 
counU  then  the  holder  shall  deduct  th^  amount  thereof  from  the 
preceding  items.  The  holder  may  also  recover  ten  per  cent, 
damages  upon  the  amount  of  the  bill,  and  the  legal  interest  estab- 
lished in  Georgia,  upon  the  entire  sum  to  which  he  would  be  thus 
entitled,  from  the  time  of  demanding  the  same,  until  it  is  paid,  (b) 

2.  Interest, 

The  computation  of  time  is  required  always  to  be  made  by 
the  calendar  and  not  the  lunar  months.  The  legal  rate  of  interest 
is  eight  per  cent,  per  annum.     Where  more  is  reserved,  the  cred- 

.    (a)  H.S.L.663.  (I)  lb.  439.  • 
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itor  can  only  recover  the  principal  of  his  debt,  but  he  is  liable  to 
no  forfeiture,  (a) 

3.  Agents. 

All  powers  of  attorney  for  the  sale  of  lands  are  to  be  deemed 
in  full  force,  until  notice  to  the  agent  of  a  countermand,  revoca- 
tion, or  death  of  the  principal,  {b) 

4.  Effect  of  Marriage  upon  Rights  of  Property. 

Upon  marriage,  the  real  estate  of  the  wife  becomes  vested  in 
the  husband,  as  fully  as  if  it  were  personal  property.  The  hus- 
band is  declared  to  be  the  sole  heir  of  an  intestate  wife ;  and  where 
the  husband  dies  without  issue,  the  wife  may  inherit,  (c) 

5.  Frauds. 

The  English  statute  of  29  Chas.  II.  against  frauds  and  perju- 
ries has  been  adopted  in  Georgia  without  any  substantial  varia- 
tion :  also  the  statute  of  13th  and  27th  Eliz.  against  fraudulent 
conveyances,  (d) 

6.  Partnerships. 

The  following  is  the  act  of  Georgia  ^  to  limited  partner- 
ships: (e) 

By  whom  formed  ;  for  what  purposes. — Limited  partnerships 
for  the  transaction  of  any  mercantile,  commercial,  mechanical, 
manufacturing,  mining,  or  agricultural  business,  within  this  state, 
may  be  formed  by  two  or  more  persons,  upon  the  terms,  with  the 
rights  and  powers,  and  subject  to  the  conditions  and  liabilities 
herein  prescribed  ;  but  the  provisions  of  this  act  shall  not  be  con- 
strued to  authorize  any  such  partnership  for  the  purpose  of  bank- 
ing, or  making  insurance. 

How  constituted. — Such  partnerships  may  consist  of  one  or 
more  persons,  who  shall  be  called  general  partners,  and  who  shall 
be  jointly  and  severally  responsible  as  general  partners,  and  of  one 

(a)  H.  8.  L.  442.  (b)  lb.  404.  (e)  lb.  438.  (d)  lb.  434, 431. 

(e)  lb.  373  to  378. 

23 
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or  more  persons  who  shall  contribute  in  actual  cash,  a  specific 
sum  as  capital  to  the  common  stock,  who  shall  be  called  special 
partners,  and  who  shall  not  be  liable  for  debts  of  the  partnership 
beyond  the  fund  so  contributed  by  him  or  them  to  the  capital, 
except  as  hereinafter  provided. 

Business,  by  whom  transacted. — The  general  partners  only 
shall  be  authorized  to  transact  business,  and  to  sign  for  the  part- 
nership, and  to  bind  the  same. 

Certificates  of  partnership ;  specifications  of  certificate. — 
Persons  desirous  of  forming  such  partnership  shall  make  and  sev- 
erally sign,  by  themselves  or  attorney  in  fact,  a  certificate  which 
shall  contain : 

1st.  The  name  of  the  firm  under  which  such  partnership  is  to 
be  conducted. 

2d.  The  general  nature  of  the  business  intended  to  be  tran- 
sacted. 

3d.  The  names  of  all  the  general  and  special  partners  inserted 
therein,  distinguishing  which  are  general,  and  which  are  special 
partners,  and  their  respective  places  of  residence. 

4th.  The  amount  of  capital  which  each  special  partner  shall 
have  contributed  to  the  common  stock. 

5th.  The  period  at  which  the  partnership  is  to  commence,  and 
the  period  at  which  it  shall  terminate ;  and  when  made  by  an 
attorney  in  fact,  the  power  of  attorney  duly  authenticated  shall 
be  recorded  along  with  such  certificate. 

I^w  acknowledged. — The  certificates  shall  be  acknowledged 
by  the  several  persons  signing  the  same,  or  their  attorney  in  fact, 
before  a  judge  of  the  Superior  or  Inferior  Court,  or  a  justice  of 
the  peace,  or  notary  public,  and  such  acknowledgment  shall  be 
certified  by  the  ofiicer  before  whom  the  same  is  made. 

Certificates  and  powers  of  attorney,  when  and  where  filed. — 
The  certificate  and  power  of  attorney  in  fact,  so  acknowledged 
and  certified,  shall  be  filed  in  the  office  of  the  clerk  of  the  Supe- 
rior Court  of  the  county,  in  which  the  principal  place  of  business 
of  the  partnership  shall  be  situated,  and  shall  also  be  recorded  by 
him  at  large,  in  a  book  to  be  kept  for  that  purpose,  open  to  public 
inspection.  If  the  partnership  shall  have  places  of  business,  sit- 
uated in  different  counties,  a  transcript  of  the  certificate  and 
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power  of  attorney  in  fact,  and  of  the  acknowledgment  thereof^ 
duly  certified  by  the  clerk  in  whose  office  it  shall  be  filecl,  under 
his  official  seal,  shall  be  filed  and  recorded  in  like  manner  in  the 
office  of  the  clerk  of  the  Superior  Court  in  every  such  county : 
and  the  clerk  for  each  and  every  registry  required  by  this  act, 
shall  be  entitled  to  the  sum  of  five  dollars. 

Affidavit — At  the  time  of  filing  the  original  certificate,  with 
the  evidence  of  the  acknowledgment  thereof,  as  before  directed, 
an  affidavit  or  affidavits  of  the  several  general  partners  shall  also 
be  filed  in  the  same  office,  stating  that  the  sums  specified  in  the 
certificate  to  have  been  contributed  by  each  of  the  special  part- 
ners to  the  common  stock,  have  been  actually  and  in  good  faith 
paid  in  cash,  and  a  certified  copy  of  such  certificate,  power  of 
attorney,  and  affidavits,  shall  be  evidence  in  all  courts  and  places 
whatsoever. 

Informal  partnerships. — No  such  partnerships  shall  be 
deemed  to  have  been  formed,  until  such  a  certificate  as  is  herein 
mentioned,  shaU  have  been  made,  acknowledged,  filed  and 
recorded ;  nor  until  an  affidavit  shall  have  been  filed  as  above 
directed  ;  and  if  any  false  statement  be  made  in  such  certificate 
or  affidavit,  or  if  such  partnership  business  be  commenced  before 
such  certificate  or  affidavit  is  filed,  all  the  persons  interested  in' 
such  partnership  shall  be  liable  for  all  the  engagements  thereof  as 
general  partners. 

How  published. — The  partners  shall  publish  the  terms  of  the 
partnership,  when  registered,  for  at  least  six  weeks  immediately 
after  such  registry,  in  one  newspaper  in  the  county  in  which  the 
place  of  business  is'situated,  and  in  one  newspaper  in  the  city  of 
Milledgeville.  If  no  newspaper  should  be  published  in  the  county 
in  which  the  business  is  to  be  transacted,  the  notice  shall  be  pub- 
lished in  all  the  newspapers  in  the  city  of  Milledgeville  as  before 
.  required,  and  if  such  publication  be  not  made  withintwomonthfl 
from  the  time  of  filing  such  certificate  and  affidavit,  the  partner- 
ship shall  be  deemed  general.  ^ 

Evidence  of  publication. — The  affidavits  of  the  publication  S" 
such  notice  by  the  printers,  publishers  or  editors  of  the  news- 
papers in  which  the  same  shall  be  published,  may  be  filed  in  the 
office  of  the  Superior  Court  in  which  the  certificate  has  been 
filed,  and  shall  be  evidence  of  the  facts  therein  contained. 
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Renewal  or  continuance  of  partnership, — Every  renewal  or 
continuance  of  such  partnership  beyond  the  time  originally  iSxed 
for  its  duration,  shall  be  certified,  acknowledged,  and  recorded, 
and  an  affidavit  of  a  general  partner  be  made  and  filed,  and  notice 
be  given  in  the  manner  herein  required  for  its  original  formation ; 
and  every  such  partnership  which  shall  be  otherwise  renewed  or 
continued,  shall  be  deemed  a  general  partnership. 

Alterations  of  name,  4*^.,  deemed  a  dissolution, — Every  altera- 
tion which  shall  be  made  in  the  names  of  the  partners,  in  the 
nature  of  the  business,  or  in  the  capital  or  shares  thereof,  or  in 
any  other  matter  specified  in  the  original  certificate,  shall  be 
deemed  a  dissolution  of  the  partnership ;  and  every  such  partner- 
ship which  shall  in  any  manner  be  carried  on  after  any  such 
alteration  shall  have  been  made,  shall  be  deemed  a  general  part- 
nership, unless  renewed  as  a  special  partnership,  according  to  the 
provision  of  the  last  section. 

Name  of  firm, — The  business  of  the  partnership  shall  be  con- 
ducted under  a  firm,  in  which  the  names  of  the  general  partners 
only  shall  be  inserted,  without  the  addition  of  the  word  "  com- 
pany," or  any  other  general  term ;  and  if  the  name  of  any  special 
partner  shall  be  used  in  such  firm,  he  shall  be  deemed  a  general 
partner. 

Suits. — Suits  to  be  brought  by  any  partnership  to  be  formed 
under  this  act,  shall  be  in  the  name  or  names  of  the  general  part- 
ners only;  and' suits  against  such  partnership  shall  be  brought 
against  the  general  partners  only ;  except  in  cases  where  the 
special'  shall  be  rendered  liable  as  general  jpartners,  in  which 
cases  suits  may  be  brought  against  all  the  partners  jointly  or 
severally,  or  any  one  or  more  of  the  special  partners  may  be 
sued  in  the  same  action  with  the  general  partners. 

C(q>ital  stock  not  to  be  withdrawn, — No  part  of  the  sum 
which  any  special  partner  shall  have  contributed  to  the  capital 
stock,  shall  be  withdrawn  by  him,  or  paid  or  transferred  to  him 
ii^  the  shape  of  dividends,  profits  or  otherwise,  at  any  time  during 
the  continuance  of  the  partnership,  but  any  partner  may  annually 
receive  lawful  interest  on  the  sum  so  contributed  by  him,  if  the 
payment  of  such  interest  shall  not  reduce  the  original  amount  of 
such  capital;  and  if,  after  the  payment  of  such  interest,  any 
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profits  shall  remain  to  be  divided,  he  may  also  receive  his  portion 
of  such  profits,  but  shall  not  be  liable  for  any  debts  previously 
contracted  by  the  general  partners. 

Interest  and  profits,  token  to  be  restored. — ^If  it  shall  appear 
that  by  the  payment  of  interest  or  profits. to  any  special  partner, 
the  original  capital  has  been  reduced,  or  the  firm  shall  be  unable 
to  pay  its  debts,  the  partner  receiving  the  same  shall  be  bound  to 
restore  the  interest  or  profits  received  by  him,  necessary  to  m^e 
good  his  original  share  of  the  original  stock. 

Privileges  and  liabilities  of  special  partners, — ^A  special  part* 
ner  may  at  any  time  examine  into  the  state  and  progress  of  the 
partnership  concerns,  and  may  advise  as  to  their  management, 
but  he  shall  not  transact  any  business  on  account  of  the  partner- 
ship, nor  be  employed  for  that  purpose  as  agent  or  otherwise. 
If  he  shall  interfere,  contrary  to  these  provisions,  he  shall  be 
deemed  a  general  partner;  but  he  may  act  as  the  attorney  or 
counselor  at  law  or  in  equity,  for  the  partnership,  without  being 
liable  to  become  a  general  partner.. 

Liability  of  general  partners. — The*  general  partners  shall  be 
liable  to  account  to  each  other,  and  to  the  special  partners,  for 
their  management  of  the  business  of  the  firm,  both  in  law  and 
equity,  as  other  partners  are  now  by  law  and  equity. 

Partners  guilty  of  fraud,  how  punished, — Every  partner  who 
shall  be  guilty  of  any  fraud  in  the  affairs  or  business  of  the  part- 
nership, shall  be  liable  civilly  to  the  party  injured,  to  the  extent 
of  his  damage ;  and  shall  also  be  liable  to  an  indictment  for  a 
misdemeanor,  punishable  by  fine  or  imprisonment,  or  both,  at  the 
discretion  of  the  Superior  Court,  by  which  he  shall  be  tried. 

Fraudulent  assignments  invalid, — Every  sale,  assignment,  or 
transfer  of  any  of  the  property  or  efiects  of  such  partnership, 
made  by  such  partnership  when  insolvent,  or  in  contemplation  of 
insolvency,  or  after  or  in  contemplation  of  the  insolvency  of  any 
partner,  with  the  intent  of  giving  a  preference  to  any  creditor  of 
such  partnership,  or  insolvent  partner,  over  other  creditors  of  such 
partnership;  and  every  judgment  confessed,  lien  created,  or 
security  given  by  such  partnership,  under  the  like  circumstances 
and  with  the  like  intent,  shall  be  void  as  against  the  creditors  of 
such  partnership. 
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By  general  or  special  partners. — Every  such  sale,  assignment, 
pr  transfer  of  any  of  the  property  or  effects  of  a  general  or 
special  partner,  who  may  have  become  liable  as  a  general  partner, 
made  by  such  general  or  special  partner  when  insolvent,  or  in 
contemplation  of  insolvency,  or  after  or  in  contemplation  of  the 
insolvency  of  the  partnership,  with  the  intent  of  giving  to  any 
creditor  of  his  own,  or  of  the  partnership,  a  preference  over 
creditors  of  the  partnership,  every  judgment  Confessed,  lien 
created,  or  security  given,  by  any  such  partner,  under  the  like 
circumstances  and  with  the  like  intent,  shall  be  void  as  against 
the  creditors  of  the  partnership. 

Liability  of  special  partners  for  a  violation. — Any  special 
partner  who  shall  violate  any  provision  of  the  two  last  preceding 
sections,  or  who  shall  concur  in  or  assent  to  any  such  violation 
by  the  partnership,  or  by  any  individual  partner,  shall  be  liable  as 
a  general  partner. 

Special  partners,  when  not  allowed  to  claim  as  creditors. — In 
case  of  the  insolvency  or  bankruptcy  of  the  partnership,  no 
sp^ial  partner  shall,  uftder  any  circumstances,  be  allowed  to 
claim  as  a  creditor  until  the  claims  of  all  the  other  creditors  of 
the  partnership  shall  be  satisfied.  ' 

Dissolutions,  how  effected.— No  dissolution  of  such  partner- 
ship by  the  acts  of  the  parties,  shall  take  place  previous  to  the 
time  specified  in  the  certificate  of  its  renewal,  until  a  notice  of 
such  intended  dissolution  shall  have  been  filed  and  recorded  in 
the  clerk's  office  in  which  the  original  certificate  was  recorded, 
and  published  at  least  once  a  week,  for  four  weeks,  in  a  news- 
paper pointed  in  each  of  the  counties  where  the  partnership  has 
places  of  business;  but  if  no  newspaper  be  printed  in  such 
counties,  then  the  notice  shall  be  published  for  four  weeks  in  all 
the  newspapers  in  the  city  of  Milledgeville,  which  notice  shall  be 
signed  by  all  the  partners,  or  their  repVesentatives :  Provided,  that 
nothing  herein  contained  shall  be  so  construed  as  to  affect  the 
collection  of  any  demand  against  either  of  the  special  partners, 
which  may  have  been  contracted  previously  to  the  commence- 
ment of  such  special  partnership. 

Copartners  in  general;  illegal  use  of  names. — It  shall  not  be 
lawful  for  any  persons  who  are  partners  in  trade,  or  btisiness  of 
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any  kind,  to  insert  or  use  in  their  partnership,  firm,  style,  and 
name,  the  name  of  any  person  not  actually  a  copartner  with  them 
at  the  time  his  or  her  name  is  so  inserted  or  used,  nor  shall  it  be 
lawful  to  continue,  in  any  partnership,  firm,  style,  and  name,  the 
name  of  any  individual  partner,  after  he  or  she  shall  have  retired 
from  the  partnership :  Provided,  that  this  act  shall  not  be  so  con- 
strued as  to  prevent  the  collection  of  debts  due  to  any  partner- 
ship after  its  dissolution,  or  after  the  retirement  of  any  partner, 
in  the  name  previously  used,  in  conformity  with  this  act. 

Penalty  for  violation, — Each  and  every  individual  violating 
the  provisions  of  this  act,  shall  forfeit  and  pay  the  sum  of  one 
hundred  dollars  for  each  and  every  day  such  name  may  be  used ; 
to  be  sued  for  and  recovered  by  any  person  who  may  prosecute 
for  the  same. 

Execution  of  sealed  instruments. — In  all  suits,  either  in  favor 
of,  or  against  partners,  or  persons  jointly  interested,  and  in  all 
cases  where  such  partners  or  persons  jointly  interested,  shall  in 
any  wise  become  connected  with  any  suit  or  other  matter,  pend- 
ing in  any  of  the  courts  of  this  state,  in  any  way  whatsoever, 
wherein  it  shall  become  necessary  for  said  partners  or  persons 
jointly  interested  to  give  bond,  it  shall  and  may  be  lawful  for  any 
■  one  of  said  partners  or  persons  jointly  interested,  to  execute  the 
same,  by  signing  the  names  of  all  of  said  partners  or  persons 
jointly  interested ;  and  the  same  shall  be  obligatory,  and  binding 
upon  evory  of  said  partners  or  persons  interested. 

7.  Limitation  of  Actions.  • 

All  actions  of  trespass,  detinue,  trover,  and  replevin,  for  taking 
away  goods  and  cattle,  all  actions  upon  account  and  upon  the 
case,  other  than  such  accounts  as  concern  the  trade  of  merchan- 
dise between  merchant  and  merchant,. their  factors  or  servants, 
all  actions  of  debt  grounded  upon  any  lending  or  contract  with- 
out  specialty,  within  four  years  after  the  cause  of  action  accrues. 

All  actions  founded  upon  Jbonds  or  instruments  under  seal, 
must  be  brought  within  twenty  years  from  the  maturity  of  the 
instrument ;  all  actions  founded  upon  notes  and  other  acknow- 
ledgments under  the  hand  of  the  party,  shall  be  commenced 


860  ^^^  O^  DEBTOR  AND  CREDITOR. 

Effect  of  Death  upon  the  Rights  of  CreJiton. 

within  six  years  from  the  time  such  acknowledgment  shall  be 
due.  There  is  the  usual  saving  in  favor  of  infants,  feme  coverts, 
or  persons  non  compos  mentis,  of  the  period  of  the  limitation 
after  the  removal  of  their  respective  disabilities,  (a) 

10.  Effect  of  Death  upon  the  Rights  of  Creditors. 

Within  three  months  from  the  probate  of  a  will  or  the  grant 
of  letters  of  administration,  the  executor  or  administrator  shall 
make  out  and  return  an  exact  inventory  of  the  personal  estate, 
and  shall  also  return  an  appraisement  of  the  same,  made  by  three 
or  more  respectable  freeholders,  appointed  by  the  court:  (b) 

Every  executor  or  administrator  shall  give  six  weeks'  notice 
by  advertisement  in  one  of  the  papers  of  the  state,  or  at  three  dif- 
ferent places  of  the  most  public  resort  in  the  county,  for  creditors 
to  give  an  account  of  their  demands. 

Executors  or  administrators  are  allowed  twelve  months  from 
their  qualification  to  ascertain  the  debts  due  to  and  from  the  de- 
ceased :  and  no  action  may  be  commenced  against  them  in  their 
representative  capacity,  until  twelve  months  after  the  death  of  the 
testator  or  intestate. 

They  will  not  be  liable  to  make  good  the  claim  of  any  creditor, 
who  does  not  present  a  statement  thereof,  within  the  foregoing 
period. 

Debts  due  by  a  testator  or  intestate  as  guardian,  executor  or 
administrator  are  to  be  paid  before  any  other  debt  of  such  testa- 
tor or  intestate.  Executors  and  administrators  are  to  observe  the 
following  order  in  the  payment  of  debts :  first,  the  funeral  and 
other  expenses  of  the  last  sickness  ;  second,  charges  of  probate  and 
will,  or  of  the  letters  of  administration  ;  third,  debts  due  to  the  pub- 
lic ;  fourth,  judgments,  mortgages  and  executions,  the  eldest  first ; 
fifth,  rent ;  sixth,  bonds,  and  other  obligations ;  seventh,  debts  due 
on  open  accounts.  Where  there  is  a  deficiency  of  assets,  no  pre* 
Terence  is  to  be  given  to  creditors  of  an  equal  degree,  exdfept  in  the 
case  of  judgments,  mortgages  thaj  shall  be  recorded  from  the  time 
of  recording,  and  executions  lodged  in  the  sheriflTs  oflSce,  the  eld- 
est of  which  shall  be  first  paid,  or  in  those  cases  where  a  crediUM* 
may  have  a  lien  on  any  part  of  the  estate,  (c) 

(a)  H.  S.  L.  541.  (b)  lb.  476.  (e)  lb.  485. 
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The  real  estate  of  a  party  who  dies  charged  in  execution,  may 
be  sold  under  a  new  execution,  as  if  such  party  had  never  been 
charged  in  execution,  {a) 

Heirs  and  devisees  are  liable  to  creditors  of  the  deceased  by 
bond  or  specialty,  to  the  value  of  the  lands  descended  or  devised.  (6) 

Real  estate  beipg  liable  to  execution  in  the  same  manner  as 
personal,  may  be  taken  and  sold  on  a  judgment  against  an  execu- 
tor or  administrator,  in  his  representative  capacity. 

It  is  the  duty  of  executors  and  administrators  to  render  an 
annual  account  of  their  administration  upon  the  first  of  January, 
to  the  register  of  probate  of  the  county  in  which  they  have  quali- 
fied :  and  for  neglect  in  this  matter  an  executor  or  administrator 
loses  his  right  to  commissions,  and  renders  himself  liable,  for  any 
damages  that  may  be  sustained  by  any  party  in  interest,  (c) 

The  Inferior  Courts  of  each  county  have  jurisdictioil  and  au- 
thority as  courts  of  ordinary  in  all  matters  testamentary  and  relat- 
ing to  the  administration  of  the  estates  of  deceased  persons,  the 
appointment  and  qualification  of  executors  and  administrators,  the 
settlement  of  their  accounts,  distribution  of  estates,  &c.  (d) 

9.  Insolvent  Laws. 

Any  person  confined  for  debt,  whether  charged  in  execution 
or  otherwise,  who  may  be  unable  to  satisfy  the  same,  or  to  give 
bail  for  his  appearance  to  the  action,  and  is  willing  to  surrender 
his  estate  for  the  benefit  of  his  creditors,  mav  apply  for  a  discharge 
as  an  insolvent  debtor  to  any  judge  of  the  Superior  Court  or  jus- 
tice of  the  Inferior  Court. 

The  creditors  at  whose  suit  the  debtor  is  confined,  and  also  all  to 
whom  he  is  indebted,  shall  be  summoned,  thirty  days  beforehand, 
to  appear  personally,  or  by  attorney,  at  a  day  to  be  appointed  for 
the  examination  of  the  debtor  and  his  condition ;  the  notice  to  be 
served  personally  upon  or  left  at  the.  usual  place  of  abode  of  credi- 
tors residing  in  the  state,  or  where  they  reside  out  of  the  state,  to 
be  served  in  the  same  manner  upon  their  attorneys,  or  if  they  have 
no  attorney,  then  the  notice  is  to  be  published  for  two  months  pre- 
vious in  one  of  the  Savannah  pr  Augusta  papers.    The  court  at 

'   (a)  H.  S.  L.  609.  (h)  lb.  459.  (e)  lb.  476.  (d)  lb.  686. 
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such  time  is  to  examine  into  the  matter  of  the  petition  and  into 
any  suggestions  which  may  be  made  of  fraud  on  the  part  of  the 
debtor,  for  the  trial  of  which  a  jury  may  be  impanneled.  If  the 
court  shall  be  satisfied  of  the  insolvency  of  the  petitioner,  and  the 
fairness  of  his  proceedings,  they  shall  administer  to  him  the  usual 
oath  of  an  insolvent  debtor,  and  direct  him  to  deliver  over  and 
assign  to  some  person  or  persons,  who  shall  be  nominated  by  a 
majority  of  the  creditors,  his  Whole  estate  real  and  personal,  in 
trust  Tor  and  to  the  use  of  his  judgment  creditors.  The  debtor  is 
then  to  be  discharged  from  imprisonment,  and  his  body  cannot  be 
taken  in  execution  upon  either  mesne  or  final  process,  on  ac- 
count of  any  debt  contracted  previously  to  such  discharge.  The 
property,  both  real  and  personal,  which  such  debtor  may  acquire 
is  however  always  subject  to  be  taken  in  execution  by  his  creditors. 
A  debtor  imprisoned  upon  a  ca.  sa.  may  release  his  body,  upon 
tendering  to  the  officer  a  bond  with  sufficient  surety,  conditioned 
for  his  appearance  at  the  next  term  of  the  court,  from  which  the 
process  issued,  and  applying  for  a  discharge  as  an  insolvent.  If 
this  bond  is  forfeited  for  any  other  reason  than  the  sickness  or  death 
of  the  debtor,  judgment  will  be  entered  up  against  principal  and 
securities,  upon  which  no  indulgence  will  be  allowed.  If  the  debt- 
or appears,  ten  days'  previous  notice  having  been  given  to  his 
creditors  of  his  intention,  he  may  take  the  oath  of  insolvency,  and 
upon  surrendering  his  estate  be  exempted  from  future  imprison- 
ment in  every  case  in  which  notice  has  been  given  to  his  creditors. 
Where  any  creditor  suggests  fraud  or  concealment  on  the  part  of 
his  debtor,  an  issue  may  be  made  up  for  the  trial  of  the  same  by  a 
jury,  and  if  it  shall  be  found  against  the  debtor,  he  will  be  com- 
mitted, (a)  .   • 

10.  Proceedings  in  Civil  Suits. 

Attachment. — Where  any  debtor  is  a  non-resident,  or  where 
he  is  actually  removing  without  the  limits  of  the  state,  or  of  any 
county,  or  where  he  absconds  or  conceals  himself,  or  defies  the 
sheriff,  so  that  the  ordinary  process  of  law  cannot  be  served  upon 
him,  any  judge  of  the  Superior  Court,  or  justice  of  the  Inferior 
Court,  or  justice  of  the  peace,  may,  on  affidavit  m^  of  suchlact 

(a)  H.  S.  L.  308  to  315. 
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by  a  creditor  or  his  agent,  grant  an  attachment  against  the  estate 
of  the  debtor,  or  so  much  thereof,  as  may  be  necessary  to  satisfy 
the  plaintiff's  demand.  It  is  the  duty  of  the  sheriff  to  levy  such 
writ  upon  any  estate,  real  or  personal,  of  the  debtor  wherever  to 
be  found,  and  to  summon  all  persons  indebted  to,  or  having  in 
possession  effects  of  the  debtor,  to  appear  at  the  next  court  to  be 
held  for  the  county,  and  answer  as  to  the  same.  If  the  return 
of  the  garnishee  is  disputed,  an  issue  may  be  made  up  to  try  the 
same,  and  judgment  will  be  rendered  according  to  the  verdict  of 
a  jury. 

There  are  the  usual  provisions  for  the  sale  of  property, 
where  it  is  perishable,  the  replevy  of  it  by  the  defendant,  judg- 
ment against  the  garnishee,  trial  of  the  right  of  property  where 
it  is  contested,  &c. 

The  judgment  in  attachment  only  binds  the  property  attached, 
unless  the  defendant  has  become  a  party  to  the  attachment,  or 
has  returned  to  the  county  after  the  emanation  of  the  writ,  and 
been-  served  with  personal  notice  of  the  proceedings  ten  days  be- 
fore final  judgment,  in  either  of  which  cases  a  judgment  will  bind 
the  entire  estate  of  the  defendant. 

The  attachment  first  served  is  in  every  instance  to  be  first 
satisfied. 

Where  a  debtor  whose  obligation  is  not  due,  is  about  to  re- 
move, or  is  removing  beyond  the  limits  of  the  state,  any"  creditor 
or  his  agent,  upon  making  oath  to  such  fact  and  also  to  the 
amount  of  the  indebtedness,  may  obtain  an  attachment  against, 
his  property. 

There  are  also  special  provisions  for  attachments  against  in- 
surance companies  carrying  on  business  in  the  state  of  Georgia, 
and  also  in  favor  of  securities  *who  have  paid  the  debt  of  the 
principal,  or  against  whom  process  is  pending  for  the  collection 
of  the  same,  or  where,  before  the  maturity  of  the  claim,  the 
principal  debtor  is  about  removing  his  property  from  the  state. 

Attachments  may  also  issue  in  all  cases  where  a  suit  has  been 
instituted,  and  pending  the  suit,  the  defendant  places  himself  in  a 
situation  in  which  the  suing  out  an  attachment  would  have  been 
authorized,  (a) 


(a)  H.  S.  L.  560  to  560. 


} 
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Bail. — The  cases  in  which  bail  may  be  demanded  depend 
upon  the  principles  of  the  common  law.  The  statute  has  added 
the  requisition  of  a  previous  affidavit  by  the  plaintiff  of  the  amount 
claimed  by  him,  and  that  he  has  reason  to  apprehend  the  loss  of 
the  same,  unless  the  defendant  is  held  to  bail.  Such  affidavit 
may  be  made  before  any  judge,  justice  of  the  Inferior  Court,  or 
justice  of  the  peace  within  the  state,  or  any  judge  or  justice  of  a 
Superior  Court  of  any  of  the  United  States.  In  the  latter  case, 
the  seal  of  the  state  must  be  annexed  thereto,  and  a  certificate 
of  the  governor,  certifying  that  the  person  taking  the  affidavit  is 
one  of  the  judges  of  the  Superior  Court  of  that  state. 

Where  no  bail  has  been  taken  on  the  institution  of  a  suit, 
or  having  been  required,  has  been  discharged,  bail  may  be 
required  upon  a  similar  affidavit  pending  the  proceedings,  (a) 

Judgment  and  execution, — Judgments  bind  the  property  of 
the  defendant  from  their  date ;  but  judgments  rendered  at  the 
sa.me  term  are  to  be  considered  as  of  equal  date,  and  no  execu- 
tion on  such  judgment  can  obtain  any  priority  by  being  delivered 
to  the  officer  before  other  executions  on  similar  judgments. 
Where,  however,  a  purchaser  of  property  bound  by  a  judgment 
for  a  valuable  consideration,  and  without  actual  notice  of  the 
judgment,  has  been  in  peaceable  possession  of  the  same,  if  real 
estate,  for  seven  years,  if  personal,  (of  four,  he  cannot  be  dis- 
turbed. ' 

A  judgment  becomes  dormant  where  no  execution  has  been 
sued  out,  or  if  sued  out,  not  returned  for  seven  ybars  after  the 
date  thereof.  Any  party  against  whom  a  judgment  has  been  ren- 
dered may  obtain  a  stay  of  execution  for  sixty  days,  upon  giving 
security  for  the  payment  of  the  same  and  costs. 

Writs  of  execution  may  be  taken  out,  directed  to  all  or 
any  of  the  sheriffs  of  the  state,  to  be  levied  either  upon  the  real 
and  personal  estate  of  the  defendant,  or  upon  his  body.  The  dis- 
charge of  a  debtor  imprisoned  upon  a  ca.  sa.,  does  not  operate  as 
satisfaction  of  a  debt,  unless  it  has  been  actually  paid,  and  the 
creditor  may  take  out  execution  of  fi.  fa.  against  his  estate. 
Property  seized  upon  execution  must  be  sold  on  the  first  Tuesday 
of  each  month.     Where  real  estate  is  sold,  thirty  days'  previous 

(a)  H.  S.  L.  564, 565. 
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notice  must  be  given  by  advertisement  in  a  newspaper,  and  also 
in  three  of  the  most  public  places  of  the  county,  (a) 

Besides  various  minor  articles  exempt  from  execution,  fifty 
acres  of  land  may  be  reserved  by  the  head  of  each  family,  (ft) 

Garnishment — A  process  of  garnishment  pending  any  suit, 
or  after  the  rendition  of  judgment,  may  issue  against  any  person 
indebted  to  the  defendant,  or  having  effects  of  the  defendant  in 
his  hands.  Upon  this  summons,  similar  proceedings  are  to  be 
had  as  in  cases  of  attachment,  and  judgment  entered  against  the 
garnishee  for  the  amount  confessed  or  ascertained  to  be  in  his 
hands  belonging  to  the  defendant,  (c) 

11.  Courts. 

There  is  in  each  county  an  Inferior  Court,  which  has  a  gen- 
eral common  law  jurisdiction,  except  in  cases  involving  the  title 
to  real  estate,  and  which  holds  two  terms  in  the  year.  There 
are  also  eleven  Superior  Courts,  having  a  general  common  law 
and  equitable  jurisdiction  in  their  respective  circuits,  and  which 
also  hold  a  spring  and  fall  term  in  each  of  the  different  counties 
of  the  state. 

(a)  H.  S.  L.  597  to  606.  (6)  lb.  317.  (e)  lb.  560  to  564. 
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0.    EFFECT  OF  DEATH  UPON  THE  RIGHTS  OF  CEEDITORfl. 


1.  Bonds,  Bills  of  Exchange,  and  Promissory  Notes. 

The. assignment  or  indorsement  of  any  bond,  note,  deed,  bill 
of  exchange,  or  other  writing  for  the  payment  of  money,  vests  the 
assignee  or  indorsee  with  all  the  rights,  powers,  and  capacities  of 
the  assignor  or  indorser.  {a) 

A  scrawl  affixed  as  a  seal  to  any  instrument  is  as  eflectual  as 
a  seal.  (6) 

Upon  foreign  protested  bills  of  exchange,  five  per  cent,  dama- 
ges are  allowed,  (c) 

All  promissory  notes  and  other  instruments  in  writing,  not 
under  seal,  possess  the  force  and  effect  of  bonds  and  instruments 
under  seal ;  and  it  is  not  necessary  for  the  plaintiff  to  prove  the 
execution  of  any  bond,  note,  or  other  instrument  in  writing,  pur- 
porting to  have  been  signed  by  the  defendant,  nor  the  considera- 
tion for  which  the  same  was  given,  unless  the  same  shall  be  denied 
by  the  defendant  under  oath.  An  exception  is  allowed  to  the  last 
provisioi/,  nn  favor  of  executors  and  administrators,  who  may  deny 
the  execution  of  such  instrument,  or  plead  a  want  or  failure  of 

{a)  Thompioii'8  Digest,  348.  (h)  lb.  (c)  lb.  349. 
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consideration,  by  giving  reasonable  notice  in  writing  of  such  in- 
tention to  the  plaintiff,  his  agent  or  attorney,  (a) 

2.  Interest. 

Judgments,  and  all  contracts  in  which  no  higher  rate  of  inte* 
rest  is  expressly  reserved,  bear  interest  at  the  rate  of  six  per  cent, 
per  annum.  Parties  may  stipulate  for  interest  at  the  rate  of  eight 
per  cent.  Where  more  than  eight  per  cent,  is  reserved  upon  any 
contract,  the  lender  shall  forfeit  the  whole  amount  of  interest  then 
due,  to  be  recovered  by  a  qui  tam  action.  Where  a  suit  is  brought 
upon  any  note  given  on  account  of  an  usurious  contract,  the  maker 
or  obligor  of  such  note  is  exonerated  from  the  payment  of  all  in- 
terest whatever ;  and  in  such  case  he  is  a  competent  witness  to 
prove  the  usurious  consideration,  unless  the  party  against  whom 
the  testimony  is  to  be  offered  will  deny  upon  oath  the  truth  of  the 
same,  (b) 

3.  Frauds, 

No  mortgage  of  personal  property  is  valid  for  any  purpose, 
unless  recorded  in  the  county  where  the  property  is  situated  at 
the  time  of  the  execution  of  the  mortgage,  except  where  a  bona 
fide  and  continuing  change  of  possession  takes  place  within  twenty 
days  from  the  execution  of  the  mortgage,  (c) 

All  loans  of  goods  and  chattels,  or  limitations  of  a  use  or  pro- 
perty therein,  by  way  of  condition,  reversion,  remainder,  or  other- 
wise, in  goods  and  chattels  which  have  remained  for  five  years  in 
the  uninterrupted  possession  of  another,  unless  declared  by  will  or 
deed  in  writing,  proved  and  recorded,  shall  be  taken  to  be  fraudu- 
lent and  void  as  to  the  persons  remaining  in  possession,  (d) 

The  statute  of  frauds  is  borrowed  from  the  English  statute  of 
Chas.  II.,  with  no  substantial  variation,  except  the  addition  of 
the  words  "  promise  or  "  before  "  agreement."  (e)  The  clause  as 
to  contracts  for  the  sale  of  goods  enacts  that  no  contract  for  the 
sale  of  any  personal  property  shall  be  good,  unless  the  buyer  shall 
accept  the  goods  or  part  of  them  so  sold,  and  actually  receive  the 

(a)  Thorn.  IXg.  381.        (&)  lb.  234.        (e)  lb.  183.        {i)  1h.  217.        («)  lb. 
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same,  or  give  something  in  earnest  to  bind  the  bargain,  or  in  part 
payment,  or  some  note  or  memorandum  in  writing  of  the  bargain 
or  contract  made,  and  signed  by  the  parties  to  be  charged  there- 
with or  their  lawfully  authorized  agents,  (a) 


4.  Effect  of  Marriage  upon  Rights  of  Property. 

The  husband  does  not  acquire  by  marriage  any  right  or  title 
to  the  personal  or  real  property  of  his  wife,  which  remains  her 
own  notwithstanding  coverture,  and  is  not  liable  to  be  taken  on 
execution  for  his  debts.  So,  a  feme  covert  may  become  seized 
and  possessed  of  such  property  as  fully  as  a  feme  sole.  Such 
separate  property,  to  be  protected  from  the  husband's  debts,  must 
bfe  inventoried  and  recorded  in  the  county  where  it  is  situate, 
within  six  months  from  the  marriage  or  the  time  of  its  acquisition. 
The  husband  is  not  liable  for  the  debts  of  his  wife,  contracted 
before  marriage,  but  her  property  continues  to  be.  On  the  death 
of  a  feme  covert,  her  husband  has  a  child's  interest  in  her  property, 
both  real  and  personal,  and  if  there  are  no  children,  then  her  hus- 
band is  entitled  to  administration,  and  to  all  her  property  of  every 
description.  In  all  sales,  transfers,  or  conveyances  of  the  property 
of  the  wife,  the  husband  must  join,  (b) 

5.  Limited  Partnerships. 

Limited  partnerships,  for  the  transaction  of  any  commercial 
(other  than  that  of  banking  or  insurance),  mechanical,  manufac- 
turing, or  agricultural  business,  or  for  the  transportation  of  per- 
sons, produce,  or  merchandise,  were  authorized  by  an  act  passed 
in  1838,  upon  the  terms  and  conditions  therein  prescribed.  Such 
partnership  may  consist  of  one  or  more .  persons,  who  shall  be 
called  general  partners,  and  who  shall  be  jointly  and  severally 
responsible  as  in  ordinary  cases  of  partnership,  and  one  or  more 
persons  who  shall  contribute  a  specific  sum  as  capital  to  the  com- 
mon stock,  who  shall  be  called  special  partners,  and  who  shall  not 
be  liable  for  the  debts  of  the  partnership,  beyond  the  sum  so  con- 
tribiited  by  him  or  them  to  the  capital.     The  articles  of  a  limited 

(a)  Thomp.  Dig.  318.  {h)  lb.  390. 
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copartnership  must  be  executed  in  the  presence  of  two  subscribing 
witnesses,  and  must  be  proved  before  an  officer  authorized  by  law 
to  record  the  same,  or  some  judicial  officer  of  the  state,  either  by 
the  acknowledgment  of  the  parties  or  the  oath  of  one  of  the  sub- 
scribing witnesses.  The  articles  of  copartnership  so  proved,  musf, 
be  filed  in  the  office  of  the  Circuit  Court  of  the  county  where  the 
principal  place  of  the  business  of  the  partnership  is  situated,  and 
recorded  in  a  book  kept  for  the  purpose.  If  the  partnership  have 
several  places  of  business,  a  transcript  of  the  articles  and  the  pro- 
bate thereof,  duly  certified  by  the  clerk  of  the  county  where  first 
recorded,  shall  be  filed  and  recorded  in  the  office  of  the  clerk  of 
the  Circuit  Court  of  the  other  counties.  The  articles  must  con- 
tain the  name  of  the  firm,  the  names  of  the  general  and  special 
partners,  distinguishing  them,  and  their  respective  places  of  resi- 
dence, the  general  nature  of  the  business  to  be  transacted,  the 
amount  of  capital  which  has  been  contributed  by  each  partner  to 
the  common  stock,  and  the  period  at  which  the  partnership  is  to 
commence,  and  at  which  it  is  to  terminate.  At  the  time  of  filing 
the  original  articles  of  copartnership  one  or  more  of  the  general 
partners  must  file  an  affidavit,  statihg  that  the  amoimt  in  cash,  or 
its  equivalent,  specified  in  the  articles,  has  been  contributed  by 
each  of  the  special  partners.  When  property  constitutes  a  part 
of  the  stock,  it  must  be  appraised  by  three  pessons  appointed  by 
the  judge  of  the  Circuit  Court,  or  where  he  is  a  party,  by  the 
sherifif  of  the  county,  and  this  appraisement,  accompanied  by  a 
certificate  of  the  appraisers  under  seal,  must  be  filed  and  recorded 
in  the  office  of  the  Circuit  Court  with  the  articles  of  copartner- 
ship. The  terms  of  the  partnership,  when  registered,  shall  be 
published  for  six  weeks  immediately  succeeding  in  a  newspaper 
published  in  the  county  where  the  principal  place  of  business  is 
situate,  or  if  there  is  none  such,  in  one  published  at  the  nearest 
point  thereto.  Until  the  articles  of  copartnership  have  been  made, 
proved,  filed,  and  recorded,  together  with  the  affidavit  required  to 
accompany  them,  the  partnership  shall  not  be  deemed  to  have 
be€n  formed.  If  any  false  statement  is  made  in  such  articles  or 
affidavit,  or  if  the  publication  required  by  law  is  omitted,  all  the 
persons  interested  in  the  partnership  shall  be  held  liable  for  all  its 
engagements  as  general  partners. 

24 
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The  business  of  the  partnership  must  h6  conducted  under  a 
firm,  in  which  the  names  of  the  general  partners  only  shall  be  in- 
serted, without  the  addition  of  ''  company  "  or  any  other  general 
term  :  and  any  special  partner  allowing  his  name  to  be  used  in 
«uch  firm,  shall  be  deemed  a  general  partner.  The  general  part- 
ners only  are  authorized  to  conduct  the  business  of  the  firm,  and 
to  bind  it  by  signing  its  name.  A  special  partner  may  at  any 
time  examine  into  the  affairs  of  the  partnership,  and  advise  as  to 
its  management,  but  if  he  transacts  any  business  on  its  account, 
except  as  an  agent  under  a  power  of  attorney,  or  in  any  way  in- 
terferes with  its  management,  he  shall  be  deemed  a  general 
partner. 

Any  partner,  general  or  special,  shall  be  liable  to  account  to 
any  or  all  the  other  partners,  either  for  the  management  of  the 
business  or  indebtedness  thereto,  by  suits  at  law  or  in  equity,  as 
paitners  ordinarily  are  by  law.  Suits  may  be  brought  by  or 
against  the  general  partners,  as  if  there  were  no  special  partners ; 
and  in  suits  brought  against  the  partnership,  it  is  left  optional  with 
the  plaintiff  to  include  any  special  partner  who  has  become  liable 
as  a  general  partner  by  violating  some  of  the  provisions  of  the 
act.  If  by  the  payment  of  interest  or  dividends,  the  original  capi- 
tal  is  reduced,  the  partner  receiving  the  same  shall  be  bound  to 
restore  the  amount  necessary  to  make  good  his  share  of  the  origi- 
nal stock,  or  he  shall  be  deemed  a  general  partner  from  the  period 
when  it  became  so  reduced. 

All  assignments  of  the  property  or  effects  of  the  partnership, 
or  of  a  general  partner,  and  all  confessions  of  judgment  and  other 
assurances,  made  by  the  partnership  or  any  of  the  general  part- 
ners, in  contemplation  of  the  insolvency  of  either  of  the  general 
partners,  or  of  the  partnership,  and  with  the  intent  to  prefer  any 
creditor  of  such  general  partner  or  of  the  partnership,  over  other 
creditors,  shall  be  void  as  against  the  creditors  of  the  partnership. 
Any  special  partner  violating  this  provision,  or  concurring  in  or 
assenting  to  its  violation  by  the  partnership,  or  any  individual 
partner,  shall  be  liable  as  a  general  partner.  Tn  case  of  the  insol- 
vency or  bankruptcy  of  the  partnership,  no  special  partner  will 
be  allowed  to  claim  as  a  creditor,  until  the  claims  of  all  the  other 
creditors  of  the  partnership  shall  be  satisfied. 
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Any  alteration  in  the  name  of  the  firm,  or  the  partners,  or  in 
the  nature  of  the  business,  or  in  the  articles  of  copartnership,  or 
in  the  amount  of  the  original  capital  by  a  reduction,  if  made  with 
the  privity  of  the  special  partner,  shall  be  deemed  a  dissolution  of 
the  partnership,  and  any  continuance  of  the  business  thereafter 
shall  be  regarded  as  a  general  partnership,  unless  renewed  as  a 
special  partnership.  Upon  any  renewal  or  continuance  of  a  lim- 
ited partnership,  the  requisitions  of  the  law  as  to  its  original  forma- 
tion must  be  pursued,  or  it  will  be  deemed  a  general  partnership. 
A  limited  partnership  is  not  dissolved  by  the  death  of  one  or  more 
of  the  special  partners,  nor  by  the  death  of  a  general  partner 
where  there  is  more  than^ne,  before  the  expiration  of  the  term 
specified  in  the  articles  for  the  continuance  of  the  partnership,  un- 
less the  articles  expressly  so  provide.  No  limited  partnership  can 
be  dissolved  by  the  acts  of  the  parties  previous  to  the  time  speci- 
fied in  the  articles,  until  a  notice  of  such  intended  dissolution  has 
been  filed  and  recorded  in  the  clerk's  office  where  the  original 
articles  of  (Copartnership  were  recorded,  and  also  published  once 
a  week  for  four  weeks  in  a  newspaper  printed  in  each  of  the 
counties  where  the  business  of  the  copartnership  has  been  con- 
ducted ;  or  if  there  be  no  such  newspaper,  then  in  the  one  nearest 
thereto ;  the  notice  to  be  signed  by  all  the  parties  or  their  repre- 
sentatives, (a)  # 

6.  Limitation  of  Actions. 

All  actions  of  detinue,  all  actions  of  trover  and  replevin,  for 
taking  away  of  goods  and  chattels,  all  actions  of  account  and 
upon  the  case,  other  than  such  accounts  as  concern  the  trade  of 
merchandise  between  merchant  and  merchant,  their  factors  or 
servants,  all  actions  of  assumpsit  or  debt  grounded  upon  any 
lending  or  contract  without  specialty,  must  be  brought  within  five 
years  after  the  cause  of  action  has  accrued. 

All  actions  or  suits  founded  upon  any  account  for  goods,  wares 
or  merchandise  sold  and  delivered,  or  for  any  article  charged  in 
any  book  account,  must  be  commenced  and  sued  within  two  years 
after  the  accruing  of  the  cause  of  action,  or  the  delivery  of  the 

(a)  Thomp.  Dig.  930  to  834. 
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goods, 'wares,  and  merchandise,  except  that  in  the  case  of  the 
death  of  such  creditors  or  debtors  before  the  expiration  of  the 
said  term  of  two  years,  the  further  time  of  two  years  shall  be 
allowed  from  such  period.  The  limitation  of  two  years  is  to  be 
computed  from  the  respective  times  of  delivery  of  the  several 
articles  charged  in  such  account,  (a) 

In  suits  against  an  executor  or  administrator,  for  the  recovery 
of  a  debt  due  by  open  account,  it  is  made  the  duty  of  the  court, 
to  strike  out  every  item  which  shall  appear  to  have  been  due  five 
years  before  the  death  of  the  testator  or  intestate,  saving  to  all 
persons  under  any  of  the  statutory  disabilities,  three  years  after 
the  removal  of  the  same.  (6)  * 

No  action  of  debt  or  scire  facias  can  be  brought  upon  a  judg- 
ment obtained  against  a  testator  or  intestate,  against  any  person 
having  charge  of  his  estate,  after  the  expiration  of  five  years  from 
the  qualification  of  such  person  with  a  similar  saving  to  that  just 
mentioned,  (c) 

Upon  the  various  personal  actions,  there  is  a  saving  of  the 
period  of  limitation  in  favor  of  infants,  feme  coverts,  persons  im- 
prisoned, non  compos  mentis,  and  beyond  seas.  The  term  "  be- 
yond seas,"  in  the  act,  does  not  extend  to  persons  who  at  the 
time  of  the  accruing  of  the  cause  of  action,  or  the  making  of  the 
contract,  were  residing  or  domicfted  without  the  limits  of  the 
state,  (d) 

The  statute  does  not  run  in  behalf  of  any  debtor,  who  by  ab- 
sconding or  concealing  himself,  or  removing  out  of  the  county  in 
which  he  resided  at  the  time  the  cause  of  action  accrued,  or  by 
any  other  indirect  means,  obstructs  any  persons  who  have  title 
thereto  from  bringing  any  of  the  aforesaid  actions,  (e) 

Where  an  action  upon  any  contract  made  out  of  the  state,  is 
barred  by  the  law  of  the  place  where  such  contract  was  entered 
into,  the  defendant  may  plead  such  law  in  eflfectual  bar  of  a  suit 
thereon,  in  the  courts  of  Florida.  (/) 

(a)  Thomp.  Dig.  44d.  (6)  lb.  444.  (c)  lb,  (d)  lb.  443. 

(«)  lb.  444.  (/)  lb.  445. 


FLORIDA.  373 


Attadiment. 


7.  Attachment 

Attachiftents  of  property  in  the  nature  of  mesne  process,  for 
the  puripdse  of  compelling  attendance,  and  giving  the  court  juris- 
diction to  render  a  judgment,  are  not  authorized ;  but  in  the  case 
of  a  non-resident  or  absconding  debtor,  a  creditor  may  resort  to 
a  distinct  proceeding,  the  ordinary  statutory  remedy  of  attach- 
ment, to  procure  satisfaction  of  his  claim.  The  party  applying 
for  the  writ  of  attachment,  or  his  agent,  must  first  make  oath  in 
writing,  that  the  amount  of  the  debt  or  sum  demanded  is  actually 
due,  and  that  the  party  from  whom  it  is  due,  is  actually  removing 
out  of  the  state,  or  resides  beyond  the  limits  thereof,  or  absconds 
or  conceals  himself,  so  that  the  ordinary  process  of  law  cannot  be 
served  upon  him,  or  is  removing  his  property  beyond  the  limits 
of  the  state,  or  secreting,  or  fraudulently  disposing  of  the  same 
for  the  purpose  of  avoiding  the  payment  of  his  debts ;  and*  also 
enter  into  bond  with  two  good  and  sufficient  sureties,  payable  to 
the  defendant,  in  a  sum  at  least  double  the  debt  demanded,  con- 
ditioned to  pay  all  costs  and  damages  which  the  defendant  may 
sustain  in  consequence  of  improperly  suing  out  the  attachment. 

Where  an  executor  or  administrator  resides' or  has  removed 
beyond  the  limits  of  the  state,  any  person  having  a  claim  upon 
the  estate  of  the  deceased,  may  obtain  an  attachment  against  any 
assets  within  the  state,  provided  the  executor  or  administrator  has 
no  legally  authorized  and  publicly  known  agent  in  the  state,  and 
the  creditor  or  his  agent  will  make  oath  in  writing  that  the  debt 
demanded  is  actually  due,  and  that  the  representative  of  the 
estate  resides  out  of  or  has  removed  from  the  state. 

On  proper  affidavit  being  made,  a  writ  of  attachment  may 
issue  at  any  stage  of  a  suit. 

The  service  of  a  writ  of  attachment  does  not  operate  to  dis- 
possess the  tenants  of  any  lands  or  tenements,  but  they  bind  the 
property,  except  against  any  pre-existing  lien.  Personal  property 
unless  replevied,  or  of  a  perishable  nature  (when  it  may  be  sold) 
remains  in  the  custody  of  the  officer  attaching  the  same,  until  it 
is  sold. 

An  attachment  may  be  dissolved  at  any  time  upon  motion 


374  LAW  OF  DEBTOR  AND  CREDITOR. 

Proceedings  in  Civil  Snits. 

founded  upon  an  affidavit  and  evidence  which  will  satisfy  the 
court,  that  the  allegations  of  the  plaintiff  in  his  affidavit  are 
untrue. 

Where  several  judgments  in  attachment  are  rendered  at  the 
same  term,  against  the  same  person  in  favor  of  different  plaintiffs, 
they  shall  be  satisfied  pro  rata  out  of  the  judgments  obtained 
against  the  garnishee  in  such  suit,  unless  the  defendant  have  suf- 
ficient other  property  to  satisfy  the  same,  (a) 

A  writ  of  attachment  may  issue  where  the  debt  will  become 
due  within  nine  months,  if  the  party  applying  for  the  same,  his 
agent  or  attorney,  will  make  oath  in  writing  and  also  produce 
satisfactory  evidence  that  the  amount  of  the  demand  claimed  is 
actually  an  existing  debt,  and  that  it  will  become  due  and  paya- 
ble at  a  specified  time  within  the  term  of  nine  months,  and  that 
the  party  against  whom  the  said  writ  of  attachment  is  asked,  is 
actually  removing  his  or  her  property  beyond  the  limits  of  the 
state*  or  is  fraudulently  disposing  of  or  secreting  the  same  for  the 
purpose  of  avoiding  the  payment  of  his  or  her  just  debt  or  de- 
mand. The  plaintiff  in  the  attachment  must  also  give  bond  and 
security  as  in  ordinary  cases. 

There  is  also  a  statutory  remedy  by  attachment  to  prevent  the 
fraudulent  removal  of  mortgaged  personal  property.  (6) 

8.  Proceedings  in  Civil  Suits. 

Bail. — Bail  cannot  be  required  upon  any  original  writ  or 
.  summons  emanating  from  a  court  of  law  in  any  civil  action,  (c) 

Service  of  process,  where  there  are  several  defendants. — 
Where  there  are  several  defendants  in  any  civil  action,  and  pro- 
cess is  served  upon  one  or  more  of  them,  and  a  return  made  by 
the  sheriff,  that  the  other  defendants  do  not  reside  in  the  county, 
the  plaintiff  may  at  his  option  proceed  to  judgment  against  those 
upon  whom  the  process  has  been  served,  or  obtain  time  from  the 
court  to  perfect  service,  by  directing  writs  to  the  sheriffs  of  the 
counties  in  which  the  other  defendants  reside,  and  having  them 
served  and  returned,  (d) 

Where  suit  is  brought  against  a  mercantile  firm,  the  plaintiff 

(«)  Thomp.  Dig.  367  to  311.         (b)  lb.  380.         (c)  lb.  336.        (d)  lb.  337. 
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may  obtain  a  judgment  against  the  firm,  and  proceed  to  execution 
after  a  service  of  process  against  any  one  member  thereof,  (a) 

Time  within  which  a  judgment  may  be  obtained, — A  Circuit 
Court  having  general  jurisdiction  in  all  cases  at  law  or  equity,  holds 
a  spring  and  fall  term  in  every  county  of  the  state.  All  writs  are 
to  be  returned  to  the  next  ensuing  term  of  the  court,  from  which 
they  issue  ;  but  must  be  served  by  the  officer  ten  days  before  the 
first  day  of  such  term.  Where  no  defence  is  made,  a  judgment 
may  be  rendered  by  default,  at  the  term  to  which  a  writ  is 
returned ;  but  all  controverted  cases  stand  for  trial  in  their  order 
at  the  term  succeeding  that  to  which  the  first  process  was  return- 
able. (6) 

Lien  of  judgments, — All  judgments  at  law  or  decrees  in  equity 
create  a  lien  upon  the  real  estate  of  the  defendant  situate  in  the 
county  where  they  are  rendered,  from  the  period  of  their  rendi- 
tion, and  upon  his  or  her  real  estate  situate  in  any  other  county, 
from  the  period  when  a  transcript  of  the  judgment  or  decree  shall 
have  been  recorded  in  such  county,  (c) 

Execution  may  be  sued  out  at  any  time  within  three  years 
from  the  rendition  of  a  judgment,  and  where  execution  has  once 
issued  during  that  period,  it  may  be  renewed  upon  the  return  of 
the  original  execution,  from  time  to  time  for  twenty  years,  unless 
sooner  satisfied,  (d) 

Equities  of  redemption  both  in  real  and  personal  property 
may  be  levied  upon  and  sold  under  execution  upon  any  judgment 
at  law  or  decree  in  equity,  (e) 

Executions, — A  capias  ad  satisfaciendum  cannot  issue  upon 
any  judgment  in  a  civil  action ;  nor  the  body  of  a  defendant  be 
subject  to  arrest  or  confinement  for  the  payment  of  money,  ex- 
cept for  fines  imposed  by  lawful  authority.  (/) 

Lands  and  tenements  as  well  as  goods  and  chattels  may  be 
sold  upon  a  writ  of  fieri  facias.  This  writ  cannot  be  issued  until 
ten  days  after  the  adjournment  of  the  court  by  which  the  judg- 
ment was  rendered,  unless  the  plaintiflT,  his  agent  or  attorney,  shall 
make  aflidavit  that  there  is  good  reason  to  believe  that  the  de- 
fendant will  remove  his  property  from  the  state  before  the  same 

(a)  Thomp.  Dig.  337.  (h)  lb.  34.  (c)  lb.  353.  *     .    («  lb.  355. 

(e)  lb.  355.  (/)  lb.  354. 
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can  be  levTed  upon  in  the  usual  manner,  in  which  case  the  writ 
may  be  issued  immediately,  (a) 

The  sheriff  is  bound,  if  possible,  to  collect  the  amount  of  any 
execution  coming  into  his  hands,  by  the  next  succeeding  term  of 
the  court.  (6) 

No  sale  can  take  place  until  after  the  same  has  been  adver- 
tised thirty  days  in  the  mode  prescribed  by  law :  nor  at  any  other 
period  than  on  the  first  Monday  of  the  months  of  December,  Jan- 
uary, February  and  March,  provided  the  defendant  in  the  execu- 
tion will  enter  into  bond  with  sufficient  security  to  the  plaintiff, 
in  a  sum  double  the  value  of  the  property  replevied  to  have  the 
same  forthcoming  at  the  day  of  sale,  (c) 

Gramishment. — Upon  the  judgments  or  decrees  of  any  Circuit 
Court,  or  the  judgments  of  any  justice  of  the  peace,  a  summons 
may  be  issued,  on  the  suggestion  of  the  plaintiff  or  his  agent, 
against  any  person  supposed  to  be  indebted  to,  or  having  the  cus- 
tody of  property  belonging  to  the  defendant :  and  upon  the  return 
of  the  summons  and  answer  of  the  garnishee,  the  court  may  ren- 
der judgment  in  favor  of  the  plaintiff  for  the  amount  of  indebt- 
edness :  or  if  the  garnishee  acknowledge  the  possession  of  property 
and  refuse  to  surrender  it,  a  judgment  may  be  rendered  against 
him  for  the  entire  amount  of  the  plaintiff's  claim  remaining  un- 
satisfied. All  property  belonging  to  the  defendant,  in  the  hands 
of  the  garnishee,  is  bound  by  service  of  the  process  of  garnish- 
ment. 

It  is  not  necessary  that  execution  should  be  taken  out  upon  a 
judgment  or  decree  before  resorting  to  the  process  of  garnish- 
ment :  but  no  summons  can  issue  until  the  plaintiff  or  his  agent 
has  made  and  filed  an  affidavit,  that  he  does  not  believe  that  the 
defendant  has  in  his  possession  visible  property  sufficient  to  satisfy 
the  judgment  upon  which  a  levy  can  be  made,  {d) 

Remedy  against  sheriffs  and  attorneys  for  failing  to  pay  over 
money  collected. — If  a  sheriff  refuses  or  fails  to  pay  over  money 
which  has  been  collected,  within  thirty  days  after  the  same  shall 
have  been  received,  upon  demand  being  made  by  the  plaintiff  or 
his  agent,  the  amount  may  be  recovered  with  twenty  per  cent. 

(a)  Thomp.  Dig.  355.  (6)  lb.  (c)  lb.  357, 358.  (d)  lb.  374. 
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damages,  on  motion,  ten  daysr'  previous  notice  being  given,  (a) 
For  a  similar  refusal  by  an  attorney  he  may  be  stricken  from  the 
roll  of  attorneys,  and  is  liable  to  a  suit  for  the  amount,  and  a  pen- 
alty of  ten  per  cent,  for  each  month  of  detention,  (b) 

9.  Effect  of  Death  upon  the  Rights  of  Creditors, 

The  personal  estate  of  a  deceased  person  constitutes  the  pri- 
mary fund  for  the  payment  of  debts.  But  real  estate  may  be 
considered  as  assets,  and  sold  %ither  upon  an  order  of  the  Court 
of  Probate,  on  a  petition  filed  by  the  executor  or  administrator, 
setting  forth  the  insufficiency  of  the  personal  assets  for  the  pay- 
ment of  debts  or  legacies,  or  upon  a  judgment  against  an  execu- 
tor or  administrator,' in  his  representative  capacity.  The  heirs 
and  devisees  of  a  deceased  person  may  contest  the  application  to 
sell  his  real  estate,  and  if  successfully,  the  petition  will  be  dis- 
missed with  costs,  (c) 

Where  any  married  man  dies  intestate,  or  without  making 
any  satisfactory  provision  by  his  last  will  for  his  wife,  the  widow, 
in  addition  to  her  dower,  is  entitled  to  the  following  share  in  his 
personal  estate,  irrespective  of  the  claims  of  creditors,  and  in 
preference  to  all* other  persons,  viz.:  if  there  be  no  children  or 
but  one  child,  to  one  half,  but  if  there  be  more  than  one  child,  to 
one  third  part,  in  fee  simple,  except  slaves,  in  which  she  shall 
have  a  life  estate,  {d) 

No  executor  or  administrator  can  be  compelled  to  pay  the 
debts  of  the  testator  or  intestate,  until  after  the  expiration  of  six 
months  from  the  taking  out  letters  testamentary  or  of  administra- 
tion: and  no  costs  can  be  recovered  upon  any  suit  brought 
against  him  within  that  period,  nor  execution  taken  out  on  a 
judgment  obtained  thereon  until  its  expiration,  (e) 

It  is  the  duty  of  an  executor  or  administrator,  on  taking  out 
letters  testamentary  or  of  administration,  to  cause  an  advertise- 
ment to  be  published  once  a  week  for  the  space  of  eight  weeks, 
in  some  newspaper  printed  in  the  county  in  or  nearest  to  that 
wherein  the  letters  have  been  granted,  calling  upon  all  persons 

(a)  Thcmp.  Dig.  358.  (6)  lb.  333.  (c)  n>.  SOS  to  305. 

(i)  Vb.  185.  (e)  lb.  305. 
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who  have  debts  or  demands  against  the  estate  to  present  them. 
All  debts  or  demands,  not  exhibited  within  the  space  of  two 
years  from  the  granting  of  the  letters,  are  barred,  provided  notice 
of  that  fact  has  been  given  for  four  weeks  previous,  by  advertise- 
ment once  a  week  in  some  newspaper  printed  in  the  state.  The 
rights  of  infants,  feme  coverts,  persons  non  compos  mentis,  im- 
prisoned, and  beyond  seas,  are  protected  for  the  additional  term 
of  two  years  after  the  removal  of  their  respective  disabilities,  (a) 
Debts  are  to  be  discharged  in  the  following  order : 

1.  The  necessary  funeral  expdhses. 

2.  Debts  due  for  board  and  lodging  during  the  last  sickness 
of  the  deceased. 

3.  Bills  for  medical  attention,  nursing,  or  medicines  furnished 
during  the  last  sickness. 

4.  Judgments  of  record  rendered  and  docketed  in  the  state 
during  the  lifetime  of  the  deceased,  and  all  debts  due  to  the  state. 
And  finally  all  other  debts,  whether  by  specialty  or  otherwise, 
without  distinction  of  rank,  {b) 

.  Executors  and  administrators  are  required  to  render  an  annual 
account  of  their  administration  to  the  Courts  of  Probate,  and  any 
neglect  of  this  requisition  will  subject  them  to  the  loss  of  their 
commissions.  The  court,  however,  will  not  allow  any  account 
to  be  settled,  unless  the  executor  or  administrator  has  given  pre- 
vious notice  for  two  months,  by  written  advertisement,  of 
their  intention  to  present  their  accounts  for  such  purpose.  An 
executor  who  fails  to  settle  his  accounts  at  the  proper  period,  may 
be  compelled  to  do  so  by  coercive  process  issued  by  the  respective 
probate  judges  (c) 

(a)  Thotp.  Dig.  205.  (6)  lb.  206.  (c)  lb.  211. 
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IL    PROCEEDINGS  IN  CIVIL  SUITS. 

\ 

1.  Contracts  and  Choses  in  Action. 

All  joint  bonds,  covenants,  bills,  promissory  notes,  or  judg- 
ments of  any  court  of  record  within  the  United  States,  are  to  be 
respectively  deemed  and  construed  in  lav«r,  as  joint  and  several 
instruments,  (a) 

All  bonds,  obligations,  promissory  notes,  and  all  other  virritings 
for  the  payment  of  money,  or  any  other  thing,  may  be  assigned 
by  indorsement,  whether  the  same  be  made  payable  to  the  order 
or  assigns  of  the  obligee  or  payee  or  not,  or  whether  made  paya- 
able  to  a  fictitious  person  or  bearer ;  and  the  assignee  may  sue  in 
his  own  name,  and  maintain  any  action  which  the  obligee  or 
payee  might  have  maintained  thereon  previous  to  assignment,  the 
defendant,  however,  to  be  allowed  the  benefit  of  all  set-oflfs,  dis- 
counts, and  payments  made  or  acquired  before  notice  of  the 
assignment;  and  the  assignee  may  also  maintain  an  action 
against  the  person  assigning  or  indorsing  the  same,  as  in  cases 
of  inland  bills  of  exchange,  (h) 

(a)  Clay's  Digest,  333.  (&)  lb.  383. 


380  ^^^  OF  DEBTOR  AND  CREDITOR. 

ContractB  and  Cho«ee  in  Actioa. 

The  assignee  of  any  instrument  for  the  payment  of  money, 
excepl  a  bill  of  exchange  foreign  or  inland,  or  a  promissory  note 
payable  in  bank,  in  order  to  hold  the  assignor  responsible,  must 
bring  suit,  to  the  first  court  of  the  county  where  the  maker  re- 
sides, to  which  the  writ  can  be  properly  returnable,  unless  suit 
be  delayed  with  the  consent  of  the  assignor.  A  return  of  ''  nulla 
bona "  upon  a  writ  of  fieri  facias,  on  a  judgment  against  the 
maker,  shall  be  sufficient  evidence  of  insolvency  to  authorize  a 
recovery  against  the  assignor  or  indorser  upon  his  assignment 
or  indorsement,  (a) 

Bills  of  exchange,  foreign  and  inland,  and  promissory  notes' 
payable  in  bank,  are  governed  by  the  rules  of  the  law  merchant 
as  to  days  of  grace,  protest,  and  notice.  Bills  drawn  and  paya- 
ble within  the  state,  are  deemed  inland  bills,  and  those  drawn 
here  and  payable  out  of  the  state,  are  deemed  foreign  bills,  {b) 

Bonds  and  other  instruments  payable  in  bank,  are  governed 
by  the  rules  of  the  law  merchant  as  to  days  of  grace,  demand, 
and  notice,  in  the  same  manner  that  bills  of  exchange  and  notes 
payable  in  bank  are,  and  also  as  to  set-oflfs  and  defence,  (c) 

Any  instrument  in  writing,  signed  by  the  owner  of  a  cotton- 
gin,  or  his  agent,  acknowledging  the  receipt  of  a  certain  quantity 
of  cotton,  may  be  assigned  as  inland  bills  of  exchange  are  by  the 
custom  of  merchants  in  England,  so  as  to  vest  in  the  indorsee  a 
right  of  action  thereon,  (d) 

Rates  of  damages  upon  protested  bilk. — On  all  bills  of  ex- 
change drawn  by  any  persons  in  the  state,  and  payable  at  any 
place  within  the  state,  and  on  all  bills  of  exchange,  or  drafts  drawn 
by  any  person  in  the  state,  upon  any  person  either  in  or  out  of 
the  state,  and  payable  at  any  bank  or  other  place  in  the  city  of 
New  Orleans,  that  may  be  purchased  or  discounted  by  the  batik 
of  the  state  of  Alabama,  or  any  branch  thereof,  and  which  may 
be  protested  for  non-acceptance  or  non-payment,  the  damages 
are  five  per  cent.  On  bills  of  exchange  drawn  upon  persons 
within  the  United  States,  but  without  the  limits  of  the  state,  the 
damages  on  protest  for  non-payment  are  ten  per  cent,  besides 
legal  interest,  from  and  after  the  date  of  such  protest.  On  all  bills 
drawn  upon  persons  resident  out  of  the  jurisdiction  of  the  United 

(a)  OMfB  Digest  383.  (6)  lb.  (c)  lb.  384.  {d)  lb.  380. 
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States,  which  are  protested,  the  damages  are  twenty  per,  cent, 
on  the  principal  sum  mentioned  in  such  bills  respectively,  and 
all  charges  incidental  thereto,  with  lawful  interest  until  paid,  (a) 

The  protest  of  a  notary  public  setting  forth  a  demand,  re- 
fusal, non-acceptance,  or  non-payment  of  any  inland  bill  of  ex- 
change or  other  protestable  security ;  and  that  legal  notice,  ex- 
pressing in  said  protest  the  time  when  given  of  such  facts,  was 
personally  or  through  the  post-office  given  to  any  of  the  parties 
entitled  by  law  to  notice,  is  made  evidence  of  the  facts  it  pur- 
ports to  contain,  (b) 

Promissory  notes  always  import  a  consideration  till  the  con- 
trary is  shown. 

2.  Interest. 

Eight  per  cent,  is  the  rate  of  interest  allowed  by  law ;  but 
contracts  and  assurances  in  which  a  higher  rate  of  interest  is 
reserved,  are  only  void  as  to  the  interest.  The  principal  sum 
loaned  may  be  recovered.  Where  more  than  eight  per  cent,  in- 
terest is  taken,  the  lender  is  liable  to  a  qui  tam  action  for  the 
whole  value  or  amount  together  with  the  entire  interest.  Where 
a  suit  is  brought  upon  any  instrument  alleged  to  be  usurious,  the 
borrower  is  a  good  and  sufficient  witness  to  prove  the  usury,  un- 
less the  lender  will  deny  upon  oath  in  open  court  the  facts  which 
such  witness  proposes  to  establish,  (c) 

3.  Corporations, 

No  corporation  invested  with  the  privileges  of  banking  and 
the  authority  to  discount  bills  of  exchange  and  promissory  notes 
by  any  other  state,  can  exercise  such  privileges  by  agent  or  other- 
wise in  the  state  of  Alabama,  (d) 

4.  Limited  Partnerships. 

By  an  act  passed  in  1837,  limited  partnerships  are  authorized 
in  Alabama.      The  provisions  of  this  law  are  identical  with 

(•)  Clay's  Dig«t381.  (6)  lb.  380.  (c)  lb.  589.  (il)  lb.  133. 
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those  already  detailed  under  the  same  title  as  existing  in  New 
Jersey,  (a) 

5.  Statute  of  Frauds. 

The  statute  of  Alabama  as  to  parol  contracts  is  a  transcript 
of  the  English  statute  of  frauds,  except  in  the  last  clause  of 
the  statute,  the  word  "  promise "  as  well  as  "  agreement "  is 
used,  (b) 

When  the  possession  of  goods  and  chattels  has  remained  in 
one  ^person  for  the  space  of  three  years,  as  loanee,  without  any 
demand  made  and  pursued  by  due  course  of  law,  on  the  part  of 
the  pretended  lender,  they  shall  be  taken  as  to  the  creditors  and 
purchasers  of  the  person  in  possession  to  be  fraudulent,  unless 
such  loan  be  declared  by  will  or  deed  in  writing,  proved  and  re- 
corded, (c) 

6.  Assignments  by  Insolvent  Debtor, 

A  debtor  in  failing  circumstances  may  make  an  assignment 
of  his  property,  preferring  creditors,  provided  he>does  not  reserve 
any  benefit  to  himself.  The  instrument  of  conveyance,  if  it  con- 
tains personal  property,  must  be  recorded  within  thirty  days, 
in  the  office  of  the  county  where  it  lies  or  if  lands,  within  sixty 
days. 

It  seems  to  be  essential  to  the  passing  of  title  to  a  trustee 
in  a  deed  of  trust,  that  the  creditors  intended  to  be  secured, 
should  assent  to  it,  unless  the  deed  is  absolute,  conveying  the 
whole  estate  of  the  debtor,  and  providing  for  the  equal  payment 
of  all  his  creditors,  (d) 

7.  Effect  of  Marriage  upon  Rights  of  Property. 

.The  property  of  a  woman  at  the  time  of  her  marriage,  or 
which  she  subsequently  receives  by  descent,  gift,  or  bequesJ^Ss 
not  subject  to  the  debts  or  liabilities  of  the  husband  contracted 

(a)  Clay's  Digest  389.  {b)  lb.  354.  {c)  lb.  355. 

(d)  Article  on  the  Liaw  of  Debtor  and  Creditor  in  Alabama,  in  Hunt's  MexchantsT 
Magaane,  vol.  zri.  p.  58,  from  the  pen  of  the  Hon.  B.  F.  Porter. 
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before  marriage,  nor  is  the  husband  liable  for  the  debts  of  the  wife 
contracted  before  mariage,  beyond  the  amount  of  the  estate  which 
he  receives  by  her ;  but  such  property  of  the  wife  remains  liable  for 
her  debts,  notwithstanding  the  termination  of  the  coverture,  {a) 

8.  Limitation  of  Actions. 

All  actions  of  trespass,  detinue,  trover  and  replevin  for  taking 
away  of  goods  and  chattels,  all  actions  of  debt  founded  upon  any 
contract  or  lending  without  specialty,  or  for  arrearages  of  rent 
due  on  a  parol  demise,  all  actions  of  account^  and  upon  the  case, 
except  such -actions  as  concern  the  trade  of  merchandise  between 
merchant  and  merchant,  their  factors  or  agents,  must  be  brought 
wiihln  six  years  after  the  cause  of  action  has  accrued.  There  is 
a  saving  of  the  period  of  limitation  in  favor  of  infants,  feme  coverts, 
and  persons  non  compos  mentis,  after  the  removal  of  their  disabil- 
ity. Actions  of  debt  or  covenant  upon  any  lease  under  seal,  or 
upon  any  sealed  instrument  for  the  payment  of  money,  or  upon 
any  award  under  seal,  must  be  brought  within  sixteen  years  after 
the  cause  of  action  has  accrued ;  unless  a  payment  has  been  made 
upon  such  instrument,  when  the  limitation  is  to  commence  run- 
ning from  the  time  of  payment.  The  time  during  which  any  per- 
son entitled  to  one  of  these  actions  is  an  infant,  feme  coverts, 
or  non  compos  mentis,  is  not  to  be  taken  as  a  part  of  the  pe- 
riod of  limitation.  Judgments  in  any  court  of  record  within  the 
state  may  be  revived  by  action  of  debt  or  scire  facias  within  twen- 
ty  years  next  after  the  date  of  the  judgment.  There  is  a  similar 
saving  to  this  limitation,  as  to  that  immediately  preceding,  (b)  *The 
period  during  which  a  person  liable  to  any  of  the  actions  which 
have  been  enumerated,  may  be  absent  from  the  state,  is  not  to  be 
accounted  as  a  part  of  the  limitation.  % 

All  actions  brought  to  recover  any  money  due  by  open  ac- 
count, must  be  commenced  within  three  years  from  the  time  of 
their  accruing,  unless  they  concern  the  trade  of  merchandise  be- 
tween merchant  and  merchant,  (c) 

An  important  decision  has  been  made  in  Alabama,  upon  the 
effect  of  an  acknowledgment  upon  the  bar  of  the  statute.    It  has 

(«)  Acts  of  1845, 25.  (6)  Clay's  Digest  326.  (e)  lb.  328. 
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been  held  that  a  verbal  acknowledgment  by  the  obligor  of  a  bond 
will  not  prevent  the  operation  of  the  statute,  nor  revive  the 
remedy  upon  it,  after  the  bar  of  the  statute  has  become  complete,  (a) 


9.  Attachment. 

Original  attachments,  foreign  and  domestic,  may  be  issued  by 
any  judge  of  the  Circuit  or  County  Courts,  or  any  justice  of  the 
peace.  Before  any  attachment  can  issue,  the  applicant  or  his 
agent  must  make  an  affidavit  in  writing,  that  the  person  against 
whom  it  is  prayed  absconds,  or  secretes  himself,  or  resides  out  of 
the  state,  or  is  about  to  removeT  out  of  the  state,  so  that  the  ordi- 
nary process  of  law  cannot  be  served  upon  him,  or  is  about  to 
remove  his  property  out  of  the  state,  whereby  the  plaintiff  may 
lose  his  debt,  or  be  compelled  to  sue  for  it  in  another  state ;  and 
also,  of  the  amount  due  to  the  plaintiff,  and  that  the  attachment 
is  not  sued  out  for  the  purpose  of  vexing  or  harassing  the  defend- 
ant. The  plaintiff  must  also  give  the  usual  bond  to  indemnify  the 
defendant.  It  is  not  necessary  to  the  issuing  of  an  attachment 
that  the  debt  should  be  due.  # 

Attachments  may  be  granted  when  both  plaintiff  and  defendant 
are  non-residents,  and  the  defendant  has  any  property  in  the 
state.  (6) 

Attachments  msty  be  levied  on  real  as  well  as  the  personal  es- 
tate of  the  defendant ;  and  the  levy  of  the  attachment  creates  a 
lien  upon  the  property.  An  attachment  may  be  sued  out  against 
one  of  several  partners,  without  joining  the  others,  (c) 

'the  provisions  for  the  replevy  of  the  goods  by  the  defendant, 
the  sale  of  perishable  property,  the  trial  of  an  adverse  claim  to  the 
property  attached,  and  for  proceedings  and  judgment  against  gar- 
nishees, are  similar  to  those  which  have  been  detailed  under  this 
title  in  the  chapters  on  other  states. 

The  attachment  law,  it  is  declared,  shall  not  be  strictly  con- 
strued, and  defects  of  form  may  at  any  time  before  or  during  the 
trial,  be  amended,  where  the  judge  is  satisfied  that  the  defects  were 
not  made  for  the  purpose  of  defrauding  the  defendant. 

Judicial  attachment. — On  a  return  of  non  est  inventus  to  a 

(«)  Crawford  V.  Childraar  Ez'n.  1  Ala.  483.  W  A.  D.  37  to  43. 

(c)  Green  v.  Pyne,  1  Al.  Rep.  335. 
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writ  of  capias  ad  respondendum,  the  plaintiff  at  his  option  may  sue 
out  a  new  process,  or  an  attachment  against  the  personal  estate  of 
the  defendant ;  and  if  he  fails  to  appear  upon  the  return  of  this 
process,  the  plaintiff  may  have  a  judgment  or  liis  debt,  upon  which 
the  property  attached  will  be  sold,  and  if  it  is  not  sufficient  to  sat- 
isfy the  debt,  execution  may  issue  for  the  balance. 

Judicial  attachments  do  not  issue  as  a  matter  of  right,  when 
the  sheriff  returns  upon  an  execution  that  his  defendant  is  not  to 
be  found  in  the  county :  but  the  plaintiff  or  his  agent  must  first 
make  an  affidavit  before  the  clerk  of  the  court  to  which  the  writ 
is  returnable,  that  he  has  reason  to  believe  the  defendant  avoided 
the  execution  of  such  writ,  (a) 

10.  Effect  of  Death  upon  the  Rights  of  Creditors. 

The  personal  estate  constitutes  the  primary  fund  for  the  pay- 
ment  of  debts  :  but  if  it  is  not  sufficient,  the  real  estate,  saving  to 
the  widow  her  right  of  dower,  is  chargeable  with  the  deficiency.  (6) 
The  real  estate  may  be  sold,  either  under  the  order  of  the  Orphans' 
Court  of  the  county  in  which  letters  of  administration  or  testa- 
mentary  were  granted,  upon  the  petition  of  the  executor  or  admin- 
istrator  setting  forth  the  insufficiency  of  the  real  estate ;  (c)  or 

Ln  a  scire  facias  sued  out  by  any  judgment  creditor,  suggesting 
;  real  estate  has  descended  to  the  heirs,  and  that  a  sale  of  the 
same  or  a  part  thereof  is  necessary  for  the  satisfaction  of  said 
judgment,  and  that  the  executor  or  administrator  has  failed  or  re 
fused  to  make  application  for  a  sale  thereof,  and  requiring  the 
heirs  and  personal  representatives  of  the  deceased  to  show  cause, 
if  they  can,  why  said  plaintiff  should  not  have  execution  against 
such  real  estate,  (d)  That  an  executor  or  administrator  may  have 
an  opportunity  of  ascertaining  the  situation  of  the  estate  of  his 
testator  or  intestate^  no  suit  shall  be  commenced  against  him  in 
his  representative  capacity  until  the  expiration  of  six  months  from 
the  time  of  proving  the  will  of  the  testator,  or  taking  out  letters  of 
administration  on  the  estate  of  the  deceased,   (e) 

Where  the  estate  is  insolvent,  the  debts  due  for  the  last  sick- 

(a)  ActB  of  1845, 137.  (h)  CUy^s  Digest  191.  (e)  lb.  334. 

(4)  lb.  197.  («)  lb.  193. 
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ness  and  necessary  funeral  expenses  are  to  be  first  paid,  and  then 
the  balance  of  the  assets  accruing  from  the  sale  of  the  real  as  well 
as  personal  estate  is  to  be  distributed  among  all  the  creditors  in 
proportion  to  the  sums  respectively  owing  to  them.  The  executor 
or  administrator  of  such  estate  is  required  to  file  in  the  office  of 
the  Orphans'  Court  by  which  he  was  appointed,  a  written  allega- 
tion, setting  forth  that  the  estate  is  insolvent,  and  praying  that  it 
may  be  declared  such,  and  accompanying  such  allegation  by  three 
several  schedules,  all  to  be  verified  by  affidavit ;  one  schedule  con- 
taining a  full  statement  of  the  personal  estate  and  its  estimated 
value ;  a  second,  a  similar  account  of  the  real  estate ;  and  the  third, 
an  inventory  of  all  claims  against  the  estate,  the  amount  and  na- 
{ure  of  each,  and  the  names  and  residences  of  the  several  credi- 
tors, (a)  To  obtain  this  information,  the  executor  or  administrator, 
within  two  months  after  his  qualification,  is  required  to  give  no- 
tice by  a  weekly  publication  in  some  newspaper  of  the  state  for  , 
the  space  of  six  weeks,  to  all  creditors  to  exhibit  their  claims 
within  the  period  allowed  by  law  or  be  forever  barred,  (b) 

Upon  the  filing  of  such  allegation,  the  judge,  or  in  his  absence 
the  clerk  of  the  court,  shall  appoint  some  day  not  less  than  thirty 
nor  more  than  sixty  days  distant,  for  hearing  and  determining  the 
same ;  and  the  clerk,  by  advertisement  in  a  newspaper  and  other- 
wise, and  by  notice  personally  served,  or  sent  by  mail  to  creditors 
out  of  the  county,  shall  inform  them  of  the  time  designated  for 
this  purpose.  .If  no  opposition  is  made  by  any  creditor,  the  estate 
may  be  declared  insolvent.  If  the  allegations  of  the  executor  are 
contested  by  any  creditor,  an  issue  will  be  made  up  to  try  the 
same  under  the  direction  of  the  court,  and  if  it  is  decided  against 
the  executor,  the  allegation  shall  be  dismissed  with  costs.  If  the 
estate  is  declared  insolvent,  the  court  shall  order  the  executor  or 
administrator  to  appoint  a  day  for  the  settlement  of  his  accounts, 
not  less  than  thirty  nor  more  than  sixty  days  oflf,  and  direct  the 
clerk  to  give  notice  to  th^  creditors  to  attend  at  such  time.  On 
this  day,  the  creditors,  voting  in  person  or  by  attorney,  in  propor- 
tion somewhat  to  the  amount  of  their  respective  claims,  may  elect 
any  resident  citizen  as  an  administrator  de  bonis  non  upon  such 
estate :  or  in  the  event  of  their  making  no  election,  the  judge  may 

(fl)  CUfB  DigMt  193.  (h)  lb,  983. 
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appoint  such  a  person.  All  persons  haying  claims  against  such 
insolvent  estate,  shall  file  the  same  in  the  clerk's  office  of  the  said 
Orphans'  Court,  within  six  months  from  the  time  that  the  estate  is 
declared  insolvent,  verified  by  their  affidavit,  and  if  no  opposition 
is  made  to  such  claim  within  nine  months  after  the  estate  is  de- 
clared insolvent,  it  shall  be  allowed  without  further  proof.  Bat 
.within  this  period  the  administrator,  or*  any  creditor  proceeding 
in  his  name,  may  file  written  objections  to  the  allowance  of  toy 
claim,  and  the  question  thus*  arising  may  be  tried  under  the  form 
of  an  issue  made  up  by  the  court ;  the  party  cast  to  pay  the  costs. 
The  court  may  fix  a  period  for  the  executor  or  administrator  of.  an 
insolvent  estate  to  settle  his  accounts ;  which  shall  be  not  less  than 
nine  nor  more  than  twelve  months  from  the  time  of  declaring  such 
estate  insolvent :  and  at  such  time  the  court  may  decree  to  each 
creditor  whose  claim  has  been  allowed,  his  ratable  portion  of  all 
moneys  then  found  due  from  the  executor  or  administrator,  reserv- 
ing nevertheless  a  ratable  portion  of  such  moneys  for  any  claims 
which  may  then  be  contested  and  undivided ;  and  a  similar  settle- 
ment is  to  be  made  at  least  every  six  months  thereafter,  until  the 
estate  shall  be  finally  distributed,  (a) 

All  claims  against  the  estates  of  deceased  persons,  which  shall 
not  be  presented  within  eighteen  months  after  the  same  shall  have 
accrued,  or  within  eighteen  months  after  letters  testamentary  or 
of  administration  have  been  granted,  shall  be  forever  barred :  ex- 
cept those  of  infants,  feme  coverts,  persons  non  compos  mentis, 
and  those  arising  upon  debts  contracted  out  of  the  state,  (b) 

11.  Proceedings  in  Civil  Suits. 

Imprisonment  for  debt. — Imprisonment  for  debt  is  not  allowed 
either  upon  mesne  or  final  process,  except  in  cases  of  fraud.  A 
party  cannot  be  held  to  bail  to  answer  for  a  civil  demand,  or  his 
body  taken  in  satisfaction  of  a  debt,  unless  the  creditor  or  his 
agent  establish  by  affidavit  a  prima  facie  case  of  fraud,  or  that 
either  the  debtor  is  about  to  abscond,  or  has  fraudulently  con- 
veyed, or  is  about  fraudulently  to  convey  his  estate  or  efiects,  or 
has  money  liable  to  satisfy  his  debts,  which  he  fraudulently  with- 

(a)  Ckyi  Digest  194.  (6)  lb.  195. 
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holds.  The  debtor  may  release  his  body  if  arrested,  by  swearing 
that  the  particular  ground  of  the  creditor's  affidayit  is  untrue,  or 
by  rendering  a  schedule  of  his  estate,  exceeding  twenty  dollars, 
and  not  exempt  from  execution,  unless  the  truth  of  such  schedule 
is  controverted  by  the  creditor,  when  an  issue  shall  be  made  up 
immediately  to  try  the  question. 

Judgment  and  execution- — Lands  and  tenements,  as  well  as 
goods  and  chattels,  may  be  taken  in  execution  and  sold  on  judg- 
ments at  law  or  decrees  in  chancery,  (a)  The  writs  of  execution 
in  use  are  the  fi.  fa.,  ca.  sa.,  and  elegit.  The  former  runs  against  the 
real  as  well  as  personal  estate.  Goods  and  chattels  are  bound 
from  the  time  the  writ  of  execution  is  delivered  to  the  oflScer. 
Lands  are  bound  frem  the  time  of  the  rendition  of  the  judgment, 
and  not  from  the  first  day  of  the  term.  (6)  The  lien  created  by  a 
judgment  on  lands  is  coextensive  with  the  state  ;  but  a  bona  fide 
jpurchaser  under  a  fieri  facias  issued  on  a  junior  judgment,  will  be 
protected,  (c)  An  execution  loses  its  priority  if  not  sued  out  firom 
term  to  term,  and  an  execution  upon  a  junior  judgment  delivered 
to  the  sheriflf  at  any  intermediate  term,  will  acquire  a  priority.  ((2) 
A  mere  equity  of  redemption  in  personal  property,  unaccompanied 
by  possession  on  the  part  of  the  mortgagor,  (e)  or  any  mere  equi- 
table title  to  real  estate,  cannot  be  sold  upon  execution  issuing  out 
of  a  court  of  common  law.  Such  interest  can  only  be  subjected 
to  the  payment  of  debts  by  a  suit  in  Chancery.  (/)  Besides  vari- 
ous articles  of  personal  property,  forty  acres  of  land,  where  the 
same  is  not  embraced  within  the  corporate  limits  of  any  town  or 
city,  and  where  it  does  not  exceed  the  value  of  four  hundred  dol- 
lars, are  exempt  from  execution.  It  is  the  duty  of  the  sheriff  to 
expose  property  taken  on  execution,  for  sale,  upon  the  first  Mon- 
day in  each  month,  ten  days'  previous  notice,  of  the  time  and 
place  of  sale  being  given.  The  defendant  may  retain  goods  and 
chattels  in  his  possession  on  giving  a  bond  with  security,  condi- 
tioned for  the  forthcoming  of  the  property  at  the  time  and  place 
of  sale.     If  this  bond  is  forfeited,  it  is  the  duty  of  the  sheriff  to 

(a)  cut's  Digest  199  to  3S0.  {h)  Qninn  et  als.  e.  WiswaU,  7  Ala.  Rep.  64£k 

(c)  Campbell  o.  Sponoe  et  als.  4  Ala.  R.  543. 

(d)  McBiown  V.  Turner,  1  8.  72. 

(•)  Periuns  &  EUiot «.  Mayfield,  5  8.  183.  (/)  Clay's  Digsst  390. 
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return  the  same  with  the  execution  in  ten  days,  to  the  clerk  of  the 
court  from  which  it  issued  :  and  the  clerk  shall  within  five  days 
issue  a  new  execution  against  all  the  obligors,  upon  which  no  in- 
dulgence is  to  be  allowed. 
•  Creditor's  bill. — Whenever  an  execution  issued  on  a  judgment 
at  law  shall  have  been  returned  unsatisfied,  the  plaintiflf  in  the 
execution  may  file  a  bill  in  Chancery  against  the  defendant,  or 
any  other  person,  to  compel  the  discovery  of  any  property,  money 
or  thing  in  action  belonging  to  the  defendant,  or  held  in  trust  for 
him,  and  to  prevent  the  transfer  of  any  such  property,  money  or 
thing  in  action,  or  the  payment  or  delivery  thereof  to  the  defend- 
ant, except  where  the  trust  has  been  created  by  some  other  person 
than  the  defendant  himself. 

The  Chancery  Court  shall  have  power  to  compel  such  dis- 
covery, to  prevent  such  transfer,  and  decree  satisfaction  of  the 
sum  due  on  the  judgment,  out  of  the  money,  property  or  thing  in 
action  belonging  to  or  held  in  trust  for  the  defendant  (with  the 
above  exception),  which  shall  be  discovered  by  the  proceedings 
in  Chancery,  whether  the  same  were  originally  liable  on  execution 
at  law  or  not. 

A  bill  of  discovery  may  likewise  be  filed  when  defendant  has 
fraudulently  confessed  judgment,  (a) 

The  following  points  were  decided  in  reference  to  this  act  in 
the  case  of  Brown,  Dimmock  et.  als.,  vs.  Bates,  10  Alab.  432 : 

1.  The  act  extends  the  remedy  in  favor  of  judgment  credi- 
tors, and  it  is  permissible  to  allege  in  the  bill  the  supposed  inter- 
ests of  the  defendant  in  property,  &c.,  in  the  general  terms  of  the 
statute,  either  positively  or  in  the  alternative. 

2.  A  creditor's  bill  need  not  allege  a  fraud  on  the  part  of  the 
defendant,  or  the  concealment  by  him  of  property  or  efiects,  with 
the  intention  to  delay  or  hinder  the  complainant  or  other  creditors 
in  the  collection  of  their  debts. 

3.  Several  plaintiffs  having  distinct  judgments  may  join  in 
filing  a  creditor's  bill,  or  one  creditor  rpay  file  a  bill  in  behalf  of 
himself  and  all  other  judgment  creditors  (whose  executions  have 
been  returned  unsatisfied)  who  may  choose  to  come  in  and  con- 
tribute to  the  expense  of  the  suit.     So,  one  creditor  by  judgment 

(6)  Acts  of  1843-4, 107. 
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and  another  by  decree,  who  may  have  acquired  liens  upon  their 
debtor's  property,  may  join  in  such  a  bill. 

4.  It  is  no  objection  to  a  bill  filed  in  a  Chancery  Court  of  this 
state,  that  the  judgments  the  complainants  are  seeking  to  enforce, 
were  rendered  in  the  District  or  other  Court  of  the  Uniteil 
States. 

Attachments  in  chancery. — ^The  real  or  personal  property  of 
either  a  legal  or  equitable  nature,  or  choses  in  action  within  this 
state,  or  debts  (whether  due  or  not  due)  of  a  non-resident  or  ab- 
sconding debtor,  or  of  a  debtor  who  is  disposing  of  his  property 
with  a  fraudulent  intent,  may  be  attached,  and  applied  to  the  sat- 
isfaction of  the  complainant's  claim,  through  the  medium  of  a 
bill  in  chancery  verified  by  aflSdavit,  and  to  which  the  person  who 
owes  the  non-resident,  or  .absconding,  or  fraudulent  debtor,  or  the 
person  in  whose  possession  the  choses  in  action  proceeded  against 
may  be,  must  be  made  defendants.  Accommodation  indorsers, 
and  other  securities,  may  in  the  same  way  attach  the  property, 
choses  in  action^  or  debts  of  their  principal,  who  is  about  to 
remove,  or  is  removing,  or  absconding  or  disposing  of  his  property 
fraudulently,  whether  the  debt  for  which  he  is  security  is  due  or 
not,  afiSdavit  to  be  made  as  in  the  case  of  non-resident  debtors. 
All  transfers,  sales,  &c.,  of  property,  effects,  &c.,  thus  attached, 
are  inoperative  and  void,  as  against  the  complainant,  in  the 
attachment  bill,  (a) 

Remedy  against  sheriffs  and  attorneys. — Whenever  any  clerk, 
sheriff  or  coroner  fails  or  refuses  to  pay  over  money  collected  or 
received  upon  any  execution,  on  the  application  of  the  plaintiff  or 
his  agent,  the  court  to  which  the  execution  is  returnable  may, 
upon  one  day's  notice,  render  judgment-  against  such  officer  and 
his  securities,  for  the  amount  of  the  money  thus  received.  an4 
five  per  cent,  damages  on  the  same  for  every  month  in  which  it 
has  been  detained  after  demand  made,  and  costs  of  suit,  (b)  The 
same  remedy  is  given  against  attorneys,  (c) 

Courts. — The  judicial  system  of  Alabama  is  very  similar  to 
that  of  Virginia.  The  Circuit  Courts,  which  are  held  in  the 
spring  and  fall  in  each  county  of  the  state,  have  general  civil 
jurisdiction  both  at  law  and  in  equity. 

(c)  Aiste  of  1845-6, 17.  (6)  Clay'a  DigMt  318.  (e)  lb.  es. 
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1.  Choses  in  Action. 

Bonds,  hills,  and  promissory  notes, — All  bonds,  bills,  and  notes 
for  the  payment  of  money  may  be  assigned  by  indorsement,  so 
as  to  vest  the  assignee  with  a  right  of  action  thereon  in  his  own 
name,  against  the  maker  or  indorser,  whether  the  same  be  paya- 
ble to  order  or  assigns  or  not :  but  the  defendant  is  allowed  the 
benefit  of  all  set-offs,  or  defences,  which  he  may  have.poi^ssed 
before  notice  of  the  assignment,  (a) 

All  joint  bonds,  covenants,  &c.,  are  to  be  construed  as  joint 
and  several,  so  also  all  contracts,  promises  and  liabilities  of  co- 
partners. Suits  may  be  brought  against  any  one  or  more  of  such 
promissors  or  obligors,  either  severally  or  jointly.  (6) 

Damages  upon  bills  of  exchange, — By  an  act  passed  in  1837, 
no  damages  are  allowed  for  default  made  on  any^bill  of  exchange 
drawn  by  any  person  within  the  state  on  any  other  person  within 
another  state  of  the  United  States.  Damages  at  the  rate  of  five 
per  cent,  are  chargeable  on  all  domestic  or  inland  bills  of  exchange 
which  may  be  protested  for  non-payment,  and  are  chargeable  as 
well  against  the  acceptor  as  other  parties  to  the  bill.    Upon  all 

(«)  Howard  9l  HvtehiiiMD's  Statute  Law,  373, 374.  (i)  lb.  595. 
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bills  drawn  upon  persons  resident  without  the  jurisdiction  of  the 
United  States,  which  are  protested,  ten  per  cent,  damages  on  the 
principal  sum,  with  charges  and  interest  are  allowed,  (a) 

Cotton  receipts. — Cotton  receipts  are  assignable,  like  promis- 
sory notes,  in  Mississippi  as  well  as  in  Alabama.  Where  no  time 
is  expressed  on  their  face  for  the  payment  or  delivery  of  the  cot- 
ton therein  mentioned,  the  same  shall  be  construed  as  payable,  and 
deliverable  four  months  after  the  date  or  delivery  of  the  receipt. 
If  a  cotton  receipt,  after  it  becomes  due,  is  not  paid  within  fifteen 
days'  time  from  a  lawful  demand  by  the  holder,  the  latter  may 
recover  fifteen  per  cent,  damages  upon  the  value  of  the  cotton 
specified  in  the  receipt,  unless  indeed  the  owner  or  holder  of  the 
receipt  has  failed  to  supply  the  necessary  bagging  and  cordage,  (b) 

2.  Interest. 

Eight  per  cent,  per  annum  for  the  bona  fide  use  of  money, 
and  six  upon  all  other  contracts,  is  the  established  rate  of  interest. 
The  reservation  of  a  greater  rate  will  expose  the  lender  to  the 
loss  of  the  entire  interest,  but  not  the  principal,  (c) 

3.  Frauds. 

The  English  statute  of  frauds  has  been  substantially  re- 
enacted  in  Mississippi.  The  only  material  variation  is  in  the 
addition  of  the  words  "promise  or"  before  the  clause  ''agreemei^ 
upon  which  the  tetion  shall  be  brought."  (d) 

4.  Effect  of  Marriage  upon  Rights  of  Property. 

No  husband  is  liable  for  the  debts  of  his  wife,  contracted  be- 
fore marriage,  until  her  separate  property  has  been  exhausted : 
nor  for  any  debts  contracted  after  marriage,  if  the  wife  has  a 
separate  estate,  (e) 

Any  married  woman  may  acquire  both  real  and  personal 

(a)  Howard  &  Hntchioaon's  Statate  Law  376.  (b)  lb.  373. 

(€)  Acta  of  1843, 313.  (<0  H.  &  H.  376. 

(e)  H.  &  H.  333.    Acts  of  1846, 153. 
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estate,  at  law  and  in  equity,  independent  of  her  husband,  by  be- 
quest, demise,  gift,  purchase,  or  distribution. 

Any  woman  possessed  of  slaves,  or  of  real  estate,  at  the  time 
of  her  marriage,  shall  hold  and. possess  the  same  to  her  own 
separate  use,  notwithstanding  the  coverture,  and  may  also  hold 
or  acquire  all  such  stock,  or  implements  of  husbandry  as  may  be 
necessary  to  conduct  the  business  of  a  plantation. 

5.  Limited  Partnerships, 

In  1838  a  law  was  passed  authorizing  the  formation  of  limited 
partnerships,  (a)  Its  provisions  are  nearly  identical  with  those 
already  detailed  under  the  title  of  "  Florida^ 

6.  Limitation  of  Actions. 

All  actions  of  trespass  quare  clausum  fregit,  of  trespass,  de- 
tinue, trover  and  replevin  for  taking  away  goods  and  chattels,  all 
actions  of  debt  founded  upon  any  lending  or  contract  without 
specialty,  all  actions  of  account  and  xtpon  the  case,  except  such 
as  concern  the  trade  of  merchandise  between  merchant  and 
merchant,  their  factors,  agents,  &c.,  must  be  commenced  and 
sued  within  six  years  next  after  the  cause  of  action  has  accrued. 
Minors,  feme  coverts,  and  persons  non  compos  mentis  at  the  time 
any  cause  of  action  may  accrue,  shall  have  the  period  of  the  Hmita- 
tjpn  to  institute  suit,  after  the  removal  of  their  disability.  The 
time  during  which  any  person  liable  to  a  cause  of  action  may  be 
out  of  the  state,  is  not  to  be  reckoned  a  part  of  the  limitation. 
All  actions  founded  upon  any  account  for  goods,  wares  or  mer- 
chandise sold  and  delivered,  or  for  any  article  charged  in  any 
store  account,  must  be  commenced  and  prosecuted  within  three 
years  after  the  accruing  of  such  cause  of  action.  Every  action 
of  debt  or  covenant  for  rent  or  arrearages  of  rent,,  founded  upon 
any  lease  under  seal,  and  every  action  of  debt  on  a  bill,  obliga- 
tion and  award  for  the  payment  of  money,  must  be  commenced 
and  sued  within  sixteen  years  next  after  the  cause  of  action  has 
accrued.  (6)     Judgments  of  any  court  of  record  may  be  revived 

(a)  H.  &  H.  378.  (&)  lb.  568. 
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by  scire  facias  or  action  of  debt  thereon,  at  any  period  within 
twenty  years  from  the  date  of  the  judgment. 


7.  Effect  of  Death  upon  the  Rights  of  Creditors. 

The  estates  of  deceased  persons  are  administered  under  the 
supervision  of  Courts  of  Probate.  The  validity  of  a  will  may  be 
contested,  either  when  it  is  offered  for  probate,  or  at  any  time 
within  five  years  afterwards,  by  bill  in  Chancery.  After  that 
period,  the  probate  becomes  conclusive,  except  that  infants,  feme 
coverts,  persons  non  compos  mentis,  and  absent  from  the  state, 
may  have  a  like  period  after  the  removal  of  their  respective  dis- 
abilities,  (a) 

The  personal  estate  is  the  primary  fund  for  the  payment  of 
debts ;  but  in  the  event  of  its  deficiency  the  real  estate,  saving  to 
the  widow  her  right  of  dower,  is  also  (^argeable.  Where  an 
estate  is  insolvent,  the  widow  is  only  to  be  endowed  of  the  lands 
and  tenements.  Where  the  personal  estate  is  insufficient,  it  is  the 
duty  of  the  executor  or  administrator  to  exhibit  to  the  Orphgins' 
Court  of  the  proper  county,  a  full  account  under  oath  of  the 
amount  of  the  estate,  and  the  debts  so  far  as  they  can  be  dis- 
covered ;  whereupon  a  citation  issues  against  all  persons  interested 
in  the  real  estate,  to  show  cause  why  so  much  of  the  same  should 
not  be  sold  as  may  be  sufficient  to  discharge  the  balance  of  the 
decedent's  debts  remaining  unsatisfied.  And  unless  upon  the  re- 
turn of  such  citation  the  allegations  in  the  petition  of  the  per- 
sonal representative  are  denied  and  refuted,  the  court  will  direct 
a  sale,  upon  sufficient  notice  being  given  by  the  executor  or 
administrator,  of  so  much  of  the  realty  as  may  be  necessary. 

All  claims  against  the  estate  of  a  deceased  person  must  be 
presented  within  two  years  after  the  executor  or  administrator 
has  advertised  the  grant  of  letters  testamentary  or  of  administra- 
tion. 

The  executor  or  administrator  is  not  authorized  to  pay  any 
claim  against  the  estate  of  his  testator  or  intestate,  until  the  same 
shall  have  been  first  probated  by  the  court  in  which  the  estate  is 

(a)  H.  &  H.  369. 
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administered,  been  recorded  therein,  and  certified  by  the  judge 
thereof  under  his  hand,  "  as  examined  and  allowed."  .(a) 

Before  any  open  account  can  be  allowed,  the  complainant 
must  make  an  affidavit  that  it  is  just  and  due,  and  also  prove  the 
contract  or  transaction  upon  which  it  ia  founded  by  other  com- 
petent testimony,  {b)  Where  any  claim  which  has  been  ex- 
hibited before  the  Probate  Court  is  contested  by  the  executor  or 
administrator,  the  same  may  be  referred  to  the  decision  of  audi- 
tors. 

That  the  executors  or  administrators  may  ascertain  the  situa- 
tion of  the  estate  of  the  testator  or  intestate,  no  suit  can  be 
brought  against  them  as  such  until  after  the  expiration  of  six 
mouths  from  the  probate  or  grant  of  letters  of  administration ; 
and  if  he  represents  such  estate  as  insolvent,  no  action  whatever 
is  to  be  brought  against  him.  The  Orphans'  Court  in  such  case, 
after  ordering  the  real  estate  of  the  deceased  to  be  sold,  shall  ap- 
point  two  or  more  fit  persons  as  commissioners  to  examine  and 
adjust  all  claims  against  the  same,  who  shall  give  notice  to  the 
creditors  of  the  estate,  of  a  place  and  time  for  the  presentation 
and  proof  of  such  claims,  and  report  to  the  court  such  as  they 
think  proper  to  allow,  who  shall  thereupon  order  accordingly. 
Debts  not  due  may  be  exhibited  as  if  they  were,  a  rebate  of  legal 
interest  being  deducted.  The  estate  shall  be  equally  distributed 
among  the  creditors  in  proportion  to  the  amount  of  their  claims, 
as  thus  ascertained,  the  necessary  funeral  expenses  being  first 
4)aid.  (c) 

8.  Attachment 

An  attachment  is  known  in  Mississippi  both  as  a  form  of  pro- 
cess to  compel  an  appearance  in  a  civil  suit,  and  lay  the  founda- 
tion of  a  general  judgment,  and  as  an  original  and  summary  ac- 
tion. {({) 

Any  creditor,  or  if  out  of  the  state,  his  agent,  upon  making 
affidavit  before  any  judge  of  the  Supreme  Court,  or  any  justice  of 
the  peace,  or  the  County  Court,  that  his  or  her  debtor  has  removed 

(a)  Acts  of  1846, 147.  (b)  lb.  151.  (e)  H.  dt  H.  40&-410. 

(li)  lb.  583, 548. 
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or  is  removing  out  of  the  state,  or  so  absconds  or  privately  con- 
ceals him  or  herself,  that  the  ordinary  process  of  law  cannot  be 
served  on  such  debtor,  and  also  as  to  the  amount  of  his  or  her 
debt,  to  the  best  of  his  or  her  knowledge  or  belief,  may  obtain  a 
writ  of  attachment,  returnable  to  the  next  term  of  the  court  where 
such  suit  is  properly  cognizable,  against  the  estate,  both  real  and 
personal,  of  9uch  debtor ;  and  also  a  summons  of  garnishment 
against  any  person  supposed  to  be  indebted  to  such  debtor.  Be- 
fore granting  any  writ  of  attachment,  the  judge  or  justice  must 
take  a  bond  with  security  from  the  applicant  or  his  agent,  condi- 
tioned to  satisfy  all  costs  and  damages  which  the  defendant  may 
recover  by  reason  of  the  wrongful  issuing  of  the  attachment, 
which  bond  is  to  be  returned  to  the  court  where  the  writ  is  return- 
able. 

An  attachment  may  issue  in  the  case  of  a  non-resident  debtor 
against  any  estate,  real  or  persona],  belonging  to  him  within  the 
limits  of  Mississippi ;  and  in  the  event  of  his  death,  against  such 
estate  in  the  hands  of  his  executor  or  administrator.  In  the  case 
of  non-resident  debtors,  who  are  jointly  indebted,  either  as  joint 
obligors  or  partners,  a  writ  of  attachment  may  issue  against  the 
separate  and  joint  estate  of  such  debtors  or  any  of  them. 

A  writ  of  attachment  may  issue  where  any  creditor  has  suffi- 
cient grounds  to  suspect  that  his  debtor  will  remove  with  his 
effects  out  of  the  state,  before  his  debt  becomes  payable,  or  where 
such  debtor  has  removed,  leaving  effects,  upon  his  making  affida- 
vit as  to  the  amount  of  his  debt,  and  the  time  when  it  will  be 
payable,  and  that  he  has  just  cause  to  suspect  and  verily  believes 
that  such  debtor  will  remove  himself  with  his  effects  out  of  the 
state  before  the  said  debt  will  become  payable,  or  hath  actually 
so  removed,  and  that  he  had  no  knowledge  when  the  said  debt  was 
contracted,  of  the  intention  of  such  debtor  so  to  remove. 

•  The  provisions  of  the  law  as  to  the  levy  of  attachments,  the 
mode  of  replevying  them,  the  proceedings  against  garnishees,  and 
(he  trial  of  the  right  of  property  to  any  portion  of  the  attached 
estate,  are  so  similar  to  the  details  of  other  states  already  enume- 
rated, as  to  require  no  repetition. 
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9.  Proceedings  in  Civil  Suits, 

Imprisonment  for  debt. — Imprisonment  for  debt  upon  either 
mesne  or  final  process,  ha^  been  abolished  in  every  instance  ex- 
cept where,  upon  an  issue  submitted  jto  them,  a  jury  shall  declare 
that  the  debtor  has  fraudulently  concealed  his  property,  (a) 

The  effect  of  this  statute  has  been  to  render  unnecessary  the 
various  provisions  for  the  relief  of  insolvent  debtors  from  impri- 
sonment. 

Judgment  and  execution. — All  judgments  operate  as  liens 
from  the  date  of  their  rendition  upon  the  property  of  the  defend- 
ant in  the  county  in  which  they  are  rendered.  In  order  to  give 
to  a  judgment  any  operation  as  a  lien  upon  the  property  of  the 
defendant  ^situate  in  other  counties,  an  abstract  of  the  same  duly 
certified  must  be  recorded  in  the  ofiice  of  the  Circuit  Court  of 
such  county,  (b) 

It  is  the  duty  of  the  clerk  of  the  Circuit  and  Chancery  Courts, 
within  thirty  days  from  the  adjournment  of  any  term,  to  enroll 
all  judgments  and  decrees  of  such  court  in  the  order  of  time  in 
which  they  may  have  been  rendered ;  and  the  liens  of  such  judg- 
ments as  between  themselves  shall  take  efiect  according  to  the 
priority  of  time  in  such  rendition,  (c) 

The  writ  of  fi.  fa.  runs  against  the  lands  and  tenements,  as 
well  as  the  goods  and  chattels  of  the  defendant.  It  cannot,  how- 
ever, be  levied  upon  mere  equitable  interests,  The  aid  of  Chan- 
eery  must  be  invoked  to  reach  this  species  of  interests.  A  sum- 
mons of  garnishment,  may  however,  issue  upon  any  judgment  or 
decree,  and  be  served  upon  any  person  suggested  on  the  oath  of 
the  plaintiff  to  be  indebted  to  the  defendant,  if  such  defendant  or 
'judgment  debtor  has  no  property  or  effects  upon  Which  levy  can 
be  made ;  and  a  garnishee  thus  summoned  may  be  compelled  to 
pay  the  amount  due  from  him  to  such  defendant  or  judgment 
debtor,  whether  the  same  be  due  on  judgment  or  otherwise,  (d) 

Execution  may  be  taken  out  at  any  time  within  one  year  from 


(a)  Acts  of  1840, 40.  (h)  Acts  of  1841, 93.  (e)  Acta  of  1846, 190. 

(d)  Gny  v.  Hanly,  1  Smed.  6l  M.  598. 
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the  period  of  rendering  a  judgment,  or  the  expiration  of  a  stay 
of  execution  indorsed  thereon,  (a) 

When  the  officer  returns  "  no  property  found  "  on  an  execu- 
tion, and  the  plaintiff  suggests  that  the  defendant  has  fraudulently 
conveyed  his  property,  the  question  fnay  be  tried  upon  an  issue 
made  up  before  a  jury,  after  serving  a  notice  in  the  nature  of  a 
scire  facias  upon  the  person  on  whose  hands  is  the  property,  and 
if  such  issue  be  found  for  the  plaintiff,  the  property  thus  conveyed 
shall  be  subject  to  his  execution,  (b) 

Where  land  is  sold  upon  execution,  the  debtor  or  any  other 
bona  fide  creditor,  may  redeem  the  same  at  any  period  within 
two  years,  on  tendering  to  the  purchaser  the  amount  of  the 
purchase  money,  with  ten  per  cent,  interest  thereon,  and  all  law- 
ful charges.  ' 

Where  .an  execution  is  levied  upon  personal  property,  and  the 
debtor  tenders  the  sheriff  a  bond  with  suflSicient  surety  in  a  pen- 
alty double  the  amount  of  the  debt,  conditioned  for  the  forth- 
coming of  the  same  upon  the  day  of  sale,  it  is  the  duty  of  the 
oflicer  to  restore  the  property  to  the  possession  of  the  defendant. 
If  the  condition  is  broken,  by  a  failure  to  deliver  the  property  or 
discharge  the  debt,  the  bond,  upon  being  returned  to  the  court 
from  which  it  issued,  has  at  once  the  force  and  effect  of  a  judg- 
ment, upon  which  execution  at  once  issues  against  all  the  obligors, 
without  the  privilege  being  extended  to  any  of  them  of  executing 
a  new  forthcoming  bond. 

Besides  the  property  usually  exempted  from  execution,  the 
debtor  in  Mississippi  is  entitled  to  retain  his  homestead ;  if  in 
the  country,  one  hundred  and  sixty  acres'  of  land,  if  in  town,  a 
house  and  lot  to  the  value  of  one  thousand  five  hundred  dollars. 

Courts. — The  organization  of  courts  in  Mississippi,  is  very 
similar  to  that  in  Virginia.  There  are  County  and  alsc  Circuit 
Courts  held  in  each  county,  the  former  four  times,  the  latter 
twice  a  year.  The  Circuit  Courts  have  a  general  common  law 
jurisdiction.  All  matters  of  equitable  cognizance  are  confided  to 
a  Court  of  Chancery. 

(a)  Mclntyre  v.  The  Agricnltiiral  Bank,  Freeman's  Ch.  105 ;  Money  «.  Doney, 
7  Sm.  &  Man.  15 ;  ib.  630 ;  ib.  657.  (6)  H.  &  H.  635. 
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1.  Chases  in  Action. 

Promissory  notes  are  negotiable  in  the  same  manner,  as  are 
inland  bills  of  exchange  according  to  the  custom  of  merchants,  (a) 
The  Tennessee  statute  is  substantially  a  copy  of  3rd  and  4th  Ann, 
chapter  9. 

All  bills,  bonds,  or  notes  for  money,  whether  under  seal  or  not, 
or  whether  expressed  to  be  payable  to  order  or  for  value  received 
or  not,  are  negotiable,  and  may  be  transferred  by  indorsement  in 
the  same  manner  and  under  the  same  restrictions  as  promissory 
notes,  and  the  indorser  may  maintain  any  action  thereon,  which 
could  have  been  brought  by  the  obligee  or  payee.  (&) 

The  assignee  of  any  bond  with  collateral  condition,  or  of  any 
bill  or  note  for  specific  articles  or  the  performance  of  any  duty, 
may  sue  thereon,  in  his  own  name,  at  law  or  in  equity,  (c) 

The  holder  of  any  bill  of  exchange,  foreign  or  inland,  promis- 
sory  note,  or  writing  obligatory,  may  institute  a  joint  or  several 
action  against  the  makers  and  indorsers.  (d) 

Book  accounts. — ^A  creditor  may  in  some  cases  prove  a  book 

(•)  TemMMee  DigMt  550.        (6)  lb.  500.        (c)  lb.  130.        (4)  lb.  416. 
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account,  when  it  does  not  exceed  seventy-five  dollars,  by  his  ov^n 
oath,  (a) 

Rate  of  damages  upon  protested  bills — Whenever  any  bill  of 
exchange  drawn  or  indorsed  within  the  state,  upon  any  persons 
or  body  corporate  in  any  other  state,  or  place,  is  returned  unpaid 
with  a  legal  protest,  the  holder  may  recover  from  the  drawer  or 
indorser  of  such  bill,  the  damages  hereinafter  specified,  over  and 
above  the  principal  sum.  for  which  the  bill  has  been  drawn,  and 
the  charges  of  protest  together  with  lawful  interest  upon  the 
amount  of  such  principal  sum,  damages  and  charges  of  protest, 
from  the  time  at  which  notice  of  such  protest  was  given,  and  pay- 
ment of  the  amount  due  demanded,  viz. :  where  the  bill  is  drawn 
upon  any  person  within  the  United  States,  three  per  cent. :  whete 
it  is  drawn  upon  any  person  in  any  other  place  in  North  America, 
bordering  upon  the  Gulf  of  Mexico,  or  in  the  West  India  islands, 
fifteen  per  cent. :  where  it  is  drawn  upon  any  person  in  any  other 
part  of  the  world,  twenty  per  cent.  These  damages  are  to  be  in 
lieu  of  interest  and  all  other  charges,  except  charges  of  protest,  to 
the  time  when  notice  of  the  protest  was  given,  and  demand  of 
payment  made. 

The  entry  of  a  notary  on  the  protest,  is  prima  facie  evidence 
of  notice  of  dishonor ;  and  where  such  entry  was  not  made,  and 
th^  notary  is  dead,  then  a  similar  entry  in  his  record  book  of  pro- 
tests, is  to  be  taken  as  prima  facie  evidence  of  the  fact,  (b) 

2.  Interest 

Interest  is  allowed  upon  bonds,  bills,  notes,  or  bills  of  ex- 
change, liquidated  and  settled  accounts,  signed  by  the  parties,  in 
the  absence  of  any  agreement  to  the  contrary.  Where  an  in- 
strument is  payable  on  demand,  such  demand  must  be  made  by 
the  creditor  or  his  agent  before  interest  can  be  allowed.  Securi- 
ties for  the  payment  and  delivery  of  property  and  all  specific 
articles  bear  interest  as  moneyed  contracts ;  that  is  to  say,  the 
articles  shall  be  valued  by  a  jury  at  the  time  they  become  due, 
and  interest  shall  be  paid  accordingly.  The  legal  rate  of  interest 
is  six  per  cent,  per  annum.   If  more  than  six  per  cent  is  reserved* 

(•)  T.  D.  131.  (ft)  lb.  196. 
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the  defendant  can  only  avoid  the  usurious  excess,  and  the  plain- 
tiff may  recover  a  judgment  for  the  principal  of  his  debt;  with 
legal  interest,  (a) 

3.  Frauds. 

The  English  statutes  of  13th  and  27th  Elizabeth,  against 
fraudulent  conveyances,  and  also  the  statute  of  29th  Charles  II. 
against  frauds  and  perjuries,  have  been  substantially  re-enacted 
in  Tennessee.  The  word  "promise"  is  added  to  the  last  clause 
of  the  latter  statute,  in  reference  to  the  necessity  of  a  writing.  (6) 

4.  Limited  Partnerships. 

Limited  partnerships  for  manufacturing  purposes  were  autho- 
rized by  act  passed  in  1842.  The  provisions  of  this  law  eise 
similar  to  those  already  detailed.  A  special  partner  may  how- 
ever transfer  his  interest  in  the  partnership  by  a  deed  in  writing, 
acknowledged,  or  proved  and  registered,  without  producing  the 
effect  of  a  dissolution,  (c) 

5.  Limitation  of  Actions. 

Actions  of  account  and  upon  the  case,  except  such  accounts 
as  concern  the  trade  of  merchandise  between  merchant  and  mer- 
chant, their  factors  or  servants,  actions  of  debt  for  arrearages  of 
rent,  actions  of  detinue,  replevin,  and  trespass,  quare  clausum 
fregit,  within  three  years  next  after  the  causcof  action  accrues,  (d) 

The  statute  of  limitations  of  21  James  I,  chap.  16,  sec.  3,  is 
is  in  force  in  Tennessee,  and  bars  any  contract  or  lending  with- 
out specialty  in  six  years  from  the  time  the  cause  of  action 
accrues,  (e) 

The  same  limitation  applies  to  bonds,  bills,  and  other  securi- 
ties made  transferable  by  law,  after  their  assignment  or  indorse- 
ment, as  is  applicable  to  promissory  notes.  (/) 

There  is  the  usual  saving  in  favor  of  infants,  feme  coverts, 

(a)  T.  D.  406, 407.  (h)  Tb.  350  to  353.  (c)  Aob  of  1849, 149. 

(i)  T.  D.  440.  (<)  IMak  «.  Mmuo,  3  Yer.  390.  (/)  T.  D.  441. 
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penong  noR  compos  mentis,  impriaoned  beyond^seas,  of  the  term 
of  the  limitation,  after  the  removal  of  their  respective  disabili- 
ties, (a)  The  phrase  "  beyond  seas  "  is  declared,  to  mean  J)eyond 
the  limits  of  the  United  States,  (b) 

6.  Attachment. 

Wherever  a  debtor  so  absconds  or  conceals  himself^  or  removes 
privately,  as  that  the  ordinary  process  of  law  cannot  be  served 
upon  him,  or  wherever  a  debtor  or  defendant  in  any  suit,  or  judg- 
ment h  removing,  or  about  to  remove  himself  or  his  property 
beyond  the  limits  of  the  state,  or  shall  be  absconding  or  conceal- 
ing himself,  or  his  property  or  effects,  or  wherever  a  debtor  is  a 
non-resident,  and  his  creditor  or  his  agent  makes  an  affidavit  of 
such  fact,  and  also  of  the  amount  of  his  claim,  any  judge  of  the 
Circuit  Court,  or  justice  of  the  County  Court  may  issue:  a  writ  of 
attachment  against  the  estate  of  such  debtor,  both  real  and  per- 
sonal, including  choses  in  action.  Debts  and  choses  in  action, 
whether  due  or  not,  may  be  attached*  (c)    . 

Property  exempt  from  execution  is  also  exempt  from  attach^ 
ment.  Persons  who  are  bound  as  accommodation  indorsers  or 
securities,  although  the  debt  for  which  they  are  responsible  may 
not  be  due,  can  sue  out  writs  of  attachment  where  their  principal  is 
about  to  remove,  or  is  removing,  absconding  or  carrying  off  his 
property  beyond  the  limits  of  the  state ;  no  decree,  however,  to 
be  made  until  such  debt  becomes  due. 

Attachments  against  non-residents  must  be  stayed  for  a  period 
not  less  than  six  nor  more  than  twelve  months  from  the  time  of 
the  return  of  the  process. 

The  act  of  Tennessee  contains  the  usual  provisions  for  the 
replevy  of  property  by  the  defendant,  the  sale  of  it  by  the  officer 
when  perishable,  for  proceedings  of  garnishment  against  any  per- 
son indebted  to  or  having  in  his  possession  effects  of  defendants. 

An  attachment  is  a  lien  upon  the  property  attached  from  the 
time  that  the  writ  is  returned  and  becomes  a  record,  (d) 

Attachments  in  Chancery. — It  has  been  held  that  the  courts 

(«)  T.  D.  441.         {h)  n».  444.         (e)  Acts  of  1843, 30 ;  R.  S.  101, 107. 
(i)  Cook  954. 
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of  Tennessee  have  no  jurisdiction  of  an  original  attachment, 
where  neither  the  plaintiff  nor  defendant  are  citizens  of  the  state, 
and  can  render  no  judgment  against  a  garnishee  summoned  upon 
such  an  attachment,  (a)  But  since  this  decision,  by  the  act  of 
1836,  where  non-residents  have  any  property,  real  or  personal, 
legal  or  equitable  in  Tennessee,  or  where  any  resident  of  Ten- 
nessee is  indebted  to  such  person,  a  creditor  of  the  non-resident,  « 
whether  a  citizen  of  Tennessee,  or  any  other  state,  may  file  a 
bill  in  Chancery,  without  having  first  recovered  a  judgment  at 
law,  to  attach  such  real  or  personal  property,  or  choses  in  ac- 
tion, (6)  upon  an  affidavit  that  the  defendants  are  indebted  as 
charged,  and  are  non-residents.  This  proceeding  may  also  be  had 
against  absconding  debtors.  No  final  decree  will  be  rendered  in 
a  case  of  this  character,  until  the  second  term  after  the  bill  is 
filed,  nor  unless  notice  has  been  given  by  publication  in  some  news- 
paper designated  by  the  court.  Where  these  requisites  have  beep 
complied  with,  the  decree  will  be  as  binding  upon  the  property  at- 
tached, as  if  personal  service  of  process  had  been  made.  Where 
the  proceeds  arising  from  the  sale  of  the  property  attached  are  not 
sufficient  to  satisfy  the  claim  of  the  complainant,  an  execution  may 
issue  for  the  balance,  to  be  levied  upon  any  property  of  the  de- 
fendant in  the  state,  or  summons  of  garnishment  may  be  issued 
against  any  person  indebted  to  him,  and  proceedings  had  as  upon 
attachments  at  law. 

Judicial  attachment — Upon  the  return  of  "not  found"  on 
any  civil  process,  the  plaintiff  may  sue  out  an  attachment  against  the 
estate  of  the  defendant ;  and  upon  the  return  of  any  goods  attached, 
may  proceed  to  final  judgment,  if  the  defendant  does  not  appear  and  ' 
make  defence ;  and  if  the  judgment  is  not  satisfied  by  a  sale  of 
the  goods  attached,  the  plaintiff  may  have  execution  for  the  resi- 
due. This  process  cannot  issue  against  the  estate  of  a  non- 
resident, unless  grounded  on  original  attachment,  or  unless  the 
leading  process  has  been  executed  on  the  person  of  the  defendant 
whUe  within  the  state,  (c) 

(a)  Webb  &  Co.  ».  Lea,  6  Yer.  473.  (6)  R.  8.  106.  («)  lb.  108. 
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7.  Effect  of  Death  upon  the  Rights  of  Creditors. 

£yery  executor  or  administrator  shall  within  two  months  from 
his  qualification,  give  notice  to  all  persons  having  claims  against 
^  the  deceased,  to  present  them,  (a) 

No  executor  or  administrator  shall  pay  any  debts  of  a  testator 
or  intestate,  or  confess  a  judgment  for  the  same,  until  the  expira- 
tion of  six  months  from  the  grant  of  letters  testamentary  or  of 
administration,  and  if  he  pays  any  debts  within  that  period,  and 
the  estate  proves  insolvent,  he  will  be  liable  to  every  creditor  for 
his  pro  rata  share  of  the  estate,  (b) 

Creditors  of  the  deceased,  if  residents  of  the  state,  must  de- 
mand and  sue  for  their  claims  within  two  years,  if  pon-residents, 
within  three  years  from  the  qualification  of  the  executors  or  ad- 
ministrators, saving  the  rights  of  infants,  feme  coverts,  and  per- 
sons non  compos  mentis,  for  one  year  after  the  removal  of  their 
respective  disabilities. 

No  execution  may  issue  against  an  executor  or  administrator, 
until  twelve  months  after  his  qualification,  (c) 

Although  the  personal  estate  is  the  primary  fund  for  the  pay- 
ment of  debts,  upon  its  proving  inadequate,  the  real  estate  may 
be  sold  under  the  direction  of  the  Court  of  Chancery,  for  the  dis- 
trict where  the  lands  are  situate,  upon  the  application  of  the  ex- 
ecutor or  administrator,  setting  forth  the  insufficiency  of  the 
personal  assets.  The  heirs  are  necessary  parties  to  such  pro- 
ceeding. , 

In  the  payment  of  debts,  those  due  by  bills,  bonds  and  promis- 
sory notes,  whether  with  or  without  seal,  and  all  settled  and 
liquidated  accounts  signed  by  the  debtor,  are  to  be  regarded  as 
of  equal  dignity. 

There  is  no  other  restriction  as  to  the  right  of  preferring  one 
creditor  to  another  by  the  executors  or  administrators,  than  that 
of  time  which  has  been  previously  mentioned,  (d) 

(«)  R.  8.  75.  (6)  Aets  of  1841, 99.  (c)  R.  S.  80. 

(tf)  R.  8.  73. 


TENNESSEE.  405 

Prooeedio^B  in  Ci?il  Saits. 


8.  Proceedings  in  Civil  Suits. 

Imprisonment  for  debt — ^No  female  can  be  imprisoned  upon 
either  mesne  or  final  process  in  any  civil  action. 

The  original  process  in  all  civil  actions  is  a  summons.  A 
capias  can  only  issue  upon  an  affidavit  at  the  commencement  or 
during  the  progress  of  a  suit,  that  the  cause  of  action  is  just,  and 
that  the  defendant  has  removed  or  is  about  to  remove  his  property 
beyond  the  jurisdiction  of  the  court,  (a) 

By  an  act  passed  in  1842,  the  right  to  issue  a  capias  ad  satis- 
faciendum in  any  civil  action,  has  been  abolished. 

The  operation  of  this  act  has  been  to  render  useless  the  vari- 
ous provisions  for  the  release  of  insolvent  debtors  from  imprison- 
ment. 

Judgment  and  execution, — All  judgments  of  a  court  of  record 
are  a  lien  upon  the  lands  of  the  debtor,  from  the  time  of  their 
rendition,  provided  the  judgment  is  obtained  in  the  county  where 
the  debtor  is  then  residing,  and  that  execution,  -unless  stayed  by 
some  legal  order,  is  issued  within  twelve  months. 

Judgments  are  a  lien  upon  the  lands  of  the  debtor  in  other 
counties  from  the  period  of  their  registry  in  such  counties,  pro- 
vided execution,  unless  stayed  as  before,  issue  thereon  and  the 
lands  be  sold  within  one  year  from  the  rendition  of  the  judg- 
ment, (ft) 

Process  is  levied  first  upon  the  personalty  of  the  debtor,  and 
if  that  be  insufiicient,  then  upon  his  realty,  (c) 

Any  person  whose  land  has  been  sold  on  execution  may  re- 
deem the  same,  upon  paying  or  tendering  to  the  purchaser,  or 
any  one  claiming  under  him,  the  amount  bid  with  ten  per  cent, 
interest,  and  other  costs  and  charges.  Any  bona  fide  creditor 
of  the  judgment  debtor  may  also  redeem  within  the  same  time, 
upon  tendering  to  the  purchaser  the  amount  bid,  with  ten  per 
cent,  interest,  and  offering  to  credit  the  debtor  with  ten  per  cent, 
on  the  amount  bid  at  the  execution  sale,  (d) 

Lands  sold  under  a  judgment  of  the  federal  court,  cannot  be 
redeemed  upon  this  provision,  (e) 

'(a)ILS.383.        (&)Ib.419.        (e)  lb.  299.       (4)  lb.  565.        («)  6  Yeig.  909. 
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Where  the  officer  levies  upon  personal  property,  the  debtor 
may  retain  the  possession,  upon  giving  bond  with  security  for  its 
delivery  at  the  day  and  place  appointed  for  the  sale.  If  this  bond 
IB  forfeited,  the  officer  may  immediately  levy  upon  any  property 
of  the  defendant  in  the  execution,  and  if  sufficient  cannot  be 
found  to  satisfy  the  debt,  then  upon  any  property  of  the  securities 
in  the  forfeited  bond,  and  expose  the  same  for  sale,  (a) 

Cotfrt^.— Original  jurisdiction  in  all  civil  cases  belongs  to 
Circuit  Courts,  which  hold  a  spring  and  fall  term  in  every  county 
in  the  state. 

(a)  R.  8. 129. 
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1.  Bills  of  Exchange  and  Promissory  Notes. 

All  bonds,  bills,  and  promissory  notes,  whether  for  money  or 
property,  are  assignable ;  and  the  assignee  may  sue  for  the  same 
in  the  same  manner  the  original  payee  or  obligee  might  sue ;  but 
the  defendant  shall  be  allowed  all  discounts,  under  the  rules  and 
regulations  prescribed  by  law,  either  against  the  plaintiff,  or  the 
original  obligee  or  payee,  before  notice  of  the  assignment.  But 
the  above  provision  shall  not  affect  the  nature  of  the  defence, 
either  in  law  or  equity,  that  any  defendant  may  have  against  an 
assignee  or  assignees,  or  the  original  assignor,  (a) 

All  bills,  drafts,  and  checks,  drawn  in  this  state  or  payable  in 
this  state,  and  all  bills,  drafts,  and  checks,  drawn  by  banks  or  in- 
dividuals in  one  state  on  banks  or  individuals  in  another  state,  in 
favor  of,  or  held,  or  indorsed,  by  citizens  of  this  state,  for  bank 
notes,  or  currency,  or  current  funds,  shall  be  deemed  negotiable, 
and  treated  in  all  respects  as  if  drawn  for  money.  (6) 

A  scrawl  affixed  to  an  instrument  as  a  seal,  confers  upon  it  all 
the  force  and  obligation  of  one.  (c) 

(«)  MorehMd  &  Brown**  Digtflt,  150. 

(h)  Longkbomifl^s  DigMt,  106.  (e)  M.  &  B.  D.  396. 
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Ten  per  cent,  interest  is  allowed  on  all  foreign  bills  which  an 
protested  from  date  until  paid,  in  lieu  of  damages,  but  they  must 
be  demanded  of  the  drawer  within  eighteen  months  from  the 
date  of  the  bill. 


2.  Interest 

By  the  act  of  1819,  the  rate  of  interest  is  fixed  at  six  per 
cent. ;  but  the  contract  is  not  absolutely  void.  The  lender  may 
recover  the  amount  actually  loaned,  with  lawful  interest.  If  the 
lender  refuse  to  receive  the  principal  with  lawful  interest,  on  a 
tender  thereof  previous  to  a  suit,  he  shall  pay  the  costs  of  the 
suit. 

The  act  of  1798  rendered  the  contract  itself  utterly  void,  (a) 

Six  per  cent,  is  held  in  the  courts  of  the  commonwealth  to  be 

the  prima  facie  rate  of  interest  authorized  to  be  received  in  the 

several  states  and  territories  of  the  Union ;  but  either  party  may 

prove  the  rate  to  be  difierent.  {b) 

S.  Frauds. 

The  English  statute  of  frauds  and  perjuries  is  in  force  in 
Kentucky,  (c) 

4.  Corporations. 

By  an  act  passed  in  1841,  certain  provisions  were  made  for 
all  corporations,  carrying  on  any  kind  of  manufacture. 

It  is  enacted,  inter  alia,  that  every  transfer  of  stock  shall  be 
made  by  deed,  and  acknowledged  before  some  justice  of  the  peace^ 
and  recorded  by  the  clerk  of  the  corporation  in  a  book  to  be  kept 
for  that  purpose. 

All  the  members  of  the  corporation  are  jointly  and  severally 
liable  for  all  debts  of  the  company,  until  the  whole  amount  of  the 
capital  stock  shall  have  been  paid  in  and  a  certificate  thereof  re- 
corded in  the  clerk's  oflice  of  the  County  Court  of  the  county 

(a)  Morehcad  &  Browii'i  Digeet,  856, 853. 

(h)  LoQ^ibonmgh'B  Digest,  280.  (c)  M.  &  B.  D.  734 
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where  the  manufactory  is  established.  This  certificate  must  be 
made  within  thirty  days  after  the  last  instalment  is  paid  in,  and 
is  signed  and  sworn  to  by  the  president,  clerk,  treasurer,  and  a 
majority  of  the  directors. 

The  corporation  shall  make  'an  annual  publication  of  its  con- 
dition, and  on  failure  to  do  so,  the  president  and  directors  are 
made  individually  liable  for  all  debts  of  the  company  then  exist* 
ing,  or  that  may  be  contracted  before  the  notice  is  given. 

The  corporation  is  prohibited,  on  pain  of  forfeiting  its  charter, 
from  issuing  any  notes  to  pass  as  currency,  (a) 

5.    Effect  of  Marriage  on  the  Rights  of  Property. 

The  estate  of  the  husband  is  not  liable  for  the  debts  or  en- 
gagements of  the  wife,  contracted  before  marriage.  On  the  other 
hand,  neither  the  land  nor  slaves  of  a  married  woman,  possessed 
at  the  time  of  marriage  or  acquired  during  coverture,  are  liable 
for  his  debts,  nor  can  his  estate  in  them  during  her  life  be  taken 
on  execution.  But  such  property,  both  land  and  slaves,  excepting 
the  husband's  right  of  courtesy,  may  be  sol4  in  payment  of  her 
debts  created  before  the  marriage,  or  in  payment  of  debts  con- 
tracted by  her  in  writing  jointly  with  her  husband,  for  necessaries 
furnished  to  any  member  of  the  family.  The  slaves  of  the  wife 
may  be  sold  by  the  husband  and  wife  jointly  in  the  same  manner 
as  real  estate.  Upon  the  death  of  the  wife,  her  slaves  descend 
to  her  heirs  at  law,  as  realty,  subject  to  a  life  estate  of  the  hus- 
band in  them,  (b) 

6.  Limitation  of  Actions. 

Actions  on  the  case,  other  than  for  slander,  actions  for  account, 
actions  of  debt  grounded  on  any  lending  or  contract  without  spe- 
cialty, all  actions  for  arrearages  of  rent,  all  actions  of  detinue  and 
replevin,  all  actions  of  trespass,  quare  clausum  fregit,  or  to  goods 
and  chattels,  must  be  brought  within  five  years ;  actions  of  assault 
and  battery,  wounding  and  imprisonment,  within  three  years ; 
and  actions  of  slander  within  one  year  after  the  words  spoken. 

(a)  LoB^.  Dig.  149.  (ft)  Acts  of  1846,49. 


410  LA>^  OF  DEBTOR  AND  CREDITOR. 

Attachment. 

All  actions  or  suits  founded  upon  account  for  goods,  wares,  and 
merchandise,  sold  and  delivered,  or  for  any  article  charged  in  any 
store  account,  shall  be  commenced  within  twelve  months  next 
after  the  cause  of  such  action,  or  the  delivery  of  such  goods,  ex- 
cept that  in  case  of  the  death  of  the  creditor  or  debtor  before  the 
eaquration  of  the  twelve  months,  the  further  time  of  twelve  months 
from  such  death  shall  be  allowed  before  the  commencement  of  the 
action.  Any  merchant  who  shall  post-date  his  account  is  liable 
to  a  penalty  of  ten  times  the  value  of  the  article  sold.  If  the 
merchant  should  obtain  judgment,  and  the  judgment  be  reversed 
or  arrested,  he  may  commence  a  new  action  in  one  year  thereaf- 
ter. From  the  first  of  July,  1838,  all  sureties  are  discharged  from 
liability  on  judgments,  on  bonds  in  appeals,  supersedeas,  sale,  and 
replevin,  on  bonds  in  attachment,  ne  exeat,  for  4he  forthcoming 
of  property,  or  to  abide  by  the  decree  of  a  court,  or  for  costs, 
when  seven  years  shall  have  elapsed  without  execution  on  the 
judgment,  unless  delayed  by  dilatory  proceedings  on  the  part  of 
the  defendant ;  or  when  seven  years  after  the  cause  of  action  ac- 
crued, shall  have  elapsed,  without  suit  on  the  bond  which  is  the 
foundation  of  the  action. 

On  administration  and  guardian-bonds,  sureties  are  discharged 
from  liability  to  distributees,  devisees,  or  wards,  when  five  y^ars 
have  elapsed  without  suit  after  the  youngest  have  arrived  at  ma^ 
jority.  On  all  other  written  obligations,  sureties  are  discharged 
from  liability  when  seven  years  have  elapsed  without  suit. 

But  if  the  surety  should  abscond  or  conceal  himself,  or  use  any 
indirect  ways  to  defeat  or  obstruct  his  creditor,  he  cannot  claim 
the  benefit  of  the  above  provisions. 

The  statute  of  limitations  does  not  begin  to  run  until  the  usual 
disabilities  are  removed,  viz.,  infancy,  coverture,  imprisonment, 
insanity,  and  absence  beyond  seas,  (a) 


7.  Attachment — Foreign  and  Judicial, 

A  justice  of  the  peace  may  issue  a  writ  of  attachment  when- 
ever a  creditor  makes  complaint  before  him  that  his  debtor  is 

(«)  litoehetd  &  Brown's  Dig.  113d-37,  Lough.  Dig.  558. 
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privately  removing  out  of  the  county,  or  absconds  so  that  the  or- 
dinary process  of  law  cannot  be  served  upon  him.  The  attach- 
ment is  levied  upon  the  slaves  and  goods  and  chattels  of  the  de- 
fendant, and  may  be  served  by  any  constable  or  sheriff.  If  the 
debt  is  not  more  than  fifty  dollars,  the  writ  is  returned  to  the 
magistrate,  but  if  the  debt  exceeds  that  sum,  it  is  returned  to  the 
Circuit  Court.  Where  the  levy  has  been  made  by  the  constable, 
a^d  the  debt  is  over  fifty  dollars,  he  is  to  deliver  the  property 
attached  to  the  sheriff.  The  justice  must  take  bond  and  good 
security  for  the  payment  by  the  complainant  of  all  damages  and 
costs  to  the  defendant  in  case  the  plaintiff  is  cast  in  his  suit.  The 
property  may  be  replevied,  but  if  it  is  not,  judgment  is  given  for 
the  plaintiff,  and  the  goods  sold  in  the  same  manner  as  goods  taken 
on  a  writ  of  fieri  facias.  Property  in  the  hands  of  a  garnishee 
may  also  be  attached.  It  is  also  provided  that  where  there  is  a 
return  of  "  not  found  "  on  a  capias  or  warrant,  the  plaintiff  may 
sue  out  an  attachment  against  the  estate  of  the  defendant  to  force 
an  appearance,  and  proceed  substantially  as  above,  (a) 

Where  any  debtor  is  about  to  remove  his  property  from  the 
commonwealth,  or  to  dispose  of  the  same  with  the  intention  of 
delaying  or  defrauding  his  creditors,  the  Courts  of  Chancery  are 
authorized,  upon  a  bill  filed  by  any  creditor,  whether  the  debt  be 
due  or  not,  to  attach  the  property  and  arrest  such  fraudulent  sale 
or  removal,  and  upon  the  establishment  of  an  intention  on  the  part 
of  the  debtor  either  to  remove  or  fraudulently  to  dispose  of  his 
property,  to  cause  the  same  to  be  applied  to  the  payment  of  the 
debt.  The  bill  of  the  creditor  must  be  sworn  to,  and  bond  given 
with  sufficient  security  for  the  payment  of  any  damage  that  may 
be  sustained  by  the  wrongful  emanation  of  the  order,  before  such 
injunction  can  be  granted,  (ft) 

* 

8.  Effect  of  Death  upon  the  Rights  of  Creditors. 

By  an  act  passed  in  1839,  all  debts  are  declared  of  equal  dig- 
nity in  the  administration  of  estates,  and  are  to  be  paid  ratably, 
except  that  burial  expenses,  and  costs  and  charges  of  administra- 

(a)  Loogfa.  Dig.  46.  (6)  Acts  of  1888»  913. 
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tioD,  and  the  costs  of  such  suits  as  the  personal  representative  is 
directed  by  law  to  institute,  shall  be  paid  in  full  before  any  distri- 
bution :  also,  where  a  creditor  has  a  lien  which  is  not  sufficient 
to  discharge  his  debt,  he  shall  not  be  entitled  to  any  portion  of 
the  residue  of  the  estate,  until  all  the  creditors  not  having  liens 
shall  have  received  a  sum  equal,  pro  rata,  with  such  lien  creditor. 

Where  the  personal  estate  is  not  sufficient  to  pay  the  debts, 
the  personal  representative  may  file  a  bill  in  Chancery  to  subject 
the  realty  to  the  payment  thereof,  making  the  heirs,  devisees, 
legatees,  and  distributees,  and  creditors,  parties.  The  court  may 
decree  a  sale,  after  proper  notice,  and  upon  reasonable  credits ; 
and  distribute  the  proceeds  among  the  creditors,  as  above  directed. 
A  master  commissioner  shall  be  appointed  to  ascertain  the  con- 
dition of  the  estate,  and  before  whom  the  creditors  shall  prove 
their  claims.  The  holders  of  fraudulent  conveyances  may  be* 
made  parties  to  the  bill,  and  the  property  subjected  to  the  pay- 
ment of  the  debts-  of  the  estate,  (a) 

Where  any  person  dies  intestate,  leaving  a  widow,  that  por- 
tion of  his  estate  which  would  be  by  law  exempt  from  execution, 
is  not  considered  assets,  but  the  same,  together  with  a  sufficiency 
of  provisions  to  sustain  the  widow  and  infant  children,  if  there 
be  any,  for  the  term  of  twelve  months,  shall  be  appropriated  by 
the  administrator  to  their  use :  and  if  there  be  not  a  sufficiency 
of  provisions  on  hand,  so  much  of  the  live  stock  and  growing 
crop  shall  be  set  aside  by  the  commissioner  appointed  to  appraise 
the  estate,  as  may  be  necessary  to  supply  the  deficiency,  (b) 

9.  Proceedings  in  Civil  Suits. 

Imprisonment  for  debt. — Imprisonment  for  debt  is  abolished 
in  Kentucky,  (c)  except  that  a  capias  ad  satisfaciendum  may  be 
issued  on  a  judgment  in  trespass,  vi  et  armis,  or  for  words  spoken 
or  written,  or  for  seduction,  in  which  cases  the  defendant  may 
release  his  person  by  availing  himself  of  the  law  for  insolvent 
debtors,  on  giving  the  plaintiff  ten  days'  notice,  (d) 

No  person  can  be  arrested  on  any  original  or  mesne  process 

(a)  Loui^.  Dig.  940.  (6)  Acts  of  1845, 35. 

(e)  M.  6l  B.  Dig.  195.  (d)  lb.  630. 
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m  held  to  bail,  unless  the  plaintiff  make  an  affidavit  that  he  verily 
believes  the  defendant  will  leave  the  commonwealth,  or  move  his 
property  out  of  the  same  before  judgment ;  or  otherwise  abscond, 
so  that  the  process  of  the  court  after  judgment  cannot  be  served 
upon  him.  Upon  such  affidavit  being  filed,  the  clerk  shall  indorse 
that  bail  is  required,  and  in  what  sum.  (a) 

Any  person  arrested  under  an  order  requiring  bail,  or  on  a 
writ  of  ne  exeat,  may  avail  himself  of  the  act  for  the  relief  of 
insolvent  debtors,  on  giving  reasonable  notice  to  the  plaintiff  or 
his  agent,  if  in  the  state ;  if  not,  by  filing  such  notice  in  the  office 
which  issued  the  process  against  him.  (6) 

Insolvent  debtor, — Any  person  taken  or  charged  in  execution, 
may  apply  to  two  justices  of  the  peace,  deliver  in  a  schedule  of 
his  estate  and  effects,  and  take  the  oath  of  an  insolvent  debtor. 
His  person  is  released,  but  any  estate  he  may  subsequently 
acquire  is  liable  for  his  debts. 

The  schedule  is  filed  in  the  clerk's  office,  and  the  property 
therein  enumerated  is  vested  in  the  sheriff,  who  sells  the  same 
and  distributes  the  proceeds  among  the  creditors,  (c) 

Judgment  and  Executions, -^he^  writs  of  fieri  facias  and  elegit 
are  in  use  in  Kentucky,  but  the  former  runs  against  the  real  as 
well  as  personal  estate  of  the  debtor.  The  personalty  must  how- 
ever be  first  taken  and  sold. 

The  estate  of  the  defendant  is  bound  from  the  time  of  the  de- 
livery of  the  writ  of  execution  to  the  officer,  who  indorses  thereon 
the  exact  date  of  its  reception.  A  landlord  who  reserves  rent  in 
money,  has  a  preference  over  any  executions ;  creditor  for  one 
year's  rent,  {d)  Various  articles,  too  numerous  to  mention,  prin- 
cipally furniture  and  tools,  and  provisions  for  six  months  are  ex- 
empt from  execution,  (e) 

The  equitable  interest  of  a  mortgagor  in  any  real  or  personal 
estate  may  be  sued,  subject  to  the  incumbrance,  and  saving  to  the 
mortgagor  the  right  of  redeeming  the  same  within  the  year.  The 


(a)  M.  &  B.  Dig.  195.  (6)  lb.  196. 

(c)  Loagh.  Dig.  373.    As  a  ca]»u  ad  aatialaciendam  may  be  iaroed  on  jndgmenta 
is  oertain  aeiioni  of  tort,  the  abore  law  ia  still  in  ibroe.    Bee  Imprisonment  for  Debt. 
{fi  M.  k,  B.  Dig.  625, 631.  (e)  Longb.  Dig,  S35, 336. 
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purchaser  of  such  equitable  interest  in  personalty  is  required  to 
give  bond,  with  approved  security,  that  he  will  not  remove  the 
same  from  the  commonwealth,  but  hold  it  subject  to  the  order  of 
any  court  of  competent  jurisdiction. 

Where  goods  and  chattels  are  levied  upon  an  execution,  the 
same  shall  be  restored  to  the  owner  upon  his  executing  an  obliga- 
tion with  security  for  their  forthcoming  at  the  time*  and  place  ap- 
pointed for  the  sale :  which  obligation,  if  forfeited,  has  the  force  of 
a  judgment,  and  execution  may  be  issued  thereon  against  the 
principal  and  security,  upon  which  no  indulgence  will  be  allowed. 
A  defendant  may  also  at  any  time  before  sale  replevy  his  property 
for  the  spade  of  three  months,  by  giving  bond  with  sufficient  se- 
curity for  the  payment  of  the  debt,  interest,  and  all  costs,  at  the 
expiration  of  that  period ;  which  bond,  if  forfeited,  is  to  have  the 
effect  of  a  judgment,  on  which  execution  may  be  issued  as  in  the 
case  of  a  forfeited  forthcoming  bond. 

Where  real  estate  is  taken  in  execution  and  offered  for  sale,  it 
will,  unless  it  brings  two  thirds  of  its  appraised  value,  be  subject 
to  redemption  by  the  debtor  at  anv  time  within  one  year  from  the 
sale,  on  payment  of  the  purchase%ioney,  and  ten  per  cent,  inter- 
est, (a) 

Remedy  against  sheriffs  and  attorneys  for  misconduct — Any 
sheriff  failing  to  pay  over  money  collected  on  an  execution,  or 
failing  to  pay  over  the  amount  of  the  debt  and  costs  where  he  has 
^uflbred  a  defendant  in  custody  under  a  ca.  sa.  to  escape,  may,  up- 
on a  motion  by  the  creditor  in  the  execution,  of  which  ten  days' 
notice  has  been  given,  be  amerced,  for  the  benefit  of  such  credi- 
tor, in  a  sum  equal  to  the  amount  specified  in  the  writ,  with  inter- 
est at  the  rate  of  fifteen  per  cent,  from  the  return  of  the  execution 
until  discharge  of  the  judgment.  (6)  In  order  to  entitle  a  plaintiff 
residing  out  of  the  county  to  repover  from  the  sheriff  the  amount  of 
money  collected  by  him,  the  former  must  have  appointed  an  agent 
in  tRe  county,  or  made  a  personal  or  written  demand  therein,  (c) 

An  attorney  who  fails  to  pay  over  money  which  he  has  coUect- 
ed  may  be  suspended  from  practice  ;  and  a  judgment  upon  motion 

(«)  M.  &  B.  Dig.  650.  (h)  Tb.  i.  6S4. 

(e)  Dftvii «.  Aimstn^i,  1  Um.  966 ;  Alien  v.  Onuit,  1  Mam.  469. 
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alter  ten  days'  notice  may  be  also  rendered  against  him  in  favor  of 
the  creditor,  for  the  amount  due,  and  cost  of  the  motion,  (a) 

Courts, — The  judicial  system  of  Kentucky  is  so  similar  in  its 
general  features  to  that  of  Virginia,  that  the  discrepances  need 
not  be  pointed  out. 

(«)  M.  &B.  D.  173, 178. 
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la  EFFECT  OF  DEATH  UPON  THE  EIGHTS  OF  CREDITORS. 

1.  Ghosts  in  Action, 

Contracts, — All  contracts  which  are  only  joint  according  to 
the  common  law,  are  directed  by  statute,  to  be  construed  as  joint 
and  several,'  and  the  effects  and  incidents  of  a  several  contract 
attaches  to  them,  {a) 

All  instruments  of  writing  professing  on  the  face  thereof  to 
be  sealed,  and  to  which  the  person  executing  the  same,  shall 
affix  a  scrawl  by  way  of  seal,  are  to  be  adjudged  as  sealed,  (b) 

All  notes  in  writing  for  the  payment  of  a  sum  of  money  or 
property  therein  mentioned,  to  any  person  or  order,  or  to  bearer, 
shall  import  a  consideration,  (c) 

All  bonds  or  promissory  notes  for  money  or  property  may  be 
assignable  by  an  indorsement  thereon,  and  the  assignee  may  bring 
an  action  thereon  in  his  own  name ;  the  obligor  being  allowed 
every  just  discount  against  the  assignor  before  assignment,  and 
every  defence  to  the  instrument  which  he  might  have  made,  had 
it  remained  in  the  hands  of  the  assignor,  (d) 

Bilb  of  exchange  and  promissory  notes, — All  promissory 
notes,  which  express  on  their  face,  to  be  for  V  value  received,  ne- 
gotiable and  payable  without  defalcation,*'  are  rendered  negotia- 

(•)  RmKd  Statntoi  916.  (»)  lb.  (e)  lb.  189.  (4)  lb.  190. 


MISSOURI.  4ij 


Choees  in  Actfon. 


ble,  in  like  manner  as  inland  bills  of  exchange ;  and  the  payees 
and  indorsers  of  every  such  negotiable  note,  payable  to  them  or 
order,  and  the  holder  of  every  such  note  payable  to  bearer,  ma 
maintain  actions  thereon  against  the  makers  and  indorsers  ri 
spectively  as  in  cases  of  inland  bills  of  exchange,  (a)  ^ 

Under  this  statute  it  has  been  held  that  a  note  for  money  pa 
able  ''  to  M*  or  bearer/'  was  not  negotiable,  but  subject  to  any 
defence  in  the  hands  of  the  holder,  to  which  it  would  have  been 
liable  in  the  hands  of  the  maker.  It  is  not  even  sufficient  that  the 
note  contain  the  words  '*  for  value  received,  without  defalcation." 
It  must  be  drawn  in  the  form  j>rescri bed  by  statute.  (6) 

No  person  can  be  charged  as  acceptor  of  a  bill  of  exchange, 
unless  his  acceptance  is  in  writing,  signed  by  himself  or  his  law- 
ful agent,  (c) 

An  acceptance  upon  a  separate  paper  will  only  bind  the  ac- 
ceptor in  favor  of  persons  to  whom  the  acceptance  has  been 
shown,  and  who  on  the  faith  thereof  have  received  the  bill  for  a 
valuable  consideration,  (d) 

An  unconditional  promise  to  accept  a  bill  before  it  is  draVn, 
shall  be  deemed  an  actual  acceptance  in  favor  of  the  same  class 
of  persons,  {e) 

A  refusal  to  write  an  acceptance  upon  a  bill,  is  declared  equiv-^ 
alent  to  a  refusal  to  accept,  and  the  bill  thereupon  may  be  protested 
for  non-acceptance.  (/) 

These  provisions,  however,  are  not  to  abridge  or  impair  the 
right  of  any  person  to  whom  a  promise  to  accept  a  bill  may  have 
been  made,  and  who  on  the  faith  of  such  promise  shall  have 
drawn  or  negotiated  the  bill  to  recover  damages  from  the  person 
making  such  promise,  on  his  refusal  to  accept  the  bill. 

The  destruction  of  a  bill,  or  a  refusal  to  accept  it  within 
twenty-four  hours  after  its  delivery  for  that  purpose  are  rendered 
equivalent  to  acceptance,  (g) 

A  notarial  protest  is  declared  to  be  evidence  of  a  demand 
and  refusal  to  pay  a  bill  of  exchange,  or  negotiable  promissory 
note,  at  the  time  and  in  the  manner  therein  stated,  (h) 

(f)  R.  8.  175. 

(b)  Bemtty  v.  Anderaon,  5  Miaeoiiii  447  ;  Ansdn  &  Haines  v.  Blue,  6  MisB.  365  ; 
Mnldron  v.  CaldweU,  7  Mis.  563. 

(«)  R.  S.  175.         {i)  lb.         («)  lb.        (/)  1>.         {g)  lb.  (A)  Ok 
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Rate  of  damages  upon  protested  biUs. — The  provisions  as  to 
damages  upon  protested  bills  are  somewhat  novel  and  minute. 
To  entitle  a  party  to  damages  upon  a  protested  bill  of  exchange, 
drawn  or  negotiated  within  the  state,  the  bill  must  express  to  be 
"  for  value  received."  (a)  When  such  a  bill,  drawn  upon  any 
person,  at  any  place  within  the  state,  shall  have  been  presented 
for  acceptance  or  payment,  and  protested  for  non-acceptance  or 
non-payment,  the  holder  may  recover  from  the  drawer  and  indor- 
sers,  having  due  notice  of  the  dishonor  of  the  bill,  four  per  cent, 
damages ;  if  the  bill  shall  have  been  drawn  upon  any  person  at 
any  place  out  of  the  state,  but  within  the  United  States  or  its  ter- 
ritories, ten  per  cent,  damages ;  if  upon  any  person  at  any  place 
without  the  United  States  or  its  territories,  twenty  per  cent, 
damages.  The  same  rate  of  damages  is  fixed  in  cases  where  a 
bill  has  been  accepted,  but  is  not  paid  at  its  maturity.  No  dam- 
ages are  allowed  upon  bills  drawn  within  the  state,  upon  any 
person  at  a  place  within  the  same,  if  payment  of  the  principal 
sum,  with  interest  and  charges  of  protest,  is  tendered  within 
twenty  days  after  demand  or  notice  of  the  dishonor  of  the  bill. 

The  damages  are  to  be  in  lieu  of  interest,  protest,  and  all 
other  expenses  incurred  previous  to  the  time  of  giving  notice,  or 
to  the  time  when  the  principal  sum  shall  become  payable,  when 
no  notice  of  the  dishonor  is  required  to  be  given ;  but  from  such 
period  the  holder  of  the  bill  may  recover  lawful  interest  upon  the 
aggregate  amount  of  the  principal  sum  and  the  damages. 

Where  the  bill  is  expressed  to  be  payable  in  the  money  of  the 
United  States,  the  amount  due  thereon,  and  damages  shall  be  as- 
certained without  any  reference  to  the  rate  of  exchange ;  but  if 
payable  in  foreign  currency  they  are  to  be  determined  by  refer- 
ence  to  the  rate  of  exchange,  or  the  value  of  such  foreign  cur- 
rency at  the  time  and  place  of  payment,  (b) 

2.  Interest. 

By  an  act  passed  in  1847,  the  former  laws  of  Michigan  as  to 
usury,  were  repealed,  and    new  provisions  declared.     Six  per 

(a)  Rigp  «.  The  City  of  St.  Loan,  7  Mia.  438. 
(6)  R.  8.  174. 
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cent,  was  established  as  the  legal  rate  of  interest.  In  cases  where 
a  higher  rate  of  interest  is  reserved  than  six  per  cent.,  the  bor- 
rower may  be  relieved  from  the  usurious  excess,  and  the  interest 
at  six  per  cent,  will  be  set  apart  for  the  benefit  of  common  schools. 
The  lender  is  liable  to  a  forfeiture  of  the  whole  interest  agreed  to 
be  taken,  to  be  recovered  in  an  ordinary  action,  and  go  to  the 
benefit  of  common  schools,  (a) 


3.  Corporations. 

Where  the  debts  of  any  corporation,  excepting  banking  com- 
panies or  literary  or  benevolent  institutions,  shall  exceed  the 
amount  of  its  capital  stock  actually  paid  in,  the  directors  under 
whose  administration  it  shall  happen,  unless  absent  at  the  time, 
or  if  present  objecting  thereto,  and  giving  notice  of  the  fact  to 
the  stockholders,  are  rendered  jointly  and  severally  liable  to  the 
extent  of  such  excess,  for  all  debts  of  the  company  then  existing, 
or  which  shall  be  contracted  subsequently,  so  long  as  they  shall 
continue  in  ofilice,  and  until  the  debts  shall  be  reduced  to  the 
amount  of  the  capital  stock,  (b) 


4.  Fraudulent  Conveyances. 

All  sales  made  by  ^  vendor  of  goods  and  chattels,  in  his  pos- 
session or  under  his  control,  unless  accompanied  by  delivery 
within  a  reasonable  (regard  being  had  to  the  situation  of  the  pro- 
perty) time,  and  followed  by  actual  and  continued  change  of  the 
possession,  shall  be  presumed  to  be  fraudulent  and  void  as  against 
the  creditors  of  the  vendor,  or  subsequent  purchasers  in  good 
faith,  (c) 

5.  Statute  of  Frauds. 

The  English  statute  is  substantially  re-enacted.  In  the  class 
of  cases  which  it  embraces,  the  agreement,  or  some  note  or 
memorandum  thereof,  must  be  in  writing. 

Contrttcts  for  the  sale  of  goods  for  the  price  of  thirty  dollars 

(«)  Acts  of  1847,  83.  (6)  R.  8.  934.  (e)  lb.  538. 
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or  upwards,  are  not  valid,  unless  part  are  delivered,  or  earnest 
given,  or  a  note  or  memorandum  made  of  the  bargain  in  writing. 
No  action  can  be  brought  to  charge  any  yerson,  by  reason  of 
any  representations  as  to  the  character,  credit  or  dealings  of  a 
third  parly,  unless  such  representations  are  in  writing,  (a) 


6.  Assignment, 

Wherever  a  debtor  assigns  his  real  and  personal  estate,  in 
wl\ole  or  in  part,  for  the  benefit  of  his  creditors,  or  any  of  them, 
it  is  made  the  duty  of  the  assignee  to  distribute  the  same  among 
the  creditors  generally,  under  the  superintendence  of  the  Circuit 
Court.  It  is  the  duty  of  the  assignee  to  give  notice  to  the  credi- 
tors by  advertisement,  of  the  time  and  place  of  adjusting  and 
•  allowing  demands  against  the  estate,  and  all  the  creditors  who, 
being  duly  notified,  shall  fail  to  attend,  are  precluded  from  having 
any  of  the  benefits  of  the  assignment.  The  decision  of  the 
assignee  as  to  any  claim  exhibited  before  him,  shall  be  final, 
unless  the  creditor  request  a  reference  to  a  jury,  when  the  case 
shall  be  certified  to  the  Circuit  Court,  and  tried  on  an  issue 
formed  for  that  purpose.  (6) 

7.  Statutes  of  Limitation. 

All  actions  founded  upon  any  writing,  sealed  or  unsealed,  for 
the  payment  of  money  or  property,  must  be  commenced  within 
ten  years  after  the  cause  of  action  accrued :  all  actions  upon  open 
accounts  for  goods,  wares  or  merchandise  sold  and  delivered,  or 
for  any  article  in  a  store  account,  within  two  years :  all  actions 
of  account,  detinue,  assumpsit,  trover,  trespass  on  the  case,  or 
debt  founded  upon  any  contract  or  liability,  and  not  otherwise 
specially  limited,  within  five  years.  There  is  the  usual  saving  in 
favor  of  infants,  married  women,  persons  non  compos  mentis,  or 
imprisoned  on  a  criminal  charge. 

There  is  no  limitation  on  suits  brought  to  enforce  payment 
of  bills,  notes  or  other  evidences  of  debt  issued  by  moneyed  cor- 
porations.   A  promise  in  writing  is  necessary  to  revive  action 

(a)  R.  L.  530.  (i)  ft.  191-139. 
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barred  by  the  act.  No  acknowledgment  or  promise,  in  writing 
or  otherwise,  by  one  joint  contractor,  shall  deprive  his  co-con- 
tractor of  the  benefit  of  this  act.  Bonds,  judgments  and  decrees 
are  presumed  to  have  been  paid  after  the  lapse  of  twenty  years : 
such  presumption  being  liable  to  be  repelled  by  proof  of  payment 
of  part,  or  written  acknowledgment  of  the  indebtedness,  (a) 

8.  Attachment. 

A  creditor  may  resort  to  the  process  of  attachment  to  secure 
his  debt  in  the  following  cases : 

1.  Where  the  debtor  is  a  non-resident  of  the  state. 

2.  Where  the  debtor  conceals  himself  so  that  the  ordinary 
proce^  of  law  cannot  be  served  upon  him. 

3.  Where  the  debtor  has  absconded  or  absented  himself  from 
his  usual  place  of  abode,  so  that  the  ordinary  proceas  of  law  can- 
not be  served  upon  him. 

4:  Where  the  debtor  is  about  to  remove  his  property  or  effects 
from  the  state,  with  intent  to  hinder,  delay,  or  defraud  his 
creditors. 

5.  Where  the  debtor  has  fraudulently  conveyed  or  assigned 
his  property  so  as  to  hinder  or  delay  his  creditors. 

6.  Where  the  debtor  has  fraudulently  concealed  or  disposed 
of  his  property  or  effects  so  as  to  hinder  or  delay  his  creditors. 

7.  Where  the  debtor  is  about  fraudulently  to  convey  or  assign 
his  property  or  effects  so  as  to  hinder  or  delay  his  creditors. 

8.  Where  the  debtor  is  about  fraudulently  to  conceal  or  dis- 
pose of  his  property  or  effects  so  as  to  hinder  or  "delay  his 
creditors. 

9.  Where  the  debt  was  contracted  out  of  this  state,  and  the 
debtor  has  absconded  or  secretly  removed  his  property  or  effects 
into  this  states  with  the  intent  to  defraud,  hinder  or  delay  his 
creditors. 

Where  the  demand  sworn  to  is  not  less*  than  fifty,  nor  more 
than  one  hundred  and  fifty  dollars,  and  is  evidenced  by  a  bond  or 
note  for  the  direct  payment  of  money,  or  where  the  demand 
sworn  to  is  not  less  than  fifty,  nor  more  than  ninety  dollars,  and 

•  •  (tf)  R.S.715to724. 
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is  founded  upon  a  contract  other  than  a  bond  or  note,  the  Circuit 
Court  and  justices  of  the  peace  have  concurrent  jurisdiction. 
Where,  in  either  case,  the  amount  falls  below  fifty  dollars,  the 
justices  have  exclusive  jurisdiction. 

The  remedy  by  attachment  is  not  confined  to  citizens  of  the 
state.  It^as  been  repeatedly  held  that  a  non-resident  may  have 
an  attachment  in  the  state  against  a  non-resident,  (a) 

On  aflidavit  by  a  creditor  whose  claim  exceeds  five  dollars, 
but  falls  below  fifty  dollars,  that  the  debtor  has  no  goods  or  chat- 
tels within  the  state,  liable  to  attachment  issued  by.  a  justice  of 
the  peace,  he  may  sue  in  the  Circuit  Court. 

A  creditor,  before  he  can  obtain  an  attachment,  must  file, 
either  with  the  clerk  of  the  Circuit  Court,  or  with  the  justice,  as 
the  case  may  be,  an  aflidavit,  made  either  by  himself  or  by  some 
}jerson  on^his  behalf,  stating  that  the  defendant  is  justly  indebted 
to  the  plaintiff,  after  allowing  all  just  credits  and  ofisets,  in  a  sum 
to  be  specified,  and  on  what  account,  and  shall  also  state  that  the 
affiant  has  good  reason  to  believe  and  does  believe  the  existence 
of  one  or  more  of  the  causes  which  entitle  him  to  the  writ  of 
attachment. 

The  creditor,  or  some  responsible  person  as  principal,  and  one 
or  more  sureties,  must  also  file  a  bond,  whose  sufliiciency  is  to  be 
judged  of  by  the  clerk  or  justice,  as  the  case  may  be,  in  a  penal 
sum  at  least  double  the  demand  sworn  to,  payable  to  the  state  of 
Missouri,  and  conditioned  that  the  plaintiff  shall  prosecute  his 
action  without  delay,  and  pay  all  damages  which  may  be  sus- 
tained by  the  defendant  or  any  garnishee,  by  reason  of  the  attach- 
ment, or'any  proceeding  in  the  suit,  or  any  judgment  or  process 
thereon. 

Where  the  creditor  sues  in  the  Circuit  Court,  and  there  are 
several  defendants  who  reside  or  have  property  in  different  coun- 
ties, or  where  a  single  defendant  in  any  such  action  has  property 
or  effects  in  cjifierent  counties,  separate  writs  may  issue  to  every 
such  county.  ^ 

No  property  or  effects  exempt  by  law  from  execution,  shall  be 
attached  or  seized,  in  any  suit  against  a  defendant  who  is  a  resi- 
dent of  the  state.    In  a  proceeding  before  the  Circuit  Court,  the 

(a)  Poeey  v.  Buokner,  3  Mm  605 ;  Graham  v.  Bredbuiy,  7  Mias.  38P. 
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lands,  tenements,  goods  and  chattels,  moneys,  or  credits  of  a 
defendant,  are  liable  to  be  taken  upon  attachment.  The  interest 
of  a  joint  obligee  may  be  attached  for  his  individual  debt,  in  the 
hands  of  the  obligop.  (a) 

Debts  not  yet  due  may  be  attached,  but  no  execution  shall  be 
awarded  against  garnishee  until  they  become  due. 

Where  judgment  in  this  proceeding  is  entered  against  a 
defendant  by  default,  it  will  bind  only  the  property  and  effects 
attached,  and  no  execution  thereon  can  issue  against  any  other 
property  of  the  defendant,  nor  against  his  body,  nor  shall  such 
judgment  be  any  evidence  of  debt  against  the  defendant  in  any 
subsequent  suit. 

Attachment  against  vessels. — Boats  or  vessels  used  in  navi- 
gating the  waters  of  the  state  are  subject  to  a  lien,  which  may 
be  enforced  by  a  proceeding  against  them  (among  other  cases) 
for  all  debts  contracted  by*  the  master,  owner,  agent  or  consignee 
of  such  vessel,  on  account  of  stores  or  supplies  furnished  for  the 
use  thereof:  and  for  all  demands  accruing  by  reason  of  the  non- 
performance of  any  contract  of  affreightment,  or  of  any  contract 
touching  the  transportation  of  persons,  entered  into  by  the  mas- 
ter, owner,  agent,  or  consignee  of  the  boat,  (ft) 

9.  Proceedings'  in  Civil  Suits. 

Imprisonment  for  debt, — A  party  cannot  be  held  to  bail  or 
imprisoned  upon  any  contract  or  debt  whatsoever,  (c) 

Judgments  and  executions, — Judgments  constitute  a  lien  upon 
real  estate  in  any  county  in  which  they  may  be  rendered  or 
recorded,  from  the  time  of  their  rendition,  for  the  period  of  three 
years.  During  this  term,  execution  may  at  any  time  be  issued. 
*  The  lien  of  a  judgment  extends  to  lands  acquired  after  its  rendi- 
tion. A  judgment  and  lien  may  at  any  time  within  ten  years  be 
revived  by  scire  facias,  (d) 

No  execution  shall  create  a  lien  upon  any  personal  property, 
or  upon  any  real  estate  to  which  the  lien  of  the  judgment  does 
not  extend,  but  from  the  time  of  its  delivery  to  the  officer,  (e) 

(a)  Miller  &  Irvine  v.  Richardson,  1  Mias.  310.         (b)  R.  S.        (c)  lb.  574. 
(fi  lb,  631.  (0  lb.  479. 
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An  execution  of  fieri  facias  may  issue  upon  the  judgment  or 
decree  of  a  court  of  record,  against  the  goods,  chattels,  and  real 
estate  of  the  defendant.  It  may  be  directed  to  and  executed  in 
any  county  of  the  state.  Shares  of  stock  in  any  incorporated 
company,  evidences  of  debt  issued  by  any  moneyed  corporation, 
or  by  the  government  of  the  United  States,  or  of  any  state,  and 
equitable  as  well  as  legal  interests  in  real  estate  may  be  taken 
and  sold  upon  execution.  Leases  upon  land  for  any  unexpired 
term  of  three  years  or  more,  are  subject  to  execution  and  sale  as 
real  estate,  and  cannot  be  sold  on  an  execution  issued  by  a  justice 
of  the  peace. 

The  defendant  in  execution  may  elect  what  property  or  what 
part  thereof  shall  be  sold  by  the  officer.  By  giving  a  bond  with 
good  security,  conditioned  for  the  forthcoming  of  the  property  at 
the  day  and  place  of  sale,  the  defendant  may  retain  possession 
during  the  intermediate  period.  If  the  condition  of  the  bond  is 
broken,  the  defendant  may  obtain  a  summary  judgment  at  the 
return  term  of  the  execution,  and  upon  an  execution  on  this  judg* 
ment,  no  such  privilege  shall  be  accorded  to  the  debtor  or  his 
sureties. 

If  the  officer  cannot  find  sufficient  property  to  satisfy  an  exe- 
cutidk,  the  plaintiff  or  his  agent  may  direct  .him  to  summon  as 
garnishees  any  debtors  of  the  defendant,  against  whom  proceed- 
ings may  be  had  similar  to  those  which  take  place  in  suits  origi- 
nating by  attachment,  (a) 

Courts, — General  and  original  jurisdiction  in  all  civil  causes 
is  confided  to  the  Circuit  Courts,  which  hold  a  term  every  spring 
and  fall  in  each  county  of  the  state. 


10.  Effect  of  Death  upon  the  Rights  of  Creditors.  * 

The  personal  estate  is  the  primary  fund  for  the  payment  of 
debts  under  the  laws  of  Missouri.  But  where  it  is  insufficient, 
upon  *a  petition  by  the  executor  or  administrator,  or  in  event  of 
his  default,  by  any  creditor,  to  the  proper  County  Court,  the  real 
estate  will  be  ordered  to  be  sold.  (6) 

(•)  R.  S.  473  to  489.  (6)  lb.  84. 
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The  debts  of  a  decedent  are  distributed  into  the  following 
classes,  and  are  to  be  paid  in  the  order  of  their  enumeration  : — 

1st.  Funeral  expenses. 

2d.   Expenses  of  the  last  sickness. 

3d.   Debts  due  the  state. 

4th.  Judgments  rendered  against  the  deceased  in  his  lifetime ; 
but  if  these  judgments  constituted  Hens  upon  the  real  estate  of  the 
deceased,  and  the  estate  shall  be  insolvent,  such  judgments  are  to 
be  paid  without  reference  to  classification,  except  as  to  the  first 
and  second  classes  of  demands. 

5th.  All  demands,  without  regard  to  quality,  which  shall  be 
legally  exhibited  against  the  estate,  within  one  year  after  the  grant- 
ing the  first  letters  thereon. 

6th.  Airdemands  thus  exhibited  after  the  end  of  one  year,  and 
within  two  years  after  letters  granted. 

7th.  All  demands  thus  exhibited  after  the  expiration  of  two 
years,  and  within  three  years  after  granting  of  such  letters,  (a) 

Where  any  person  residing  in  another  country  at  the  time  of 
his  decease,  leaves  property  in  Missouri,  it  is  to  be  distributed  in 
such  a  manner,  if  practicable,  as  that  all  his  creditors,  without  re- 
gard to  the  nature  of  their  debts,  should  receive  an  equal  propor- 
tional share  of  his  estate.  For  this  purpose,  no  non-resident  is  to 
receive  any  share  of  the  assets,  until  the  citizens  of  Missouri  have 
received  a  just  proportion  of  their  claims,  calculated  upon  an  esti- 
mate of  the  entire  value  of  the  estate  of  the  deceased,  wherever 
found.  If  there  be  any  residue  after  such  payment  to  tl^  citizens 
of  Missouri,  it  may  be  appropriated  to  satisfy  the  claims  of  any 
foreign  creditors  which  have  been  duly  proven,  {b) 

If  any  person  commence  a  suit  of  any  kind  in  the  Circuit 
Court  against  an  estate,  within  one  year  from  the  date  of  admi- 
nistration, he  may  recover  judgment,  but  shall  pay  all  costs. 

All  demailds  against  the  estate  of  a  deceased  person,  not  ex- 
hibited within  three  years  after  the  granting  of  letters  to  the  ex- 
ecutor or  administrator,  are  barred,  saving  to  infants,  persons  of 
unsound  mind,  imprisoned,  or  absent  from  the  United  States,  and 
married  women,  three  years  after  the  removal  of  their  disabili- 
ties, (c) 

(«)  R.  8.  90.  (b)  lb.  103.  (e)  lb.  91. 
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All  actions  pending  against  any  person  at  the  time  of  his  death, 
which  by  law  survive  against  the  executor  or  administrator,  and 
all  actions  commenced  against  such  executor  or  adminbtrator  after 
the  death  of  the  deceased,  shall  be  considered  demands  legally 
exhibited  against  such  estate,  from  the  time  of  reviving  the  action 
or  serving  the  original  process  on  the  executor  or  administrator, 
as  the  case  may  be.  A  notice  in  writing,  served  upon  an  admi- 
nistrator or  executor,  stating  the  nature  and  amount  of  a  claim, 
with  a  copy  of  the  instrument  of  writing  or  account  upon  which 
it  is  founded,  is  to  be  deemed  a  demand  legally  exhibited  from  the 
time  of  serving  such  notice,  (a) 

Every  executor  or  administrator  is  required  to  make  an  annual 
exhibit  of  his  account  for  settlement,  with  proper  vouchers  at  the 
end  of  each  year  from  the  date  of  his  letters,  until  his^administra- 
tion  is  completed. 

(a)  R.  S.  91. 
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la    EFFECT  OF  DEATH  UPON  THE  RIGHTS  OF  CREDITORS. 

1.  Common  Law, 

The  general  principles  of  the  common  law,  and  the  statutes 
in  aid  thereof,  made  prior  to  the  fourth  year  of  James  I,  so  far  as 
the  same  are  applicable  to  our  country,  and  not  inconsistent  with 
the  laws  or  constitution  of  the  United  States,  or  the  state  of 
Arkansas,  constitute  the  rule  of  decision  in  all  civil  contro- 
versies, {a) 

2.  Choses  in  Action,  Bills  of  Exchange,  and  Promissory  Notes. 

All  bonds,  bills,  notes,  and  agreements  in  writing  for  the  pay- 
ment of  money,  may  be  assigned,  so  that  the  assignee  may 
sue  thereon,  in  the  same  manner  as  the  original  payee ;  the  obli- 
gor, however,  not  to  be  precluded  from  any  defence  or  set-off 
which  he  might  have  made  to  the  action  before  the  assignment. 
The  indorsers  or  assignors  of  any  instrument  in  writing  assigna- 
ble by  law  for  the  payment  of  money  alone,  on  receiving  due 

(o)  R.  S.  183.       '   . 
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notice  of  the  non-payment  or  protest  of  such  instrument,  are 
equally  liable  with  the  original  maker,  and  may  be  sued  jointly  or 
separately  with  him  (a)  t 

The  provisions  relative  to  discount  and  set-off,  do  not  apply 
to  promissory  notes,  or  bills  of  exchange  payable  to  order  at 
any  bank  of  the  state,  or  which  may  be  discounted  or  negotiated 
therein,  (b) 

No  person  can  be  charged  as  the  acceptor  of  a  bill  of  ex- 
change, unless  the  acceptance  be  in  writing ;  nor  if  the  accept- 
ance be  written  upon  any  other  paper  than  the  bill,  except  in 
favor  of  a  person  to  whom  the  acceptance  shall  have  been  shown, 
and  who  on  the  faith  thereof  has  given  a  valuable  consideration 
for  the  bill.  The  remedy  upon  bills  of  exchange  both  foreign  and 
inland,  and  upon  promissory  notes  payable  in  bank,  is  governed 
by  the  rules  of  the  law  merchant,  as  to  days  of  grace,  protest, 
and  notice. 

All  joint  obligations  are  to  receive  the  same  construction, 
and  have  the  same  effect  as  if  they  were  joint  and  several,  (e) 

A  scrawl  affixed  as  a  seal  to  an 'instrument  which  professes 
on  its  face  to  be  sealed,  shall  have  the  force  and  effect  of 
one.  (d) 

Damages  upon  protested  bills  of  exchange. — Upon  bills  of  ex- 
change expressed  to  be  for  value  received  in  the  state,  drawn 
upon  any  person  at  any  place  within  the  same,  if  protested  for 
non-acceptance,  or  non-payment,  damages  will  be  allowed  at  the 
rate  of  two  per  cent,  on  the  principal  sum  specified  in  the  bill ; 
if  drawn  within  the  state,  but  payable  in  any  of  the  states  of  Ala- 
bama, Louisiana,  Mississippi,  Tennessee,  Kentucky,  Ohio,  Indi- 
ana, Illinois,  Missouri,  or  any  point  on  the  Ohio  river,  four  per 
cent,  damages ;  if  drawn  within  the  state,  but  payable  at  any 
place  within  the  United  States,  not  already  mentioned,  damages 
at  the  rate  of  five  per  cent,  on  the  principal  sum ;  if  drawn 
within  the  state  and  payable  beyond  the  limits  of  the  United 
States,  damages  at  the  rate  of  ten  per  cent.  Damages  may 
also  be  recovered  by  the  holder  from  the  acceptor,  at  the  rate  of 
two  per  cent,  on  inland  bills  ;  at  the  rate  of  six  per  cent,  on  bills 
drawn  upon  any  person  at  a  place  within  the  state,  by  a  person 

(fl)  R.  8. 107«  149.        (6)  Acts  of  1838, 10.         (c)  R.  S.  475.        (41)  lb.  187. 
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without  the  state,  but  within  the  United  States ;  at  the  rate  of 
ten  per  cent,  on  bills  drawn  on  a  person  within  the  state,  by  a 
person  at  a  place  without  the  limits  of  the  United  States.  In  ad- 
dition to  the  damages  thus  allowed,  the  holder  may  recover  besides 
costs  of  protest,  interest  at  the  rate  of  ten  per  cent,  from  the  date 
of  the  protest  until  payment,  (a) 

3.  Interest 

Parties  may  stipulate  for  any  rate  of  interest  not  exceeding 
ten  per  cent  on  a  contract,  whether  under  seal  or  not,  for  the 
payment  of  money.  When  no  rate  of  interest  is  fixed  by  the 
parties  in  their  agreements,  six  per  cent,  is  the  rate  established  by 
law.  All  contracts  in  which  more  than  ten  per  cent,  interest  is 
reserved,  are  void,  except  in  the  case  of  bills  of  exchange  and 
promissory  notes  which  have  passed  into  the  hands  of  an  inno- 
cent holder,  for  a  valuable  consideration  without  notice  of  the 
usury.  The  usurious  lender  is  liable  to  no  penalty,  but  the  bor- 
rower who  has  paid  the  usury  may  recover  the  same,  by  action 
at  any  time  within  one  year  following  the  payment,  (b) 

4.  Frauds, 

The  English  statute  of  frauds  and  perjuries  has  been  adopted, 
except  in  the  addition  of  the  words  "  agreement,  promise,  or  con- 
tract "  in  the  clause  requiring  a  writing,  (c) 

The  statutes  against  fraudulent  conveyances,  have  been 
adopted  without  any  material  alteration,  (d) 

5.  Limited  Partnerships. 

Limited  partnerships  were  authorized  by  an  act  passed  in 
1838.  The  details  of  the  act  are  almost  identical  with  those  of 
Wisconsin,  (e) 

(•)  R.  8.  149.        (6)  lb.  469.        («)  lb.  186.        (rf)  lb.  413.        (rf)  lb.  599. 
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'6.  Effect  of  Marriage  upon  Rights  of  Property, 

A  married  woman  may  acquire  the  legal  title  to  any  real  or 
personal  estate,  which  may  come  to  her  during  coverture  by  be- 
quest, demise,  gift,  or  distribution,  unless  the  same  comes  from 
her  husband.  A  woman  possessed  of  slaves  at  the  time  of  her 
marriage,  or  who  may  become  entitled  to  the  same  during  cover- 
ture, shall  hold  them  as  her  separate  property,  exempt  from  any 
liability  for  the  debts  or  contracts  of  her  husband.  The  title  to 
6uch  slaves  is  to  be  transferred  in  the  manner  required  by  law  for 
the  disposition  of  the  real  estate  of  feme  coverts.  The  husband, 
however,  may  manage  such  slaves,  and  receive  and  enjoy  the 
proceeds  of  their  labor  during  coverture.  To  entitle  a  married 
woman  to  the  benefit  of  these  provisions,  the  law  requires  that 
she  and  her  husband  should  make  out  a  schedule  of  the  property 
derived  through  her,  under  oath,  to  be  verified  by  the  oath  of  some 
other  reputable  person,  and  filed  in  the  recorder's  ofliice  of  the 
county  within  which  the  property  is,  as  well  as  within  which 
they  live,  (a) 

7.  Limitation  of  Actions. 

Actions  upon  promissory  notes  or  other  writings  not  under 
seal,  mtist  be  commenced  within  five  years  after  the  cause  of  ac- 
tion accrues  ;  upon  all  sealed  instruments,  judgments,  and  decrees, 
within  ten  years ;  all  actions  of  account,  assumpsit,  or  case,  found- 
ed on  any  other  contract  or  liability,  three  years.  There  is  the 
usual  saving  in  favor  of  infants,  feme  coverts,  and  persons  non 
compos  mentis,  after  jthe  removal  of  their  respective  disabilities, 
for  the  period  of  limitation.  Non-residents  are  subject  to  the 
limitation  equally  with  residents,  except  where  a  debtor  has  ab- 
sconded from  another  state  into  Arkansas,  without  the  knowledge 
of  his  creditor.  (6) 

Any  acknowledgment  to  take  a  case  out  of  the  operation  of 
the  statute,  or  to  bind  a  person  for  a  debt  contracted  during  in- 
fancy, must  be  in  writing.  One  joint  contractor  or  executor  is 
not  bound  by  the  promise  of  another,  (c) 

'  (s)  Acts  of  1846,3(1  (6)  lb.  39.  (c)  R.  8. 598,581. 
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8.  Attachment 

Any  creditor  who  will  make  an  affidavit  or  procure  that  of 
some  credible  person,  stating  that  a  person  is  justly  indebted  to 
the  plaintiff  in  a  sum,  to  be  named,  exceeding  one  hundred  dollars, 
and  that  such  person  is  a  non-resident  of  the  state,  or  is  about  to 
remove  from  the  state,  or  to  remove  his  goods  and  effects  out  of 
the  state,  or  so  secretes  himself  that  the  ordinary  process  of  law 
cannot  be  served  upon  him,  and  at  the  same  time  files  a  bond  with 
sufficient  security,  conditioned  to  prove  his  debt  or  demand  on  a 
trial  at  law,  or  to  pay  such  damages  as  may  be  adjudged  against 
him,  may  obtain  a  writ  of  attachment  against  any  estate,  real  or 
personal,  of  his  debtor,  in  whose  soever  hands  to  be  found,  within 
the  county.  Process  of  garnishment  may  be  served  at  the  same 
time  upon  any  person  supposed  to  be  indebted  to  the  defendant. 
The  usual  proceedings  are  had,  when  the  plaintiff  disputes  the 
return  of  the  garnishee,  to  try  the  truth  of  the  same,  and  a 
judgment  is  rendered  accordingly ;  as  also  where  any  third  person 
contests  the  title  of  the  defendant  to  a  portion  of  the  property 
<5laimed.  After  the  ordinary  notice  by  publication,  a  judgment 
may  be  rendered  against  the  defendant,  and  so  much  of  the  pro- 
perty attached  may  be  sold  as  is  necessary  to  satisfy  the  claim 
of  the  plaintiff. 

There  are  similar  provisions  for  attachments  before  justices 
of  the  peace,  when  the  debt  does  not  exceed  one  hundred  dol- 
lars, (b) 

Attachment  of  vessek. — Boats  and  vessels  of  all  descriptions, 
navigating  any  of  the  waters  of  the  state,  are  made  liable  for 
debts  contracted  by  the  owners,  masters,  supercargoes,  or  assign- 
ees thereof,  on  account  of  work  done  or  supplies  furnished  to 
such  boat,  (c) 

9.  Proceedings  in  Civil  Suits. 

Process. — Suits  may  be  commenced  in  civil  actions  in  one  of 
three  modes,  viz. :  by  a  writ  of  summons,  a  capias  ad  responden- 
dum, or  an  attachment  of  property.     The  latter  of  these  modes 

(«)  IL  S.  115.  (h)  lb.  109.  {e)  lb.  195. 
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has  been  considered  under  a  separate  title.  The  second  can  only 
be  resorted  to  in  the  cases  pointed  out  under  the  title  ^'Imprison- 
ment  for  Debt"     The  first  is  the  ordinary  mode. 

Organization  of  courts. — General  civil  jurisdiction  is  confid- 
ed to  the  Circuit  Courts,  which  are  to  be  held  twice  a  year  in 
each  county  of  the  state. 

All  writs  taken  out  at  a  longer  interval  than  fifteen  days  be- 
fore the  first  day  of  an  ensuing  term  of  the  Circuit  Court  shall  be 
returnable  to  such  term ;  otherwise,  to  the  first  day  of  the  next 
ensuing  term.  Where  a  writ  is  executed  thirty  days  before  the 
return  day,  the  suit,  unless  good  cause  is  shown  for  a  continuance, 
will  be  tried  at  such  return  term.  Where  a  party  is  served  with 
process  fifteen  days  before  the  return  day,  he  must  appear  at  the 
term  to  which  the  process  is  returnable  and  plead  to  the  action. 
The  suit  may  be  continued  for  good  cause  at  the  first  and  second 
term,  but  the  party  so  continuing  is  bound  to  be  ready  for  trial  at 
the  third  term. 

Imprisonment  for  debt. — Imprisonment  for  debt  upon  either 
mesne  or  final  process  is  allowed  in  no  case,  except  that  of  fraud, 
alleged  by  the  plaintiff  and  supported  by  his  own  affidavit  and 
that  of  some  other  creditable  and  disinterested  person  as  to  the 
facts  upon  which  the  allegation  is  founded,  (a) 

This  act  would  seem  to  have  virtually  superseded  the  Insol- 
vent Law  of  Arkansas,  whose  provisions  seem  intended  for  the 
benefit  of  persons  imprisoned  or  Hable  thereto. 

Judgments  and  execution. — Judgments  in  the  Circuit  Court, 
constitute  a  lien  upon  the  lands  of  the  defendant,  situate  in  the 
county  for  which  the  court  is  held,  for  the  term  of  three  years, 
subject  to  be  revised  afterwards  by  scire  facias.  The  term  "  real 
estate''  includes  all  interest  in  land,  legal  or  equitable,  which  can 
be  sold  on  execution,  (b)  Execution  against  the  body  of  the  de- 
fendant is  only  allowed  in  cases  of  fraud.  The  ordinary  writ  of 
execution  is  a  writ  of  fieri  facias,  which  runs  against  the  goods 
and  chattels,  lands  and  tenements  of  the  debtor  :  it  may  issue  from 
a  court  of  record  into  any  county  in  the  state,  and  is  returnable 
on  the  second  day  of  the  next  term  of  the  court. 

The  right  of  pre-emption  upon  public  lands  within  the  state, 

(a)  Acts  of  1843, 118;  {h)  R.  S.  477. 
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cannot  be  sold  under  execution,  {a)  But  all  other  inter^ts  in  land, 
whether  legal  or  equitable,  goods  and  chattels,  slaves,  rights  and 
shares  in  the  stock  of  any- incorporated  company,  bills  or  eviden- 
ces of  debt  issued  by  any  moneyed  corporation,  may  be  taken  and 
sold. 

Personal  estate,  or  real  estate  to  which  the  lien  of  the  judgment 
does  not  extend,  is  bound  only  from  the  time  of  the  delivery  of  the 
writ  of  execution  to  the  officer  of  the  proper  county. 

Executions  are  returnable  on  the  second  day  of  the  next  term 
of  the  court  thereafter.  Before  any  sale  of  personal  property,  the 
officer  must  give  at  least  ten  days'  notice  of  the  time  and  place  of 
sale,  by  public  advertisement.  The  defendant  may  retain  posses- 
sion of  the  property  in  the  interim,  by  giving  a  bond  with  sufficient 
surety  conditioned  for  its  forthcoming  on  the  day  of  sale,  (b)  If 
such  bond  is  forfeited,  judgment  may  be  entered  up  thereon  with- 
out notice  at  the  first  term  after  the  bond  was  given,  (c)  and  upon 
this  Judgment  no  delivery  bond  will  be  allowed,  (d) 

Whenever  an  execution  is  returned,  "  no  property  found,"  the 
plaintijf  may  file  a  bill  in  Chancery  and  subject  to  the  satisfaction 
of  his  judgment  any  equitable  interest  or  chose  in  action  of  his 
debtor,  (e)  When  the  plaintiff  in  a  judgment  believes  that  any 
third  person  is  indebted  to  the  defendant,  or  has  effects  of  bis  in 
possession,  he  may  sue  out  a  writ  of  garnishment  against  such 
person,  whereupon  proceedings  are  had  similar  to  those  which 
take  place  in  attachments.  (/)  A  judgment  debtor  of  the  defendant 
is  not  however  subject  to  this  process,  (g) 

Remedy  against  sheriffs  and  attorneys  for  failure  to  pay  over 
moneys  collected, — Where  an  officer  who  has  collected  money  up- 
on an  execution,  fails  to  have  the  same*  in  court  ready  to  pay  over 
to  the  proper  person,  the  party  aggrieved  may,  upon  motion,  after 
two  days'  previous  notice,  obtain  a  judgment  against  the  officer  for 
the  amount  in  his  hands  with  lawful  interest,  and  ten  per  cent, 
damages  per  month  thereon,  to  be  computed  from  the  time  when 
the  execution  was  returnable  until  paid :  or  the  same  may  be  re- 
covered in  an  action  against  the  officer  and  his  securities.  (A) 

{a)  Acts  of  1840,  9.           (6)  R.  S.  379  to  386.  (e)  Acts  of  1843, 49. 

(d)  Acts  of  1840,  59.                    (e)    R.  S.  ITS.  (/)  lb.  434. 

{g)  Trowbridge  v,  Meaiw,  5  Aik.  135.  (A)  R.  8.  384. 
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The  court  may  also  render  a  summary  judgment,  upon  motion, 
against  any  attorney  for  the  amount  of  money  received  by  him 
for  the  use  of  his  clients  and  costs,  (a) 

10.  Effect  of  Death  upon  the  Rights  of  Creditors. 

The  administration  of  the  estate  of  decedents  is  conducted  un- 
der the  eye  and  control  of  Courts  of  Probate.  It  is  the  duty  of  the 
executor  or  administrator,  within  thirty  days  after  letters  testa- 
mentary or  of  administration  have  been  granted  upon  any  estate, 
to  give  notice  of  the  fact  by  publication  for  six  weeks  in  some 
newspaper  printed  in  the  state,  and  by  advertisement  at  the  door 
of  the  court  house,  requiring  all  creditors  to  exhibit  their  claims 
properly  authenticated,  within  one  year  from  the  date  of  the  let- 
ters. The  lands  and  tenements,  improvements  upon  the  public 
lands,  as  well  as  the  personal  estate  of  a  deceased  person,  consti- 
tute assets  in  the  hands  of  his  executors  for  the  payment  of  debts. 
Real  estate  will  only  be  sold  for  the  payment  of  debts  where  it  ap- 
pears to  the  satisfaction  of  the  Court  of  Probate,  upon  a  petition 
filed  by  the  executor  or  administrator  that  the  personal  estate  is 
not  sufficient  for  that  purpose.  Demands  may  be  exhibited  against 
the  estate  of  a  deceased  person  either  by  instituting  a  suit  against 
the  personal  representative,  or  by  serving  upon  him  a  written  no- 
tice stating  the  amount  and  nature  of  the  claim,  and  accompanied 
by  a  copy  of  the  instrument  of  writing  or  account  upon  which  it 
was  founded :  in  either  case,  the  demand  to  be  verified  by  the 
affidavit  of  the  complainant.  Where  an  executor  allows  a  claim, 
it  is  to  be  filed,  with  his  indorsement  thereon  to  that  eflTect,  in  the 
clerk's  office  of  the  Court  of  Probate  ;  if  rejected  by  the  executor 
or  administrator,  it  may  be  presented  to  and  allowed  by  the  Court 
of  Probate.  The  following  order  is  to  be  observed  in  the  payment 
of  debts :  first,  funeral  expenses ;  second,  expenses  of  last  sickness ; 
third,  judgments  rendered  agsunst  the  deceased  in  his  lifetime,  and 
which  are  liens  on  the  lands  of  which  he  died  possessed ;  fourth, 
all  dematids,  without  regard  to  quality,  which  have  been  exhibited 
to  the  executor  or  administrator  properly  authenticated,  within 
4>ne  year  after  the  first  granting  of  letters  on  the  estate ;  fifth,  all 

(•)  R.  8.  199. 
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such  demands  as  may  have  been  so  exhibited,  after  the  expiration 
of  one  year,  and  within  two  years  from  the  grant  of  letters  on  the 
estate.  All  demands  not  exhibited  before  the  expiration  of  two 
years,  to  be  absolutely  barred. 

It  is  the  duty  of  the  representative  to  present  to  the  Court  of 
Probate  at  the  expiration  of  one  year  from  the  grant  of  letters  of 
administration,  and  at  a  corresponding  term  each  subsequent  year 
until  his  administration  account  is  closed,  a  complete  statement  of 
his  accounts  with  the  estate,  its  creditors  and  debtors :  and  in  de- 
fault thereof  he  may  be  compelled  by  the  Court  of  Probate.  Such 
account  is  to  be  continued  until  the  next  term  of  the  court,  that 
any  person  interested  may  file  exceptions  to  any  item  therein,  to 
be  rejected  or  confirmed  by  the  Court  of  Probate,  or  auditors  to 
whom  it  may  refer  the  examination  of  the  same,  (a) 

Upon  the  death  of  a  married  man  his  widow  is  not  only  enti- 
tled to  dower  in  his  real  estate,  but  to  a. life  estate  in  one  third  of 
his  slaves,  and  an  absolute  estate  in  one  third  of  the  personalty 
owned  by  him  at  the  time  of  death,  or  where  there  are  no  children, 
one  half  of  the  personalty,  by  a  right  paramount  to  that  of  credi- 
tors, and  without  regard  to  the  amount  of  the  husband's  indebted- 
ness. (6)  Her  title  to  this  interest  stands  upon  the  same  footing  as 
to  her  dower  in  realty.  The  choses  in  action  of  the 'husband  are 
not  however  embraced  under  the  term  of  personal  estate. 

(a)  R.  8.  65  to  97.  (b)  HilPs  Administnton  «.  Mitchell,  5  Ark. 
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1.    BILLS  AND  NOTBB 
&    OONTRACT  OF  BALE. 

3.  FEAUD. 

4.  UrTBRBOT. 

5.  EFFECT  OF  MARRIAGE  UPON  RIGHTS  OF  PROPERTY. 

6.  PARTNERSHIPS. 

7.  PRlVlLEGBS. 

8.  PRESCRIPTION. 

9.  EFFECT  OF  DEATH  UPON  THE  RIGHTS  OF  CREDITORS. 
10.    INSOLVENCY. 

IL    REMEDIES  TO  RECOVER  DEBTS. 


1.  BiOs  and  Notes, 

The  general  principles  of  the  English  common  law  prevail 
in  Louisiana,  except  where  they  have  been  altered  by  statute. 
There  is  no  distinction,  however,  between  sealed  and  unsealed 
instruments. 

No  bill  of  exchange,  promissory  note,  or  other  obligation  for 
the  payment  of  money,  can  be  received  as  evidence  of  debt, 
where  the  whole  sum  expressed  in  such  instrument  is  only  ex- 
pressed in  figures,  unless  the  same  is  accompanied  by  proof  that 
the  bill,  note,  or  obligation,  was  given  for  the  sum  therein 
declared  to  be  due  and  payable.  The  cents  or  fractional  parts 
of  the  dollar  may  be  expressed  in  figures  only. 

The  first  of  January,  the  eighth  of  January,  the  twenty- 
second  of  February,  the  fourth  of  July,  the  twenty-fifth  of  De- 
cember, Sundays,  and  Good  Friday  are  days  of  public  rest. 
When  the  third  or  both  third  and  second  day  of  grace  upon  a 
biU  of  exchange  or  promissory  note  falb  upon  a  day  of.  rest,  such 
note  or  bill  shall  become  due,  in  the  one  case,  on  the  second,  and 
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in  the  other,  on  the  first  day  of  grace.  In  computing  the  delay 
allowed  for  giving  notice  of  non*payment  or  non-acceptance  of  a 
bill  of  exchange  or  promissory  note,  the  days  of  public  rest  are 
not  counted. 

Damages  upon  bills  of  exchange  drawn  or  n^otiated  within 
the  state,  which  have  been  protested  for  non-acceptance  or  non- 
pajrment,  are  thus  regulated ;  upon  bills  drawn  on  and  payable  in 
foreign  countries,  ten  per  cent,  upon  the  principal  sum  therein 
specified ;  upon  biUs  drawn  on  and  payable  in  any  other  state  of 
the  United  States,  five  per  cent,  upon  the  principal  sum.  These 
damages  are  in  lieu  of  interest  and  all  charges  incurred  up  to  the 
time  of  protest  and  notice,  but  from  such  time  the  holder  may 
recover  lawiul  interest  upon  the  aggregate  amount  of  the  principal 
sum  and  damages.  Where  the  contents  of  the  bill  are  expressed 
in  the  money  of  account  of  the  United  States,  the  amount  of  the 
principal  sum  and  damages  are  to  be  determined  without  any 
reference  to  the  rate  of  exchange  existing  between  the  place  at 
which  the  bill  was  drawn  and  that  upon  which  it  was  drawn. 
When  the  contents  of  the  bill  are  expressed  in  the  money  of  ac- 
count, or  currency  of  any  foreign  country,  then  the  principal  sum 
and  also  the  rate  of  damages,  are  to  be  determined  by  the  rate  of 
exchange ;  but  if  the  value  of  such  foreign  coin  is  fixed  by  the 
laws  of  the  United  States,  that  value  must  prevail,  (a) 

2.  Contract  of  Sak. 

Not  only  all  corporeal  objects,  such  as  movables  and  immova- 
bles, slaves,  live  stock  and  produce,  but  also  incorporeal  things, 
such  as  a  debt,  an  inheritance,  a  servitude,  or  any  other  right, 
may  be  sold.  (()  The  assignee  may  sue  in  his  own  name,  for  a 
cession  of  actions  takes  place  between  assignor  and  assignee. 
Possible  or  contingent  interests  may  also  be  sold,  (c) 
The  succession  of  a  living  person  cannot  be  sold.  The  sale 
of  a  thing  claimed  as  the  property  of  another,  cannot  be  made, 
pending  an  action  therefor,  so  as  to  prejudice  the  right  of  the 
claimant,  (d) 

(•)  Bdkrd  &  Cnny't  DigeM,  40.       (6)  CM  Codt,  3434.       (e)  lb.  3436. 
(d)  n».  3438. 
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Whenever  the  contract  between  th^  parties  is  to  give  one 
thing,  whatever  it  may  be,  except  money,  for  another,  it  is  called 
an  exchange,  and  not  a  sale. 

He  against  whom  a  litigious  right  has  been  transferred,  may 
release  himself  by  paying  to  the  transferee  the  real  price  of  the 
transfer,  with  interest  from  its  date,  (a) 

This  provision  does  not  apply  where  the  transfer  has  been 
made  to  a  co-heir  or  co-proprietor  of  the  right,  or  to  a  creditor 
on  payment  of  a  debt,  or  to  the  possessor  of  the  inheritance  sub- 
ject to  the  litigious  right.  (6) 

The  sale  of  a  thing  includes  that  of  its  accessories,  and  of 
whatever  has  been  destined  for  its  constant  use,  unless  there  is  a 
reservation  to  the  contrary,  (c) 

The  sale  or  transfer  of  a  debt  includes  every  thing  which 
is  an  accessory  to  the  same,  as  suretiship,  privileges  and  mort- 
gages, (d) 

The  vendor  of  a  debt  or  incorporeal  right  warrants  its 
existence  at  the  time  of  the  transfer,  but  does  not,  without 
some  express  stipulation,  warrant  the  solvency  of  the  debtor,  (e) 

The  transfer  of  debts  and  incorporeal  rights  is  complete  by  the 
consent  of  the  p^ies  and  transferring  the  evidence  of  claim.  But 
as  to  third  persons,  the  assignment  is  incomplete  until  notice  has 
been  given  to  the  debtor.  This  notice  is  equivalent  to  the  delivery 
of  movables,  and  until  it  has  been  given,  the  debt  assigned  is 
liable  to  be  attached  in  the  hands  of  the  debtor  by  the  creditor  of 
the  original  creditor  or  assignor. 

According  to  the  Code,  2421,  a  contract  between  husband 
and  wife  is  only  valid  in  the  following  cases  : 

1.  When  one  of  the  spouses  makes  a  transfer  of  property  to 
the  other,  who  is  judicially  separated  from  him  or  her  in  payment 
of  his  or  her  rights. 

2.  When  the  transfer  made  by  the  husband  to  the  wife, 
although  not  Separated,  has  a  legitimate  cause,  as  the  replacing 
of  her  dotal  or  other  effects  alienated. 

*  3.  When  the  wife  makes  a  transfer  of  property  to  her  hus- 
band, in  paymeat  of  a  sum  promised  to  him  as  a  dowry. 

(a)  C.  C.  36ai.     (»)  lb.  9®4.     («)  lb.  3436.    («  ffi.  9615. 
(<)  lb.  3616, 3617. 
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8.  Frauds. 

#  The  law  does  not  recognize  as  against  third  persons  acting  in 
good  faith,  a  sale  of  movables  unaccompanied  by  delivery.  The 
creditors  of  the  vendor  may  treat  the  sale  as  a  nullity  and  seize  the 
property  under  a  fi.  fa.  without  resorting  to  an  action  to  annul  the 
sale,   (a) 

No  provisions  similar  to  those  of  the  statute  of  frauds,  chap- 
ter 2,  prevail  in  Louisiana  in  reference  to  personal  property.  A 
verbal  sale  of  all  movable  effects,  whatever  may  be  their  value, 
is  valid.  Any  agreement,  however,  relative  to  personal  property, 
where  the  vaJue  exceeds  five  hundred  dollars,  must  be  proved  by  at 
least  one  credible  witness,  and  other  corroborating  circumstan- 
ces. (6) 

The  debt  of  another  is  a  sufficient  consideration  to  support  a 
contract  or  promise  tq  pay  it.  (c) 

All  sales  of  immovable  property  or  shares  must  be  made  by 
authentic  act,  or  under  private  signature,  (d) 

A  verbal  disposition  of  such  property  will  be  good  as  against 
the  vendor,  as  well  as  against  tlie  vendee,  who  confesses  it  upon 
oath,  provided  actual  delivery  has  been  made  of  such  property,  (e) 

There  are  various  contracts  which  the  code  declares  fraudu* 
lent  as  to  the  creditors  of  the  debtor,  and  allows  to  be  set  aside 
upon  an  action  brought  for  that  purpose.  To  set  aside  a  deed  as 
fraudulent,  the  creditor  bringing  the  action  must  have  been  one 
at  the  time  of  its  execution,  unless  it  can  be  proved  that  the  deed 
was  made  with  an  actual  intention  to  defraud  future  creditors.  (/) 

Every  contract  is  deemed  fraudulent  towards  creditors,  when 
the  obligee  knew  that  the  obligor  was  in  insolvent  circumstances, 
and  when  such  contract  gives  to  the  obligee,  if  he  be  a  creditor, 
any  advantage  over  other  creditors  of  the  obligor,  (g) 

The  proceeding  to  set  aside  such  a  contract  where  it  was  made 
for  the  purpose  of  securing  a  just  debt,  must  be  brought  within  one 
year  after  its  execution.     The  knowledge  of  a  person's  insolvency 

(a)  C.  C.  1916, 1917.    Jorda  o.  Lewis,  1  Louuriana  Amraal  R.  59. 

(6)  C.  C.  2S57. 

(e)  Laatiqoe  v.  Baldwin,  5  Mart.  Rep.  194 ;  Flood  v,  Thomas,  5  N.  S.  41. 

(<0  C.  C.  3415.        («)  lb.  3355.        (/)  17  Man.  La.  96.        ig)  C.  C.  197». 
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will  not  invalidate  any  sale  of  property,  or  other  contract  made  in  the 
usual  course  of  business,  or  any  payment  of  a  just  debt  in  money,  (a) 
Any  gratuitous  contract  will  be  presumed  to  have  been  made  in 
fraud  of  creditors,  if  at  the  time  of  making  it  the  debtor  had  not,^ 
over  and  above  the  amount  of  his  debts,  twice  the  amount  of  the 
property  passed  by  such  contract,  (b) 


4.  Interest. 

There  are  two  rates  of  interest ;  the  legal  and  conventional. 
The  former  is  five  per  cent.,  the  latter  eight.  The  reservation  of 
usurious  interest  does  not  subject  the  lender  to  the  loss  of  his  debt, 
but  of  the  usurious  excess  only. 

Interest  is  not  a  necessary  incident  to  a  claim  for  money  due. 
It  must  be  expressly  provided  for,  or  it  cannot  be  recovered  save 
from  the  time  when  a  demand  was  made  for  payment  of  a  debt, 
or  a  suit  instituted  to  recover  it.  (c) 

.5  Effect  of  Marriage  upon  Rights  of  Property, 

The  law  of  Louisiana  upon  this  subject  differs  essentially  from 
the  civil,  the  French  or  the  common  law.  Every  marriage  con- 
tracted in  the  state,  superinduces  of  right,  if  there  be  no  stipula- 
tion to  the  contrary,  a  partnership  or  community  of  gains,  in  re- 
lation to  their  future  acquisitions.  A  marriage  contracted  out  of 
the  state,  between  persons  who  afterwards  come  to  live  in  it,  is 
subjected  to  this  community  of  gains  with  respect  to  all  property 
acquired  after  their  arrival.  The  property  which  is  owned  by  the 
wife  at  the  time  of  marriage,  of  whatever  nature  it  may  be,  com- 
poses no  part  of  the  stock  in  trade ;  but  remains  her  separate 
property,  as  also  that  which  she  may  acquire  during  marriage, 
by  inheritance,  or  donation  to  her  particularly.  The  common 
property  consists  only  of  the  profits  of  the  property  of  which  the 
husband  has  the  administration,  of  the  produce  of  their  reciprocal 
industry,  and  of  all  the  property  acquired  during  the  marriage  by 
both  or  either,  except  donations  made  to  one  ef  the  parties  or  an 
inheritance  falling  to  either.     The  debts  of  both  husband  and 

(a)  C.  C.  1981.  (h)  lb.  1975,  (e)  lb.  1939  ta  19J9. 
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wife  anterior  to  marriage  must  be  acquitted  out  of  their  p^sonal 
and  individual  effects ;  but  debts  contracted  during  the  marriage 
enter  into  the  partnership  or  community  of  gains,  and  must  be 
acquitted  out  of  the  common  fund.  The  wife  or  her  heirs  may 
exonerate  themselves  from  the  payment  of  any  debts  by  re* 
nouncing  the  community.  On  renouncing,  the  wife  loses  all 
right  to  the  effects  of  the  partnership,  but  she  is  entitled  to  take 
back  what  she  brought  into  marriage.  The  husband  in  relation 
to  the  common  acquisitions  is* the  absolute  head  and  master  of  the 
partnership ;  he  may  dispose  of  the  whole  without  the  wife's 
consent.  But  he  cannot  convey  the  common  estate,  or  the 
gains,  to  the  injury  of  the  wife  during  coverture,  and  she  may  by 
an  action  brought  after  the  husband's  death,  set  aside  such  aliena^ 
tion.  During  the  existence  of  the  community  the  wife  has  a  right 
to  the  administration  of  her  separate  estate,  though  she  cannot 
alienate  it  without  her  husband's  consent,  and  upon  her  death  the 
same  descends  to  her  heirs,  as  well  as  all  moneys  received  by  her 
husband  on  account  of  it.  Upon  the  dissolution  of  the  marriage, 
all  the  effects  the  husband  and  wife  reciprocally  possess,  are  pre- 
sumed common  effects,  unless  they  satisfactorily  prove  which  of 
such  effects  they  brought  in  marriage,  or  have  been  given  them 
separately,  or  they  have  respectively  inherited.  These  common 
effects  are  divided  equally  at  the  dissolution  of  the  marriage, 
between  husband  and  wife,  or  their  heirs,  however  unequal  the 
portions  which  they  brought  in  marriage. 

The  most  usual  convention  by  marriage  contract  is  the  settle* 
ment  of  dowry,  or  the  marriage  portion.  By  dowry  is  meant  that 
property  which  the  wife  brings  to  the  husband,  to  aid  in  support- 
ing the  charges  of  matrimony.  Whatever  is  settled  on  her  by 
the  contract,  either  by  herself  or  parents,  or  even  strangers, 
whether  in  money  or  otherwise,  constitutes  her  dowry.  It  can 
neither  be  settled  nor  augmented  during  marriage.  The  husband 
cannot  be  deprived  of  the  administration  of  it,  except  on  a  sepa- 
ration of  property  when  it  is  in  danger  from  his  dissipation  or 
extravagance.  If  it  consists  of  movable  effects,  estimated  by 
the  contract,  they  become  the  property  of  thS  husband,  and  the 
^timated  value,  which  he  owes  her  constitutes  the  dower,  and  its 
restitution  is  secured  by  a  tacit  mortgage  on  all  the  immovables 
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of  the  husband,  and  of  the  con^munity,  and  a  privilege  on  his  im- 
movables. But  immovables  settled  as  dowry,  even  at  an  esti- 
mation, remain  the  property  of  the  wife  unless  expressly  declared 
otherwise.  The  dowry  is  inalienable  even  with  the  consent  of 
both  husband  and  wife,  unless  express  authority  be  given  for  the 
purpose  by  the  marriage  contract,  except  foi*  the  establishment  of 
the  wife's  children  by  a  former  marriage  with  the  husband's  con- 
sent, or  for  the  establishment  of  their  Qommon  children.  There 
are  some  other  cases  in  which  the  dowry  may  be  sold  by  author- 
ization of  the  judge,  such  as  for  the  purpose  of  liberating  hus- 
band or  wife  from  jail,  paying  debts  of  the  wife  or  the  person 
who  settled  the  dowry  of  a  date  certain,  anterior  to  the  marriage, 
or  for  the  purpose  of  making  heavy  repairs  indispensably  neces- 
sary for  preserving  the  immovables. 

Whenever  adequate  provision  has  not  been  made  for  the 
surviving  husband  or  wife,  by  testament  or  otherwise,  he  or  she 
is  entitled  to  a  marital  portion  ;  that  is,  one-fourth  of  the  estate 
in  full  property,  if  there  be  no  children,  the  same  for  life,  if  there 
be  but  three  or  a  smaller  number  of  children,  and  if  there  be 
more  than  three,  only  a  child's  portion  for  life,  independent  of 
any  legacy  in  his  or  her  favor. 

The  parties  may,  by  a  contract  previous  to  marriage,  regulate 
their  pecuniary  interest  as  they  please,  provided  their  agreement 
does  not  tend  to  alter  the  legal  order  of  descents,  not  to  derc^ate 
from  the  legitimate  authority  of  the  husband  as  the  head  of  the 
family,  and  contains  nothing  contrary  to  good  morals.  They 
may  stipulate  that  their  future  acquisitions  shall  be  regulated  by  the 
laws  of  any  state  of  the  Union,  and  renounce  the  laws  of  Louis- 
iana in  that  particular,  that  there  shall  exist  no  community,  or  a 
modified  one.  (a)  Such  a  stipulation  must  be  made  by  an  act 
before  a  notary,  and  two  witnesses. 


6.  Partnerships,  (b) 

The  law  of  partnership  differs  so  widely  in  the  jurisprudence 
of  Louisiana  from  ^he  principles  of  the  common  law,  that  a  brief 
sketch  of  its  most  important  features  is  submitted.    It  is  defined 

(a)  C.  C.  360  to  376.  (6)  C.  C.  425  to  438. 


LOUISIANA  443 


PfennerahipB. 


as  a  contract  for  the  mutual  participation  in  the  profits  which 
may  accrue  from  property,  credit,  skill  or  industry,  furnished  in 
determined  proportions  by  the  parties.  The  proportion  of  profits 
which  any  partner  is  to  receive,  or  of  the  losses  and  expenses 
which  he  is  to  bear,  may  be  regulated  by  stipulations  between  them- 
selves ;  but  a  stipulation  that  one  of  the  contracting  parties  may 
share  in  the  profits,  but  be  exempt  from  any  liability  for  the  losses 
of  the  partnership,  will  be  void,  both  as  respects  the  partners  and 
third  persons.  The  partnership  property  is  liable  to  creditors  of 
the  partnership  in  preference  to  those  of  the  individual  partner ; 
but  the  share  of  any  partner  may,  in  due  course  of  law,  be  seized 
and  sold  to  satisfy  his  individual  creditors,  subject  to  the  debts 
of  the  partnership ;  such  seizure  however,  if  legal,  working  a 
dissolution. 

Partnerships  are  divided  as  to  their  objects,  into  commercial 
and  ordinary  partnerships.  There  is  also  a  provision  for  anony- 
mous or  limited  partnership,  which  will  be  detailed.  There  is 
also  a  contract  or  relation,  called  partnership  in  commendam, 
which  may  be  attached  as  an  incident  to,  or  incorporated  with 
either  of  the  several  kinds  of  partnership. 

Commercial  partnerships  are  either  general  or  special,  and  may 
be  formed : 

1.  For  the  purchase  of  any  personal  property  and  the  sale 
thereof,  either  in  the  same  state,  or  changed  by  manufacture. 

2.  For  buying  or  selling  any  personal  property  whatever,  as 
factors  or  brokers. 

3.  For  carrying  personal  property  for  hire,  in  ships  or  other 
vessels. 

Under  the  last  article,  which  in  this  respect  has  altered  the 
general  commercial  law,  the  joint  owners  of  a  ship  or  other  ves- 
sels are,  in  all  transactions  relative  to  the  use  of  such  vessel,  or 
for  the  objects  of  the  association,  as  to  third  persons,  commercial 
partners,  and  responsible  as  such  in  solido.  (a) 

Ordinary  partnerships  are  such  as  are  not  commercial.  They 
are  divided  into  universal  and  particular  partnerships.  Ordinary 
partners  are  not  bound  in  solido  for  the  debt  of  the  partnership, 
and  no  one  of  them  can  bind  his  jpartners,  unless  they  have  given 


(a)  Btnchor  o.  Bell,  9  Robin.  163. 
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him  power  to  do  so,  either  specially  or  by  the  articles  of  partner- 
ship. In  an  ordinary  partnership,  each  partner  is  bound  for  his 
share  of  the  partnership  debt,  calculating  such  share  in  proportion 
to  the  number  of  the  partners;  without  any  attention  to  the  pro- 
portion of  stock  or  profits  each  is  entitled  to.  If  a  debt  be  con- 
tracted by  one  of  the  partners  of  an  ordinary  partnership,  who 
was  not  authorized,  either  in  his  own  name  or  that  of  the  part- 
nership, the  other  partners  will  be  bound  each  for  his  share,  pro- 
vided it  be  proved  that  the  partnership  was  benefited  by  the 
transaction. 

Universal  partnership  cannot  be  created  except  by  a  writing 
signed  by  the  parties  and  registered  in  the  manner  prescribed  by 
law.  It  is  a  contract  by  which  the  parties  agree  to  make  a  com- 
mon stock  of  all  the  property  they  possess ;  it  may  embrace  both 
real  and  personal  estate,  or  be  restricted  to  personal  only ;  it  may 
provide  that  the  property  itself  shall  be  common  stock,  or  tke 
fruits  only ;  any  stipulation  that  property  which  may  subsequently 
accrue  to  one  of  the  parties,  by  donation,  succession  or  legacy, 
shall  be  common  stock,  will  be  void.  Where  nothing  more  is 
agreed  between  the  parties  than  there  shall  be  a  universal  part- 
nership, it  will  extend  only  to  -the  profits  of  the  property  which 
each  shall  possess,  and  their  credit  and  industry.  If  commerciid 
business  is  carried  on  under  an  universal  partnership,  it  must  as 
to  that  business  be  governed  by  the  rules  applicable  to  commercial 
partnerships. 

Particular  partnerships  are  such  as  are  formed  for  any  busi- 
ness not  of  a  commercial  nature.  There  is.  nothing  worthy  of 
special  comment  in  reference  to  them. 

Partnership  in  commendam  is  formed  by  a  contract  in  which 
one  person  or  partnership  agrees  to  furnish  another  person  or 
pai^tnership  a  certain  amount,  either  in  property  or  money,  to  be 
em|;doyed  by  the  person  or  partnership  to  whom  it  is  furnished 
in  his  or  their  own  name  or  firm,  on  condition  of  receiving 
a  share  in  the  profits,  in  the  proportion  determined  by  the 
contract,  and  of  being  liable  to  losses  and  expenses  to  the 
amount  furnished,  and  no  more.  A  partner  in  commendam  is 
rather  viewed  as  a  simple  furnisher  of  funds,  than  as  a  partner. 
The  parties  may  regulate  by  their  covenant  the  proportion  of 
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profits  which  the  partner  in  commendam  is  to  receive,  and  .also 
as  respects  each  other,  the  proportion  of  losses  and  expenses  to 
be  borne  by  each  partner ;  but  as  respects  third  persons,  the  whole 
Slim  furnished  or  agreed  to  be  furnished  by  such  partner  is  liable 
for  the  debt  of  the  partnership.  If  he  has  paid  that  sum,  and  it 
has  b^n  lost  in  the  business  of  the  partnership,  he  is  exonerated 
from  any  other  payment.  A  partnership  in  commendam  must  be 
made  in  writing,  and  recorded  in  the  manner  prescribed  by  law, 
or  such  partner  will  be  subject  to  the  same  responsibilities  towards 
third  persons  as  attach  to  the  other  partners.  The  contract  must 
state  the  amount  to  be  furnished  by  the  partner  in  commendam, 
its  nature,  and  whether  it  has  been  advanced  in  the  proportion  of 
profits  he  is  to  receive,  and  of  the  expenses  and  losses  he  is  to 
bear.  It  must  be  signed  by  the  parties  in  the  presence  of  one  or 
more  witnesses,  and  recorded  in  full  by  the  officer  authorized  to 
record  mortgages  in  the  place  where  the  principal  business  of  the 
partnership  is  carried  on,  and  if  it  be  a  commercial  partnership, 
consisting  of  several  establishments  in  different  parts  of  the  state, 
it  must  be  recorded  in  each  of  such  places. 

The  partner  in  commendam  has  no  authority  to  bind  the  other 
partners  by  any  act  of  his.  The  business  of  the  concern  to 
which  he  has  made  the  advance  must  not  be  carried  on  in  his 
name,  either  singly  or  jointly  with  others,  or  by  him,  or  by  his 
agency  as  agent  for  the  other  parties,  but  by  the  person  or  persons 
to  whom  he  has  made  the  advance.  If  the  partner  in  commen- 
dam takes  any  part  in  the  business  of  the  partnership,  or  permits 
his  name  to  be  used  in  the  firm,  or  by  the  single  person  to  whom 
he  has  made  the  advance,  except  as  a  partner  in  commendam,  he 
will  be  liable  to  all  the  responsibilities  of  a  general  partner  in  the 
business.  * 

An  act  was  passed  in  1637,  authorizing  the  formation  and  pre- 
scribing the  rules  of  limited  or  anonymous  partnerships.  The 
first  section  of  the  act  authorizes  the  formation  of  such  a  com- 
pany, by  any  number  of  persons  who  may  be  willing  to  unite,  for 
the  purpose  of  carrying  on  manufacturing,  farming,  or  any  other 
branch  of  industry,  or  of  making  roads  or  canals,  or  of  making 
insurances;  such  association  not  to  embrace  more  than  one 
branch  of  industry. 
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The  second  section  limits  the  ci^ital  stock  of  such  company 
to  five  hundred  thousand  dollars. 

The  third  section  provides  for  the  execution  and  deposit,  with 
a  notary  pablic  at  the  time  of  the  formation  of  such  partnership, 
of  an  act,  containing, 

I.  The  name  and  style  under  which  the  partnenship  is' to  be 
conducted,  and  the  place  where  the  company  is  to  be  located. 

.2.  A  full  description  of  the  business  to  be  carried  on. 

3.  The  amount  of  capital  and  mode  of  payment. 

4.  The  names  of  the  partners  and  amount  of  their  respective 
contributions. 

5.  The  period  at  which  the  partnership  is  to  commence  and  at 
which  it  is  to  dissolve. 

6.  The  number  of  directors  or  agents  to  be  appointed  to 
transact  the  business  of  the  company. 

7.  The  power  of  such  officers. 

8.  The  duration  of  their  services. 

9.  The  provision  for  liquidating  the  afiairs  of  the  company  on 
its  dissolution. 

10.  The  powers  of  the  persons  intrusted  with  such  duty. 

II.  The  time  when  the  dividends  of  the  clear  profits  are  to  be 
declared  and  paid. 

When  such  act  has  been  executed  and  signed  by  the  parties, 
the  notary,  and  two  competent  witnesses,  it  shall  be  published  at 
full  length  in  the  paper  published  in  the  parish  where  the  com- 
pany is  forme<J,  and  in  two  newspapers  of  the  city  of  New 
Orleans,  both  in  French  and  English,  at  least  twice  a  week  for 
thirty  days.  Such  company  is  only  to  be  sued  at  the  domicil 
which  is  the  place  of  its  location. 

There  are  minute  provisions  as  to  the  mode  in  which  the  stock 
of  such  company  is  to  be  paid*in,  and  in  which  it  may  be  trans- 
ferred ;  no  transfer,  however,  to  relieve  the  transferor  from  any 
liability  previously  incurred  by  the  company.  A  full  record  is  to 
be  kept  of  the  administration  of  the  company.  The  contracts 
of  such  company  must  be  made  in  their  joint  name ;  and  they 
are  prohibited  from  doing  any  banking  or  mercantile  or  commission 
business  of  any  kind.  The  individual  partners  of  such  company 
are  only  liable  upon  its  obligations  for  the  amount  of  stock  at  its 
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par  value  which  they  respectively  hold.  For  any  fraud  or  false 
statement  in  the  publications  required  by  the  law,  such  partners 
are  to  be  liable  as  general  partners.  No  part  of  the  capital  stock 
can  be  withdrawn  before  the  dissolution  and  final  liquidation  of 
the  concerns  of  the  partnership.  No  partner  who  is  a  creditor 
of  the  company  can  claim  as  such  in  the  event  of  its  insolvency, 
until  all  other  creditors  have  been  satisfied. 

There  are  various  minute  provisions  in  the  act  which  it  seems 
unnecessary  to  enumerate,  (a) 


7.  Privileges, 

According  to  the  code,  the  property  of  the  debtor  is  the  com- 
mon pledge  of  his  creditors,  and  the  proceeds  of  its  sale  must  be 
distributed  among  them  ratably,  unless  there  exist  among  the 
creditors  some  lawful  cause  of  preference — such  as  a  privilege  or 
a  mortgage. 

A  privilege  is  a  right  growing  out  of  the  nature  of  the  debt 
which  entitles  the  creditor  to  a  preference  over  other  creditors, 
even  those  who  have  mortgages.  Creditors  who  are  in  the  same 
rank  of  privileges,  are  to  be  paid  on  an  equal  footing.  Privileges 
may  attach  to  either  movables  or  immovables,  or  to  both  at  once. 

These  privileges  may  be  asserted  by  original  suit  or  by  inter- 
vention in  another  proceeding,  where  the  property  is  capable  of 
identification. 

Privileges  which  embrace  both  movables  and  immovables. — 
They  are : 

1.  Funeral  charges. 

2.  Judicial  charges,  or  taxed  cost  of  legal  proceedings. 

3.  Expenses  of  last  sickness. 

4.  Wages  of  servants  for  the  year  past. 

5.  The  salaries  of  clerks,  secretaries,  and  other  agents  of  that 
kind. 

The  wife  has  not  a  privilege  upon  the  immovable  property  of 
her  husband  for  her  dotal  rights,  but  a  mere  right  of  mortgage. 
Creneral  privileges,  on  movables. — Besides  the  debts  enumer- 

(a)  Ballard  At  Cony's  Digeet,  619. 
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aied  in  the  preceding  section,  the  following  claims  are  privileged 
on  all  the  movables  in  general : 

1.  Claims  for  supplies  of  provisions  made  to  the  debtor  or  his 
family  during  the  last  six  months  by  retail  dealers,  and  during  the 
last  year  by  keepers  of  boarding-houses  and  taverns. 

2,  Dotal  rights  due  to  wives  by  their  husbands.  This  privi- 
lege can  only  be  enforced  upon  such  effects  as  were  in  the  hus- 
band's possession  at  the  time  of  the  dissolution  of  the  marriage 
or  copartnership. 

PHmleges  on  particular  movables. — Of  these  we  shall  only 
enumerate  the  more  important : 

1.  The  debt  of  a  workman  or  artisan  for  the  price  of  his 
labor  on  the  movable,  which  he  has  repaired  or  made,  if  the 
thing  continues  still  in  his  possession. 

2.  The  debt  on  the  pledge  which  is  in  the  depositor's  posses- 
sion. 

3.  That  of  the  depositor  on  the  price  of  the  sale  of  the  thing 
by  him  deposited. 

4.  The  debt  due  for  money  laid  out  in  preserving  the  thing. 

5.  The  price  due  on  movable  effects,  if  they  are  yet  in  the 
possession  of  the  purchaser. 

6.  The  claims  of  innkeepers,  carriers,  &c. 

7.  Merchants,  consignees,  &c.,  have  a  privilege  for  a  general 
.  balance  over  any  attaching  creditor,  on  the  goods  consigned  to 

them,  provided,  that  such  goods  or  an  invoice  of  them  has  been 
received  previous  to  the  attachment,  (a) 

The  privilege  of  the  vendor  of  movable  effects,  is  not  affected 
by  the  circumstance  that  the  sale  was  made  upon  a  credit,  or 
that  he  has  taken  a  note,  bond,  or  other  acknowledgment  from 
the  buyer. 

Privilege  on  ships  and  merchandise, — The  following  debts 
are  privileged  on  the  price  of  ships  or  other  vessels  in  the  order 
in  which  they  are  placed  : 

1.  Charges  incurred  in  obtaining  the  sale  of  a  ship  or  vessel, 
and  the  distribution  of  the  price. 

2.  Debts  for  pilotage,  wharfage,  and  anchorage. 

(«>  B.  &  C.  D.  165. 
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3.  Expenses  of  keeping  the  vessel  from  the  time  of  her  en- 
trance into  port,  until  sale. 

4.  The  rent  of  storps  in  which  the  rigging  and  apparel  are 
deposited. 

5.  The  maintenance  of  the  ship,  and  her  table  and  apparatus,, 
since  her  return  into  port  from  her  last  voyage. 

6.  The  wages  of  the  captain  and  crew  employed  in  such  last 
voyage. 

7.  Sums  lent  to  the  captain  for  the  necessities  of  the  ship 
during  the  last  voyage,  and  reimbursement  of  the  price  of  mer- 
chandise sold  by  him  for  the  same  purpose. 

8.  Sums  due  to  sellers,  those  who  have  furnished  materials, 
and  workmen  employed  in  the  construction,  if  the  Vbssel  has 
never  made  a  voyage ;  and  those  due  to  creditors  for  supplies, 
labor,  repairing,  victuals,  armament,  and  equipment,  previous  to 
the  departure  of  the  ship,  if  she  has  already  made  a  voyage. 

0.  Money  lent  on  bottomry,  for  refitting,  victualing,  arming, 
and  equipping  the  vessel  before  her  departure. 

10.  The  premiums  due  for  insurance. 

11.  The  amount  of  damage  due  to  freighters  for  the  failure 
in  delivering  goods  which  they  have  shipped,  or  for  the  reimburse- 
ment of  damage  sustained  by  the  goods  through  the  fault  of  the 
captain  or  crew. 

These  privileged  claims  are  not  only  to  be  preferred  to  those 
of  ordinary  or  attaching  creditors,  but  even  to  those  of  creditors 
who,  by  a  contract  of  pledge  or  mortgage  with  the  debtor,  have 
acquired  .a  special  property  in  the  vessel.  Creditors  having  these 
privileges  may,  where  the  vessel  has  been  sold  under  compulsory 
process,  claim  the  price  from  the  purchaser.  Where  the  sale  was 
voluntary  and  the  vessel  in  port,  they  may  enforce  their  rights  over 
the  ship  itself,  up  to  the  period  when  the  vessel  has  made  a  voyage,* 
in  the  name  and  at  the  risk  of  the  purchaser,  without  any  inter- 
position of  their  claim.  Where  the  ship  was  on  a  voyage  at  the 
time  of  a  voluntary  sale,  the  privilege  of  the  creditor  only  becomes 
extinct  after  the  vessel  has  returned  to  her  port  of  departure, 
and  started  upon  another  voyage  for  the  account  of  the  purchaser, 
without  any  claim  by  the  creditor. 

PrMleges  on  immovables  and  slaves. — The  vendors  of  an 

20 
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estate  or  a  slave,  whether  sold  on  or  without  credit,  for  the  price 
unpaid,  mechanics  for  their  labor  in  building  or  repairii^  a  house, 
and  any  person  for  materials  supplied  by  them  for  this  purpose. 

Some  privileges  must  be  recorded  to  be  preserved,  as  that  of 
the  vendor  of  immovables  or  slaves.  There  are  various  provi- 
sions, somewhat  varying  the  order  in  which  privileged  creditors 
are  to  be  paid.  If  the  movables  of  the  debtor,  by  reason  of  the 
special  privileges  affecting  them,  or  for  any  other  cause,  are  not 
sufficient  to  discharge  the  debts  having  a  privilege  on  the  whole 
movable  property,  the  balance  is  to  be  raised  from  the  immova- 
bles and  slaves  of  the  debtor. 

A  privilege  is  destroyed  by  the  extinction  of  the  subject  or 
its  acquisition  by  the  creditor,  or  by  the  extinction  of  the  debt, 
or  by  prescription,  (a) 

8.  Prescription, 

The  operation  of  the  lapse  of  time  to  discharge  debts  or  to 
confirm  titles,  is  called  prescription,  (b)  A  person  may  relinquish 
rights  which  he  has  acquired  by  prescription,  unless  a  creditor  or 
other  party  in  interest,  interpose  to  claim  its  benefit.  A  tacit  re- 
nunciation of  prescription  results  from  a  fact  which  authorizes  a 
presumption  of  the  relinquishment  of  the  right  thus  acquired.  Pre- 
scription ceases  to  run,  whenever  the  debtor  or  possessor  makes 
acknowledgment  of  the  right  of  the  person  whose  title  is  prescribed. 
The  acknowledgment  of  a  debt  by  the  joint  debtor  interrupts  the 
prescription  with  regard  to  all  the  other  partners.  The  acknowledg- 
ment of  a  debt  by  the  maker  of  a  note  does  not  interrupt  prescrip- 
tion as  to  the  indorser.  They  are  not  debtors  in  solido,  within  the 
meaning  of  Articles  2092,  3517  of  the  Civil  Code,  which  declare 
■  that  a  suit  brought  against  one  of  the  debtors  in  solido,  or  his 
acknowledgment  of  the  debt,  interrupts  prescription  as  to  the  rest 
Solidarity,  in  the  meaning  of  the  code,  exists  where  several  per- 
sons bind  themselves  to  another  for  the  same  sum,  at  the  same 
time,  and  in  the  same  contract ;  and  so  obligate  themselves  that 
each  may  be  compelled  to  pay  the  whole  debt,  and  that  payment 
made  by  one  of  them  exonerates  the  others  towards  the  creditor, 
(a)  0.  C.  477  to  493.  (i)  Ih.  519  to  63S. 
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The  maker  and  iudorser  do  not  bind  themselves  at  the  same  time 
or  by  the  same  contract,  but  by  different  and  successive  contracts 
without  any  privity  or  reciprocity. 

Nor  is  an  accommodation  indorser  a  surety  in  the  meaning  of 
Art.  3518  of  the  Civil  Code,  which  declares  that  a  citation  served  on 
the  principal  debtor  or  his  acknowledgment  interrupts  prescription 
as  to  the  surety.  The  suretiship  between  an  accommodation  in- 
dorser and  the  maker  of  a  note  exists  only  as  between  themselves : 
as  to  the  holder  their  liability  depends  on  the  rules  applicable  to 
negotiable  instruments  in  general,  (a) 

Prescription  does  not  run  against  minors,  and  is  generally  sus- 
pended during  marriage.  The  common  law  doctrine  that  the 
statute  of  limitation  having  once  begun  to  run  against  a  debt,  is 
not  arrested  by  the  intervention  of  any  disability  to  assert  the 
claim,  does  not  exist  in  reference  to  the  civil  law  prescription,  (b) 
The  following  are  the  most  important  commercial  prescriptions. 

The  prescription  of  one  year  operates  upon  the  claim  of  the 
retailers  of  provisions  and  liquors,  upon  actions  for  the  delivery  of 
merchandise  or  other  effects  shipped  on  board  any  kind  of  vessel, 
or  for  damage  sustained  by  merchandise  on  board  of  ships.  The 
prescription  of  three  years  runs  upon  actions  for  arrearages  of 
rent  charge,  annuities,  and  alimony,  or  for  the  hire  of  movables  or 
immovables,  for  the  payment  of  money  lent,  unless  there  be  an 
account  acknowledged,  note  or  bond  given,  or  action  commenced 
before  that  time. 

The  prescription  of  five  years  runs  upon  actions,  on  bills  of 
exchange,  notes  payable  to  order  or  bearer,  except  bank  Botes,  on 
all  effects  negotiable  or  transferable  by  indorsement  or  delivery. 
The  action  of  nullity  or  rescission  of  contracts,  testaments  or  other 
acts,  are  prescribed  by  five  years,  when  the  person  entitled  to  ex- 
ercise them  is  in  the  state,  and  ten  years  if  he  be  out  of  it.         f 

All  other  personal  actions  are  prescribed  by  ten  years  if  the 
creditor  be  present,  and  by  twenty  years  if  he  be  absent 

9.  Effect  of  Death  upon  the  Rights  of  Creditors. 

The  estates  of  deceased^rsons  are  administered  under  the  gen- 
eral superintendence  of  Courts  of  Probate.   They  have  the  exclu- 

(a)  JaoobB  v.  WilUamB,  12  Rob.  183.        (b)  Merchanter  Magazine,  zy.  474. 
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siye  power  of  opening  -and  receiving  proof  of  last  wills  and 
testaments,  and  ordering  their  execution,  of  appointing  and  remov* 
ing  curators  and  administrators,  of  making  inventories  and  sales 
of  the  property  of  successions,  of  compelling  administrators  to 
render  accounts  at  the  periods  fixed  by  law. 

The  representative  of  the  deceased  cannot  be  required  to  pay 
any  claims  until  the  lapse  of  three  months.  If  the  estate  is  suffi- 
cient, interest  is  allowed  on  debts  from  the  death  of  the  deceased, 
if  they  were  due  at  that  time,  or  from  their  maturity,  if  they  be* 
came  due  subsequently.  Claims  which  are  acknowledged  by  the 
representative  must  be  so  indorsed,  and  submitted  to  the  probate 
judge,  that  they  may  be  ranked  among  the  acknowledged  debts  of 
the  succession.  If  a  claim  is  disputed,  the  holder  may  bring  an 
action  in  the  ordinary  way  before  the  Court  of  Probate  where  the 
succession,  was  opened,  and  obtain  judgment,  as  in  other  cases. 

It  is  the  duty  of  all  representatives  to  render  to  the  Probate 
Court,  at  least  once  in  every  twelve  months,  a  full  account  of 
their  administration ;  and  on  failure  so^to  do,  they  shall  be  dismissed 
from  office,  and  pay  ten  per  cent,  per  annum  interest  on  all  sums 
for  which  they  may  be  responsible,  from  the  expiration  of  such 
twelve  months. 

The  order  in  which  debts  are  to  be  paid  is  discussed  under  the 
title  of  "  Privileges." 

10.  Insolvency. 

The  provisions  of  the  insolvent  law  for  the  relief  of  debtors 
in  actual  custody,  possess  little  practical  importance  since  the 
passage  of  the  act  to  abolish  imprisonment  for  debt.  Any  debtor, 
although  not  imprisoned,  who  shall  be  unable  to  meet  his  engage- 
ntents,  may  avoid  all  proceedings  against  his  person,  by  a  bona  fide 
surrender  of  all  his  estate  for  the  benefit  of  his  creditors.  The 
after  acquired  property  of  the  debtor  is,  however,  liable  for  so 
much  of  the  debts  as  remains  unsatisfied. 

But  the  respite  or  delay  of  payment  which  the  debtor  may 
obtain,  is  of  more  interest  to  distant  creditors  than  the  cessio 
bonorum. 

Respite. — A  respite  is  an  act  by  which  a  debtor,  who  is  unable 
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to  satisfy  his  debts  at  the  moment,  transacts  with  his  creditors, 
and  obtains  from  them  time  or  delay  for  the  payment  of  the  sums 
which  he  owes  to  them.  It  may  be  voluntary,  where  all  the 
creditors  consent ;  or  forced,  when  a  part  of  the  creditors  refuse 
to  accept  the  debtors  proposition,  and  when  the  latter  is  obliged 
to  compel  them  by  judicial  authority  to  consent  to  what  the 
others  have  determined  in  the  cases  directed  by  law.  The  opin- 
ion of  three-fourths  of  the  creditors  in  number  and  amount  (now 
a  majority)  is  essential  to  the  taking  place  of  a  forced  respite. 
In  order,  however,  to  make  it  binding  upon  the  other  creditors,  it 
is  necessary, 

1.  Thai  the  debtor  should  deposit  in  the  office  of  the  clerk  of 
the  court  of  his  domicil,  to  whom  he  presents  his  petition  for 
calling  his  creditors,  a  true  and  exact  schedule,  sworn  to  by  him, 
of  all  his  movable  and  immovable,  property,  as  well  as  of  his 
debts. 

2.  That  a  meeting  of  the  creditors  of  such  debtor  domiciliated 
in  the  state,  shall  be  called  on  a  certain  day  at  the  office  of  a 
notary  public,  by  order  of  the  judge,  at  which  meeting  the  credit- 
ors shall  be  summoned  to  attend,  by  process  issued  from  the 
court,  if  the  creditors  live  within  the  parish  where  the  meeting 
shall  take  place,  or  by  letters  addressed  to  them  by  the  notary,  if 
they  are  not  residing  in  the  parish. 

3.  That  the  creditors  be  ordered  to  attend  in  ten  days,  if  they 
are  all  living  in  the  parish  of  the  judge  who  gives  the  order,  and 
in  thirty  days  if  there  are  some  of  them  residing  out  of  the 
parish. 

4.  That  this  meeting  as  well  as  its  object  be  advertised  in 
English  and  in  French,  by  papers  posted  up  in  the  usual  places, 
and  also  by  three  publications  in  English  and  French  in  the  news- 
papers, if  any  be  printed  within  the  extent  of  the  jurisdiction  of 
the  judge  who  grants  the  order. 

5.  That  the  creditors  explain  exactly  the  amount  of  the  sums 
which  they  claim,  and  make  oath  before  the  notary  holding  the 
meeting,  that  they  are  justly  and  lawfully  due. 

Absent  creditors  are  not  summoned  to  the  meeting,  but  they 
are  represented  by  an  attorney  appointed  by  the  judge,  whose 
duty  it  is  to  establish  their  debts,  and  see  to  the  legality  of  the 
proceedings. 
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The  creditors  who  have  opposed  the  granting  of  the  respite, 
may  require  that  the  debtor  shall  furnish  security,  that  the  pro- 
perty of  which  he  is  left  in  possession,  shall  not  be  alienated,  or  in 
case  it  is,  that  the  money  arising  from  the  sale,  shall  be  employed 
in  paying  the  debts  existing  at  the  time  of  the  respite.  The  time 
allowed  to  a  debtor  in  a  forced  respite  cannot  exceed  three  years. 
Any  one  who  has  claimed  the  benefit  of  the  cession  of  goods, 
cannot  afterwards  pray  for  a  mere  respite.  Privileged  creditors, 
or  those  having  a  special  mortgage  by  public  act,  wives  for  their 
dotal  rights  or  that  of  reclaiming  their  property,  minors  for  the 
balance  of  account  of  their  tutorship,  cannot  be  compelled  to 
genter  into  any  contract  of  respite.  Privileged  or  mortgage 
creditors,  however,  can  only  seize  the  property  affected  by  their 
lien,  until  the  term  granted  by  the  respite  has  expired.  But 
creditors  having  a  general  mortgage,  are  bound  by  a  respite  as 
much  as  ordinary  creditors,  (a) 


11.  Remedies  to  recover  Debts. 

Imprisonment  for  debt. — By  the  act  of  28th  March,  1840,  the 
writ  of  capias  ad  satisfaciendum  was  in  all  cases  abolished.  Since 
the  passage  of  this  act  it  has  been  held  that  no  order  of  arrest  can 
legally  issue  after  a  judgment  rendered,  as  a  means  of  coercing 
payment.  (6)  But  where  a  debtor  has  been  arrested  before  judg- 
ment, under  the  conditions  pointed  out  by  the  statute,  and  which 
will  be  presently  detailed,  the  rendition  of  a  judgment  does  not 
convert  the  writ  of  arrest  into  a  writ  of  ca.  sa.  or  authorize  the 
discharge  of  the  debtor,  except  upon  the  terms  prescribed  by  the 
statute,  (c) 

Before  any  creditor  can  arrest  his  debtor,  he  or  his  agent  must 
swear  that  he  believes  such  debtor  is  about  to  leave  the  state  per- 
manently, and  that  such  oath  is  not  taken  with  the  intention  of 
vexing  the  defendant.  No  debtor  is  to  be  detained  under  a  writ 
of  arres't  for  a  longer  period  than  three  months,  provided  that  if 
he  is  a  resident  of  the  state  he  may  be  detained  until,  if  required 

(•)  C.  C.  3051  to  30e5.  (6)  ThomhiU  v.  Christmas,  10  Rob.  543. 

(c)  Andexwn  «.  Brinkley,  1  La.  Ann.  Rep.  137. 
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by  the  creditor,  he  makes  a  surrender  of  his  property,  upon  which 
proceedings  shall  take  place  as  in  the  case  of  insolvent  debtors. 

No  citizen  of  another  state  can  be  arrested  in  Louisiana  at  the 
suit  of  a  non-resident  creditor,  unless  it  is  made  to  appear  that  such 
debtor  has  absconded  from  his  residence.  This  proviso  has  been 
held  to  mean  the  debtor's  last  place  of  residence,  and  cannot  apply 
to  a  case  where  the  debtor  has  absconded  only  from  the  place 
where  the  debt  was  contracted,  but  has  resided  for  several  years 
in  another  place,  (a)  The  fact  that  one  member  of  a  commercial 
partnership,  doing  business  in  Louisiana,  resides  and  does  business 
in  another  state,  does  not  bring  the  resident  partners  within  this 
prohibition.  They  may  avail  themselves  in  the  collection  of  part- 
nership demands  of  the  same  remedies  in  the  assertion  of  their 
individual  rights,  (b) 

The  debtor  may  be  released  from  arrest  upon  executing  a  bond 
with  security  to  the  plaintiff,  conditioned  that  he  will  not  Ipave 
the  state  within  ninety  days :  and  if  this  bond  is  forfeited  the  surety 
becomes  absolutely  liable  for  the  debts. 

Judgment  and  executions, — Judgments  bind  the  real  estate  of 
the  debtor,  from  the  time  of  their  registry  with  the  recorder  of 
mortgages.  Any  species  of  property  which  can  be  seized  may  be 
taken  on  execution  of  fieri  facias,  except  various  minor  articles 
which  are  protected  for  the  use  of  the  debtor  and  his  family. 
Property  taken  on  execution  must  bring  two-thirds  of  its  appraised 
value,  or  it  shall  be  sold  on  twelve  months'  credit :  and  if  the  bond 
.  for  the  price  is  not  paid  at  maturity,  execution  will  issue  thereon 
against  the  property  of  principal  and  security,  and  sale  theteof  be 
made  for  cash,  (c) 

Where  the  judgment  creditor  has  reason  to  believe  that  any 
third  person  is  indebted  to  the  defendant  or  has  effects  belonging 
to  him,  under  his  control,  such  party  may  be  cited  to  appear  and 
answer  interrogatories  touching  the  same,  and  be  charged  with 
the  debt  of  the  plaintiff,  or  discharged,  according  to  the  judgment 
which  may  be  rendered  by  the  court  upon  his  answers  and  the 
*evidence. 

(a)  Hand  «.  Taliaferro,  1  La.  Ann.  Rep.  36. 

(i)  Broadnax  v.  Thomaaon,  1  La.  Ann.  Rep.  383. 

(c)  CofP.    B.&C.D.  135. 
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Remedy  against  sheriffs. — A  sheriiT  who  fails  to  return  a  writ 
or  pay  over  money  collected  at  the  time  required  by  law,  may, 
upon  motion,  after  ten  days'  notice,  be  compelled  to  pay  the 
amount  claimed  in  the  writ,  (a) 

Attachment — The  provisions  of  the  attachment  law  of  Louis- 
iana, do  not  differ  very  materially  from  those  of  the  states,  whose 
jurisp^dence  is  founded  upon  common  law.  An  attachment  or 
mandate  commanding  the  seizure  of  any  property,  real  or  personal, 
credit  or  right  belonging  to  a  debtor  in  whatever  hands  found,  to 
satisfy  the  demands  of  a  creditor,  may  be  obtained  where  either 
1,  the  debtor  resides  out  of  the  state ;  or  2,  where  the  debtor  has 
left  the  state  never  to  return ;  or  3,  where  the  debtor  is  about 
leaving  permanently  the  state,  without  there  being  a  possibility, 
in  the  ordinary  course  of  judicial  proceedings,  of  obtaining  or 
executing  judgment  against  him  previous  to  his  departure.  It  is 
not  essential  that  the  debt  should  be  due.  The  creditor  must 
personally,  or  by  agent,  make  an  affidavit  to  one  of  the  pre- 
ceding facts,  and  also,  of  the  amount  of  the  indebtedness  of  the 
defendant ;  and  execute  a  bond  with  sufficient  surety  to  the  de- 
fendant, conditioned  to  satisfy  all  damages  which  he  may  sustain 
by  reason  of  the  wrongful  emanation  of  the  attachment.  Any 
person  indebted  to  or  having  possession  of  property  of  the  defend- 
ant, may  be  cited  as  garnishee.  If  the  garnishee  fails  to  answer, 
or  admits  that  he  is  indebted  to,  or  has  in  his  possession  effects  o  ^ 
the  defendant,  judgment  may  be  rendered  against  him  for  that 
amount.  The  attachment  may  be  set  aside  upon  a  rule  to  show 
cause,  «by  disproving  the  oath  upon  which  it  has  been  granted,  or 
the  debtor  may  release  his  property  by  executing  a  bond  to  the 
officer,  conditioned  for  its  forthcoming  on  the  day  when  it  may  be 
required  to  satisfy  an  execution  on  the  judgment  in  attach- 
ment, (b) 

There  is  also  a  species  x)f  attachment,  known  as  a  sequestra- 
tion or  provisional  seizure,  by  which  the  officer  may  be  ordered, 
in  certain  cases,  to  take  and  keep  a  thing  of  which  another  has 
possession,  until  a  controversy  respecting  it  is  decided.  This^ 
writ  may  be  obtained  in  every  case  where  a  party  has  a  lien  or 
privilege  upon  the  propefty.  The  plaintiff  must  not  only  make 
(a)  B.  iL  C.  D.435.  (ft)  C.  of  P.  339  to  968  ;  B.  &  C.  D.  18. 
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an  affidavit  of  the  grounds  upon  which  he  asks  a  sequestration, 
but  also  execute  his  bond  to  the  defendant,  conditioned  to  pay  all 
damages  which  may  result  from  the  order,  (a) 

Courts. — Under  the  constitution  of  Louisiana,  the  judicial 
power  is  vested  in  a  Supreme  Court,  District  Courts  and  Justices 
of  the  Peace.  The  first  court  has  only  appellate  jurisdiction. 
There  is  no  such  distinction  as  that  between  legal  and  equitable 
jurisdiction. 

Proceedings  are  according  to  the  forms  of  the  civil  law ;  the 
essential  features  of  the  trial  by  jury  being  preserved.  Any  per* 
son  who  is  interested  on  the  subject  matter  of  any  pending  con- 
troversy, may  by  intervention  become  a  party  to  the  proceeding. 


(a)  C.  of  P.  369  to  363  ;  B.  &  C.  D.  774. 
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1.  CHOSE8  IN  ACTION. 

3.  INTEREST. 

3.  FRAUDS. 

4.  EFFECT  OF  MARRIAGE  UPON  RIGHTS  OF  PROPERTY. 

5.  LIMITATION  OF  ACTIONS.      ♦ 

6.  EFFECT  OF  DEATH  UPON  THE  RIGHTS  OF  CREDITORS. 

7.  REMEDIES  TO  COLLECT  DEBTS. 


1.  C hoses  in  Action, 

The  assignee  of  any  negotiable  instrument  may  maintain  an 
*  action  in  his  own  name,  allowing  all  reasonable  discounts  against 
himself,  or  the  original  owner,  according  to  the  date  of  the  assign- 
ment. The  assignee  of  a  bond  or  other  written  instrument  being 
the  assignee  of  another  assignee,  may  also  maintain  an  action  in 
his  own  name :  but  to  hold  the  assignor  as  security,  he  must  use 
due  diligence  to  collect  the  same.  The  assignor  or  indorser  may 
be  sued,  without  previously  or  concurrently  suing  the  maker  or 
obligor,  when  he  either  resides  out  of  the  state,  or  in  such  part 
of  it  that  the  ordinary  process  of  law  cannot  be  served  upon  him, 
or  where  he  is  notoriously  insolvent,  {a) 

In  other  cases,  indorsers,  guarantors,  or  securities,  must  be 
sued  simultaneously  with  the  principal,  (b) 

It  is  not  necessary  to  protest  bills  of  exchange,  &c.,  for  non- 
acceptance  or  non-payment ;  or  to  give  notice  of  dishonor  to  the 
drawer,  indorser,  or  assignor ;  provided  in  all  cases  due  diligence 
is  used  to  collect  the  same,  (c) 

Due  diligence  consists  in  instituting  suit  against  the  drawer 
or  maker  of  the  instrument,  before  the  first  term  of  the  District 

(•)  Dtlkm'B  Digest  of  the  Laws  of  Texas,  38.  (()  A^ts  of  1846, 361. 

(6)  D.  D.  35. 
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Court,  after  the  right  of  action  accrued,  or  show  good  cause  for 
not  so  doing ;  and  institute  suit  before  the  second  term  of  such 
court.  • 


2.  Interest, 

The  distinction  between  legal  and  conventional  interest' is 
recognized.  The  former  is  eight  per  cent.,  at  which  rate  all 
judgments  bear  interest,  rendered  upon  contracts  in  which  no 
more  was  reserved.  The  latter  is  twelve  per  cent.  No  interest 
can  be  recovered  upon  contracts,  in  which  more  than  twelve  per 
cent,  was  reserved,  but  only  the  principal,  (a) 

3.  Frauds, 

The  most  important  provisions  of  the  English  statutes  against 
fraudulent  conveyances,  and  to  prevent  frauds  and  perjuries,  have 
been  adopted  in  Texas.  The  clause  of  the  Texan  statute  requires 
the  "promise  or  agreement,  or  some  memorandum  thereof,"  to  be 
in  writing,  &c.  (6) 
# 

4.  Effect  of  Marriage  upon  Rights  of  Property, 

The  constitution  of  Texas  provides  that  the  real  and  personal 
estate  owned  by  a  woman  at  the  time  of  her  marriage,  or  ac- 
quired afterwards  by  gift,  devise,  or  descent,  shall  be  and  remain 
her  separate  property. 

Before  this  provision,  the  statutes  of  Texas  had  followed  the 
civil  and  not  the  common  law,  in  relation  to  marital  rights.' 

6.  Limitation  of  Actions. 

All  actions  of  trespass  for  injury  to  property,  all  actions  of 
trover  and  conversion,  all  actions  for  taking  away  the  goods  and 
chattels  of  another,  all  actions  upon  open  accounts,  other  than 
such  as  concern  the  trade  of  merchandise  between  merchant  and 
ij^erchant,  their  factors  and  servants,  must  be  commenced  within 
(a)  D.  D.  105.  (fO  lb.  00. 
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two  years ;  all  actions  of  debt,  grounded  upon  any  contract  in 
writing,  shall  be  commenced  and  sued  in  four  years  next  after 
the  cause  of  action  accrues.  * 

All  actions  or  suits  founded  upon  any  account  for  goods, 
wares,  or  merchandise,  not  sold  and  delivered,  or  for  articles 
charged  in  any  store  account,  shall  be  commenced  and  sued 
within  two  years  after  the  cause  of  such  action,  except  where 
the  debtor  or  creditor  dies,  or  the  debtor  removes  before  the  ex- 
piration of  two  years ;  in  which  case  the  further  term  of  one 
year  is  allowed,  for  the  commencement  of  the  action,  from  such 
death  or  removal.  In  suits  for  recovery  of  debts  upon  open 
account,  against  executors  and  administrators,  the  court  shall 
cause  to  be  expunged  from  such  account  every  item  which  shall 
appear  to  be  due  two  years  before  the  death  of  the  testator  or  kir 
testate.  Judgments*  in  any  court  of  record,  when  execution  has 
not  issued  within  twelvemonths  from  its  rendition,  may  be  revived 
by  scire  facias,  or  an  action  of  debt,  brought  thereon  within  ten 
years  after  date  of  the  judgment,  and  not  after :  or  where  execution 
hath  issued  and  no  return  is  made  thereon,  the  party  in  whose 
favor  it  was  issued  may.  move  against  the  sheriff  or  other  officer, 
or  their  securities,  for  not  returning  the  same  within  §ve  yean 
from  the  day  when  it  was  returnable. 

The  limitations  do  not  begin  to  run  against  infants,  married 
women,  persons  imprisoned  or  non  compos  mentis,  until  the 
removal  of  their  respective  disabilities.  No  acknowledgment 
will  take  any  claim  out  of  the  operation  of  the  statute  of  limita- 
tions, unless  made  in  writing  by  the  party  to  be  charged  there- 
with. No  action  upon  a  contract,  barred  by  the  limitation  of 
the  country  where  it  was  made,  can  be  sustained  in  Texas,  (a) 

6.  Effect  of  Death  upon  the  Rights  of  Creditors, 

There  is  in  every  county  in  the  state,  a  Court  of  Probate, 
under  whose  supervision  the  estates  of  deceased  persons  are  admin- 
istered. It  is  the  duty  of  executors  and  administrators,  after 
qualification,  to  give  notice  to  all  creditors  of  the  estate,  by  six 
weeks'  successive  publication  in  some  newspaper  of  the  county, 

(#)  D.  D.  159, 160, 161. 


TEXAS.  461 

Effect  of  Death  upon  the  Rights  of  Creditors. 

to  present  their  claims  for  acknowledgment  within  twelve  months. 
Before  any  claim  for  money,  or  personal  property,  or  land  can  be 
acknowledged,  it  must  be  verified  by  the  affidavit  of  the  owner 
before  %  notary  public,  or  the  judge  of  probate;  and  if  accepted 
by  the  executor  it  must  then  be  presented  to  the  probate  judge, 
for  his  approval  or  rejection.  No  action  can  be  brought  upon 
any  claim  before  its  presentation  for  acknowledgment ;  but  if  a 
claim  be  rejected  by  the  executor  or  administrator,  or  if  accepted 
by  him  and  disapproved  by  the  judge,  the  owner  of  the  claim  may 
institute  suit  thereon  before  a  justice  of  the  peace  or  the  Dis- 
trict Court  of  the  county ;  but  a  judgment  thereon  will  give  no 
claim  to  priority.  No  sale,  except  of  perishable  property,  will  be 
ordered,  for  the  payment  of  debts,  before  the  fourth  regular  term 
of  the  court  after  letters  have  been  granted ;  the  court  is  held  once 
in  every  two  months.  Land  and  negroes  may  be  directed  to  be 
sold  for  the  payment  of  debts,  where  other  personal  property  is 
not  sufficiejit,  upon  petition  by  the  executor  or  administrator  and 
due  notice  to  all  persons  interested.  In  the  administration  of 
assets,  the  following  order  is  to  be  observed  in  the  payment  of 
claims  which  have  been  acknowledged  and  approved,  or  have  been 
established  by  judgment :  first,  funeral  expenses ;  second,  debts 
due  to  the  late  republic  of  Texas ;,  third,  debts  due  to  the  govern- 
ment of  the  United  States ;  fourth,  taxes  assessed  for  the  state ; 
fifth,  recorded  mortgages  and  liens  upon  specific  property,  then 
judgments  of  the  courts  of  the  state*  of  Texas,  the  oldest  first ; 
•ixth,  all  other  debts,  debts  not  due  being  considered  after  a  discount 
of  the  legal  interest,  as  due.  Claims  in  suit  are  to  be  taken  into  the 
pro  rata  estimate ;  but  claims  not  presented  within  twelve  months 
from  the  publication  of  notice,  shall  be  postponed,  in  their  payment, 
until  those  presented  have  been  paid :  to  be  barred,  however,  only 
by  the  general  law  of  limitations.  The  preceding  classes  of  cred- 
itors are  entitled  to  be  paid  in  their  full  or  pro  rata  proportions  at 
the  sixth  regular  term  (that  is,  within  twelve  months)  after  grant- 
ing letters,  (a) 

The  widow,  besides  her  dower,  is  entitled  to  have  set  aside  for 
her  use  and  that  of  her  family,  property  of  the  «ame  amount  and 
the  same  kind  as  is  exempt  from  sale  under  a  fieri  facias. 

(•)  Acn  of  1646, 906  to  318. 
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It  is  the  duty  of  the  representatives  of  a  deceased  person  to 
close  the  administration  of  his  estate  as  soon  as  practicable ;  and 
for  this  purpose  they  are  required  to  render  an  account  at  the  ex- 
pirationjof  each  year  of  their  transactions,  and  the  condition  of  the 
estate,  and  may  be  compelled  to  do  so  upon  the  petition  of  credit- 
ors, heirs  and  legatees. 


7.  Remedies  to  Collect  Debts. 

Imprisonment  for  debt. — Imprisonment  for  debt  does  not  exist 
in  Texas. 

Judgment  and  execution. — ^Judgments  of  courts  of  record 
bind  the  real  estate  of  the  defendant  in  the  county  where  they 
have  been  rendered  from  their  date ;  but  such  lien  will  expire 
unless  execution  is  taken  out  upon  a  judgment  within  twelve 
months.  If  the  defendant  has  not  sufficient  property  in  the  coun- 
ty where  the  judgment  was  rendered  to  satisfy  the  debt,  writs  of 
execution  may  be  sent  to  any  county  in  the  state.  Executions 
are  made  returnable  on  or  before  the  first  day  of  the  next  term 
of  the  court  from  which  they  issue.  They  run  alike  against  real 
and  personal  property.  Where  the  defendant  does  not  designate 
the  property  to  be  levied  on,  it  is  the  duty  of  the  sheriff  to  take 
first  the  personal  properly,  then  the  uncultivated  lands,  then  the 
slaves,  and  if  then  the  debt  cannot  be  made  from  these,  then  the 
improved  lands  of  the  defendant.  Any  person  supposed  to  be  in- 
debted to  the  defendant,  may  be  summoned  to  appear  as  a  gar- 
nishee, and  proceedings  had  as  upon  attachment,  (a) 

It  is  provided  by  the  constitution  of  Texas,  that  the  homestead 
of  a  family  not  exceeding  two  hundred  acres,  if  in  the  country,  or 
the  value  of  two  thousand  dollars,  if  in  town  or  city,  shall  be  ex- 
empt from  sale  on  execution  for  any  debts  subsequently  con- 
tracted. 

All  property  offered  for  sale  on  execution  must  bring  two- 
iliirds  of  its  appraised  value,  the  defendant  selecting  one  of  the 
appraisers,  the  plaintiff  another,  and  they  calling  in  an  umpire  in 
case  of  disagreenlent.      When  the  levy  is  made  upon  slaves,  or 

(«)  D.  D.  90. 
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personal  property,  the  defendant  may  retain  possession  by  giving 
bond  with  security  conditioned  for  their  forthcoming  on  the  day 
of  sale;  and  if  this  bond  is  forfeited,  execution. issues  at  once 
against  principal  and  security,  upon  which  no  indulgence  can  be  < 
allowed,  (a) 

Remedy  tigainst  sheriffs^  4^. — Where  the  sheriff  or  other  of- 
ficer fails  to  pay^over  money  collected  under  an  execution,  when 
demanded  by  the  person  entitled  to  receive  the  same,  he  shall  be 
Uable  to  pay  ten  per  cent,  per  month  on  the  amount  collected, 
besides  interest  and  costs,  to  be  recovered  of  him  and  his  sureties 
by  motion  before  the  court  from  which  execution  issued,  three 
days  previous  notice  being  given.  (6) 

Courts, — The  District  Courts  sit  twice  a  year  in  each  county 
of  the  state,  and  have  original  jurisdiction  in  all  civil  cases  in- 
volving more  than,one  hundred  dollars. 

Attachment. — Attachments,  both  original  and  judicial,  belong 
to  the  jurisprudence,  of  Texas.  An  original  attachment  may  be 
issued  by  any  judge  of  the  "Circuit  or  County  Courts,  or  any  jus- 
tice of  the  peace,  upon  affidavit  by  the  plaintiff  or  his  agents  that 
the  person  against  whom  the  attachment  is  prayed,  either  ab- 
sconds or  secretes  himself,  or  resides  or  is  about  to  remove  beyond 
the  jurisdiction  of  the  court,  so  that  the  ordinary  process  of  law 
cannot  be  served  upon  him,  or  is  about  to  remove  his  property 
beyond  the  jurisdiction  of  the  court,  so  that  the  plaintiff  may 
probably  lose  his  debt,  and  an  affidavit  also  of  the  amount  of  the 
indebtedness,  and  that  the  attachment  is  not  sued  out  for  the  pur- 
pose of  vexing  or  harassing  the  defendant.  It  is  not  necessary 
that  the  debt  upon  which  the  attachment  is  issued  should  be  due. 
Attachment  may  be  granted  in  behalf  of  non-resident  creditors, 
against  any  estate  of  a  non-resident  debtor  in  Texas,  when  the 
latter  hath  not  sufficient  property  in  the  place  of  his  residence 
to  satisfy  the  debt.  In  the  case  of  a  non-resident,  the  attachment 
runs  against  his  real  estate,  in  case  of  a  deficiency  of  his  personal 
property.  The  law  contains  the  usual  provisions  for  the  bond 
of  the  plaintiff,  the  replevy  of  the  property  by  the  defendant,  the 
sale  of  any  perishable  property,  proceedings  of  garnishment,  &c.(c) 

(a)  D.  D.  90.  (i)  lb.  (c)  Uwi  of  Tens,  ii.  89. 
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Judicial  attachments  may  be  resorted  to  upon  the  return  of 
any  original  writ,  "  non  est  inventus."  Before  judgment  can  be 
entered  on  attachment  by  any  District  Court,  public  notice  must 
be  inserted  in  some  newspaper  nearest  the  court,  for  four  weeks 
successively,  pending  the  cause,  stating  th^  amount,  property  at- 
tached, names  of  parties,  and  the  court  wherein  proceedings  are 
pending. 


CANADAS.(«> 


1-    OEKERAL  OBSERVATION!?    TPON  THE   LAWS  OF  UPPER  ANT>  LOWER 

CANADA. 
S,    LAW  A9  TO  RrnilTfl  IN  ACTrON.  IN  LOWER  CANADA, 

3.  INTEREBT  tN  LOWER  CAN,\[>A, 
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5.  LIMITATION  OF  ACTEONS  IN  LOWER  CANADA. 
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I.  General  Observations  upon  the  Laws  of  Upper  and  Lower 

Canadas. 

The  laws  in  force  in  Lower  Canada  are, 

1.  The  acts  of  the  British  Parliament  which  extend  to  the 
colonies. 

2.  Capitulations  and  treaties. 

3.  The  laws  and  cu.stofiis  of  Canada,  principally  founded  on 
the  jurisprudence  of  Paris  as  it  stood  in  1653,  the  edicts  of  the 
French  kings  and  their  colonial  authorities,  and  the  Roman  civil 
law. 

4.  The  criminal  law  of  Eni^^land  as  it  stood  in  1774,  and  as 
explained  by  subsequent  statutes. 

5.  The  ordinances  of  the  governor  and  council  established  by 
the  act  of  tlial  year.     And, 

6.  The  acts  of  the  provincial  legislature  since  1792. 

Of  the  lawsp  it  may  he  said  in  general,  that  the  criminal  is 
English,  with  some  provincial  statutes  not  repugnant  thereto  ; 
the  admiralty  is  wholly  Enghsh  ;  the  conimercial  laws  of  evidence 

• 

(a)  The  chapter  on  CanoiinB  hoe  been  cornpiliHi  from  IToward'Sj  Ciiirk*a,  aod  Mar* 
tin's  Colonial  Law,  and  from  Burgc'e  Cominciitarica  on  Foreign  and  Colonial  Law, 
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are  English.  Trial  by  jury  is  universal  in  criminal  cases,  but  in 
civil  matters  the  appeal  to  trial  by  jury  is  confined  to  certain 
cases,  viz.,  the  demand  must  exceed  ten  pounds  sterling,  the 
parties,  merchants  or  traders,  and  the  subject  matter  grounded  in 
debts,  promissory  contracts,  and  agreements  of  a  mercantile  nature 
only;  or  else,  the  cause  of  action  must  arise  from  personal 
wrongs  to  be  compensated  in  damages ;  in  all  other  cases,  the 
bench  are  judges,  both  upon  the  law  and  upon  the  facts.  The 
court  of  general  original  civil  jurisdiction,  is  the  Court  of  King's 
Bench,  which  has  a  jurisdiction  similar  to  the  King's  Bench  and 
Common  Pleas  at  Westminster. 

Intimately  connected  with  the  laws  of  the  country  are  the 
tenures  by  which  land  is  held  ;  all  lands  granted  since  the  con- 
quest, are  in  free  and  common  socage ;  in  the  French  districts, 
lands  are  held  according  to  the  old  Norman  law. 

The  civil  and  criminal  law  of  Upper  Canada  is  substantially 
the  same  as  that  of  England ;  administered  in  the  same  manner 
and  by  similar  functionaries.  It  is  therefore  unnecessary  to-  re- 
capitulate the  English  statutes,  as  to  frauds,  limitalions,  usury, 
promissory  notes,  o&c.  The  bankrupt  laws  of  England  have  not 
been  introduced  into  either  province. 

Upon  all  bills  of  exchange  drawn  in  Upper  Canada,  on  any 
person  in  Europe  or  the  West  Indies,  which  may  be  protested  for 
non-payment,  ten  per  cent,  damages  with  six  per  cent,  interest 
upon  the  principal  sum  furnished  here,  from  the  day  of  date  of 
protest  tp  the  time  of  payment,  and  charges  of  protest,  may  be 
recovered  by  the  holders  of  such  bill ;  the  principal  sum  to  be  re- 
imbursed to  the  holder  at  the  par  of  exchange,  that  is,  at  the  rate 
of  one  hundred  and  eleven  pounds  and  one-ninth  currency,  for 
every  hundred  pounds  sterling.  Where  the  bill  is  drawn  upon 
any  person  in  North  America,  the  West  Indies  excepted,  four  per 
cent,  damages  and  six  per  cent,  interest  upon  the  principal  sum, 
may  be  recovered. 

Real  estate  may  be  taken  in  execution  in  either  province  upon 
judgment,  and  sold  for  the  payment  of  debts.  It  must  first  ap- 
pear, however,  that  the  goods  and  chattels  are  not  sufiicient  for 
this  purpose.  Lands,  however,  cannot  be  sold  until  the  expira- 
tion of  twelve  months  from  the  period  of  delivering  the  writ  to 
the  oflScer. 
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In  Lower  Canada,  where  the  coutume  of  Paris  prevails,  the 
movable  and  real  estate  of  the  deceased  are  equally  liable  for  the 
satisfaction  of  his  debts ;  that  is,  the  heirs  are  personally  liable 
according  to  the  value  of  their  interest  in  the  whole  succession, 
composed  of  movable  and  real  estate,  and  the  heirs  of  propert}^, 
which  is  propre  must  contribute  to  debts  which  may  have  been 
contracted  in  purchasing  acquets,  although  the  heir  to  the  propre 
may  be  heir  to  the  acquets,  and  on  the  other  hand,  the  heir  to 
biens  acquets  must  contribute  to  debt,  even  contracted  for  the 
annual  cultivation  of  an  estate  which  was  propre. 

In  Upper  Canada,  where  the  English  law  prevails,  the  real 
estate  of  all  persons  whether  traders  or  not,  is  assets  for  the  pay- 
ment of  the  simple  contract  debts  of  the  deceased.  But  in  the 
administration  of  such  assets  by  courts  of  equity,  creditors  by  spe- 
cialty in  which  the  heirs  are  bound,  shall  be  paid  the  full  amount 
of  the  debts  due  to  them  before  any  of  the  creditors  by  simple 
contract,  or  by  specialty  in  which  the  heirs  are  not  bound,  are 
paid  any  part  of  their  demands.  The  personal  estate  of  the  de- 
ceased, both  at  law  and  in  equity,  vests  in  the  executor  or  admin- 
istrator, and  he  is  bound  to  apply  the  same  to  the  payment  of  the 
debts  of  the  deceased,  first  discharging  the  funeral  and  testa- 
mentary expenses ;  then,  debts  due  to  the  government ;  then, 
those  by  judgment,  decree,  recognizance,  specialty ;  and  lastly, 
simple  contract,  in  the  order  enumerated,  subject  to  the  right  which 
a  simple  contract  creditor  may  exercise  of  marshaling  the  assets. 

2.  Laws  as  to  Rights  in  Action  in  Lower  Canada. 

By  the  civil  law,  debts  and  all  such  rights  and  causes  of  action 
as  would  devolve  on  the  heir  as  part  of  his  Succession,  and  also 
judgments,  are  the  subjects  of  sale  or  mortgage.  The  sale  or  ces- 
sion imports  a  warranty  by  the  vendor  that  the  debt  is  in  exig- 
ence at  the  time  of  the  transfer ;  but  without  an  express  warranty, 
the  vendor  is  not  responsible  for  the  solvency  of  the  debtor.  The 
cession  transfers  to  the  cessionary  the  whole  debt  which  was  due 
to  the  cedent,  and  not  merely  the  sum  which  the  cessionary  has 
paid  as  the  consideration  for  the  cession.  Where  the  sale  is  of  a 
debt  in  litigation,  the  debtor  may  redeem  it  on  paying  the  ces- 
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Interest. — Fraada. 


sionary  the  price  of  purchase.     The  right  of  acquiring  the  debt 
at  the  price  paid  by  the  cessionary,  does  not  exist : 

1.  Where  the  cession  has  been  made  to  a  co-heir  or  joint 
owner  of  the  right  ceded  ;  or 

2.  Where  it  has  been  made  to  a  creditor  in  payment  of  that 
which  is  due  to  him  ;  or, 

3.  Where  it  has  been  made  to  the  possessor  of  the  heritage 
subject  to  the  right  in  litigation. 

The  sale  comprises  the  accessories  to  the  debt,  such  as  the 
surety,  privilege,  and  mortgage. 

The  cedent  is  not  divested  of  his  property  in  the  debt,  until 
intimation  of  the  sale  has  been  given  to  the  debtor.  By  failing  to 
give  this  intimation,  the  cessionary  is  exposed  to  the  risk  of  a 
payment  by  the  debtor  to  the  cedent,  which  would  discharge  the 
debt,  and  to  a  loss  of  the  same  from  its  being  taken  in  execution 
by  a  creditor  of  the  cedent. 

3.  Interest. 

The  rate  of  interest  upon  all  contracts  for  the  loan  of  money, 
and  upon  all  debts  from  the  time  of  their  maturity,  is  fixed  at  six 
per  cent.  All  agreements  and  assurances  for  a  higher  rate  are 
void,  and  the  lender  receiving  usurious  interest  is  liable  to  a  pen- 
alty of  three  times  the  amount  of  the  debt.  Legal  interest  is 
levied  upon  all  executions  from  the  date  of  ^the  judgment.  No 
interest  is  demandable  upon  any  note  made  within  the  provinc% 
in  which  the  penalty  or  sum  to  be  secured  is  expressed  in  New- 
York  currency. 

4.  Frauds, 

Under  the  civil  law,  creditors  were  as  effectually  protected 
from  a  fraudulent  alienation  by  their  debtors,  as  under  the  com- 
inpn  law.  The  alienation  is  liable  to  be  set  aside  when  the  debt- 
or makes  it  with  the  intention  of  defrauding  his  creditors,  knowing 
that  he  is  insolvent,  and  that  he  will  thereby  diminish  his  sub- 
stance. The  creditor  cannot,  however,  recover  the  property 
which  has  been  fraudulently  alienated,  unless  the  alienee  was 
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privy  to  such  fraud ;  or  unless  the  conveyance  was  voluntary. 
A  payment  by  a  debtor  to  one  of  his  creditors  is  not  fraudulent 
unless  the  payment  was  made  before  the  debt  became  due,  and 
was  followed  by  the  failure  of  the  debtor* 

5.  Limitation  of  Actioiu  or  Prescriptions, 

All  actions  relative  to  bills  of  exchange,  and  bills  to  order,  sub- 
cribed  by  tradesmen,  merchants  and  bankers,  or  for  matters  of 
commerce,  prescribe  themselves  by  five  years  reckoning  from  the 
day  of  protest  or  the  last  suing  out  any  judicial  process,  if  there 
has  been  no  judgment,  or  if  the  debt  has  not  been  acknowledged 
by  any  separate  act. 

Bargains  concerning  movables  or  sums  of  money,  as  sales, 
hirings,  loans,  deposits  and  pledges  provable  by  witnesses,  are  only 
provable  by  writ  or  oath  of  party,  if  the  same  be  not  pursued  for 
within  five  years  after  the  making  of  the  bargain. 

Infants,  persons  absent  or  imprisoned,  are  barred  by  these  pre- 
scriptions. 

6.  Effect  of  Marriage  upon  Property  in  Lower  Canada. 

Under  the  coutume  of  Paris,  which  stills  prevails  in  Lower 
Canada,  there  exists  a  community  of  property  between  husband 
and  wife.  This  pommunity  commences,  unless  there  be  some 
stipulation  to  the  contrary,  from  the  moment  that  the  nuptial 
blessing  is  bestowed.  The  property  of  which  the  community  is 
composed,  consists  of  all  the  movable  or  personal  property  of 
every  description,  corporeal  or  incorporeal,  which  belonged  either 
to  the  husband  or  the  wife,  before  or  at  the  time  of  the  marriage,  or 
to  which  either  may  become  ^titled  at  any  time  afterwards 
during  the  continuance  of  the  community,  whether  it  belonged  to 
or  was  acquired  by  them  by  succession  or  otherwise.  It  also 
includes  all  such  immovable  or  real  property  as  either  of  them 
may  have  acquired  during  the  marriage,  if  in  the  language  of  the 
French  law,  it  consists  of  biens  conquets,  or  property  acquired 
by  industry  or  other  means.  There  is  not  admitted  into  it  any  im- 
movable  or  real  property,  which  belong  to  either  at  the  time  of 


4710  I-AW  OF  DEBTOR  AND  CREDITOR. 

Effect  of  Marriage  upon  Property  in  Lower  Canada. 

the  marriage,  or  which  either  may  have  acquired  during  the  mar- 
riage by  such  a  title  as  to  be  deemed  in  the  law  of  succession. 
Mens  propres,  or  property  held  by  descent.  Property  which  by 
the  marriage  contract  is  given  to  eifher  of  the  conjoints,  is  the 
propre  of  that  conjoint,  and  excluded  from  the  community. 

The  property  of  which  the  community  consists  is  charged 
with  all  the  movable  or  personal  debts  which  the  coufbints  had 
respectively  contracted  before  or  during  their  marriage,  or  which 
were  due  by  the  successions  which  had  devolved  upon  them. 
This  liability  results  from  a  principle  of  the  French  law,  which 
makes  the  personal  debt  of  an  individual  a  charge  on  his  entire 
movable  testate;  and  as  by  the  marriage  the  whole  of  that 
movable  estate  passes  into  the  community,  the  debts  also  pass 
with  it.  The  debt  with  which  the  community  is  chargeable  must 
be  movable,  that  is,  it  must  be  money  or  some  other  movable, 
due  by  or  demandable  from  the  conjoint.  Damages  for  the  non- 
delivery of  a  specific  thing  would  be  deemed  a  movable  debt. 
The  community  is  charged  with  a  debt,  for  which  the  conjoint  is 
liable  in  solidum  with  others,  or  which  is  secured  by  mortgage. 
The  community  is  charged  with  debts  contracted  by  the  wife, 
with  the  husband's  sanction,  for  the  affairs  of  the  community,  or 
in  a  trade  which  he  permits  her  to  carry  on :  but  if  she  has  con- 
tracted them  without  his  sanction,  but  with  the  authority  of  the 
law,  they  are  chargeable  only  so  far  as  they  are  advantage-ous  to 
the  community.  The  community  is  not  chargeable  with  the  im- 
movable debts  of  either  conjoint ;  e.  g.  the  amount  due  by  a 
conjoint  for  the  price  of  an  estate  purchased  by  him  before,  and 
of  which  he  was  possessed  at  the  time  of  the  marriage,  &c. 
During  the  continuance  of  the  community,  not  only  the  property 
of  the  husband,  together  with  that  of  the  wife  comprised  in  the 
community,  but  the  husband  himself  is  liable  personally  for  the 
debts  contracted  by  the  wife  before  the  marriage.  The  wife's 
creditors,  who  have  obtained  a  judgment  against  her  before  the  mar- 
riage, cannot  however  execute  it  against  the  husband,  until  they 
have  obtained  a  sentence  rendering  it  executable  against  him. 
After  the  termination  of  the  community,  the  husband  continues 
liable  for  the  whole  of  the  debts  contracted  by  himself  before  the 
marriage,  and  for  those  which,  during  the  community,  were  con- 
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tracted  by  himself,  or  by  his  wife  acting  under  his  authority.  In 
respect  of  the  debts  contracted  by  the  wife  before  her  marriage, 
the  creditors  can  proceed  against  him  or  his  heirs  for  a  moiety 
only  of  those  debts.  After  the  termination  of  the  community, 
the  wife  is  liable  to  creditors  for  the  whole  of  the  debts  due  by 
her  at  the  time  of  marriage,  but  as  the  community  is  charged 
with  them,  she  is  liable  to  recover  one  moiety  from  the  estate  of 
her  husband.  As  the  wife  may  have  accepted  the  community 
under  a  misapprehension  of  the  amount  of  debts  with  which  it 
was  charged,  her  liability  and  that  of  her  heirs,  to  creditors,  is 
limited  to  the  amount  of  the  profit  which  they  have  derived  from 
it.  To  secure  t)iis  privilege,  there  must  be  no  fraud  or  default  on 
the  part  of  the  wife  or  her  heirs ;  and  they  or  she  must,  upon  the 
dissolution  of  the  community,  make  out  a  just  and  true  inventory, 
showing  the  state  of  her  accounts  with  it. 

The  husband  has  the  exclusive  administration  of  the  property 
in  community,  and  an  absolute  power  of  alienating  it.  He  is 
also  vested  with  the  sole  administration  and  management  of  the 
wife's  separate  property ;  but  he  can  make  no  disposition  of  it, 
without  her  consent.  The  wife  cannot,  of  her  own  authority, 
exercise  any  power  of  administration  or  alienation  over  the 
property  in  community.  She  becomes,  by  operation  of  law,  a 
party  to  the  debts  contracted  by  her  husband,  and  liable  to  the 
extent  of  her  interest  in  the  property  of  the  community,  without 
any  actual  concurrence  on  her  part,  and  by  the  efiect  alone  of 
the  marital  power.  If  she  becomes,  in  fact,  a  party  to  the  debt, 
having  been  authorized  by  her  husband  to  concur  in  it,  she  incurs 
a  Uability  in  respect  not  only  of  that  interest,  but  also  personally, 
and  in  respect  of  all  her  separate  property. 
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NEOOTIABLE  INSTRUMENTS.     See  MiUg  of  Exchange  and  Frofiiimfity  N&Ut. 

etnbrflce  bonds,  &c.*  for  money  piayable  in  bank,  380, 
SHERIFFS. 

Tt^tncdy  agBjnsL  for  fatting  to  p&y  oirer  mnnry  collected i  390. 


ARKANSAS, 

ACKNOWLEDGMKNT,     , 

mufil  be  in  wriung  to  bind  an   infant,  or  lake  ease  oat  of  the  atntnte  of  UmilB' 
tione,  430. 

of  one  joint  contractor  not  binding  apon  ih*i  reat,  iL 
ACTIONS.     Sei^  Limitnthns 

ADMINISTRATION.     Sec  Estates  uf  Beceaied  FerMns. 
AGREEMENT.     Sec  FrauiU. 
ARREST, 

for  debt,  only  admisaiblo  in  casca  of  fraitd  estoblisljed  by  iflidaviti  432, 
ASSIGNMENT. 

of  all  writings  for  priymcnt  of  rnoney»  whether  sealed  or  not,  admiaaible,  437, 

mode  of  Jlxing  ItobititicB  of  aMlgnor^j  ib. 
ATTACHMENT,  FOREIfiN, 

cftses  in  which  it  nioy  be  iftined,  430. 

mode  of  proceedings  on,  ih. 
ATTACHMENT  OF  BOATS  AND  VESI^ELS.  430, 
ATTORN  I ES, 

renaedif^  Agtuinet  for  falling  to  pay  over  money  colkcled,  433. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES, 

aoceptonoe  of  mast  be  in  writing,  on  bdl^  438. 

exception r  v6. 

rates  of  damagea  on,  ib. 
COMMON  LAW, 

how  far  received,  427, 
CONTRACTS, 

con^tmction  of  joint  and  seTeral,  4SS> 
COURTS, 

organization  of,  43^. 
CREDITOR'S  BILL, 

when  it  may  be  filed,  433. 
ESTATES  OF  DECEASED  PERSONS, 

adminifltration  of  under  miperiQtendence  of  conrts  of  probata,  434, 

notice  to  creditors,  ib. 

real  and  persontil  estate  conjtitnte  ^d  for  paymi*nl  of  debts^  ib. 

mode  of  obtaining  sale  of  real  estate ,  ih. 

widow's  dower  in  personalty  pararaonnt  to  rights  of  creditora,  435. 

order  in  which  debts  arc  to  be  paid,  434. 

time  within  which  they  tnttst  be  presented,  ib. 

wettlement  by  executor  or  admmiatratof  of  bis  accounts,  435 » 
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EIXECUTIONS, 

ordinary  writ  of,  432. 

runs  against  land  as  well  as  penonalty,  to  what  countf  it  may  ianie,  t6. 

what  may  be  sold  on,  ib. 

proceedings  on  delivery  bond,  433. 

when  writ  of  execution  creates  lien  upon  property  real  or  peiaonal,  ib. 
FRAUDS, 

variation  in  the  re-enactment  of  the  English  statate,  429. 

English  statute  against  fraudulent  conveyances  adopted,  ib. 
IMPRISONMENT  FOR  DEBT.    See  Anrest. 
INTEREST, 

legal  rate  of,  conventional,  429. 

efiect  of  usurious  contracts,  ib, 

when  bill  of  exchange  or  promissory  note  valid,  aldiough  tainted  with  nmy,  d. 
JUDGMENT,       , 

lien  of  upon  real  estate,  432. 

definition  of  this  phrase,  t6. 
LIMITED  PARTNERSHIPS,  429. 
LIMITATION  OF  ACTIONS, 

various  penonal,  430. 

saving  provisions  of  the  statute,  ib, 

when  non-residents  protected,  ib. 
MARRIAGE, 

rights  of  married  women  during  coverture,  430. 

rightB  of  husband  in  property  of  wife,  ib. 

requisites  to  entitle  a  married  woman  to  the  benefit  of  these  proviaioiis,  ib. 
NEGOTIABLE  INSTRUMENT.    See  Asngnment,  BilU  of  Exekmige,  amd  Ff 
mtssory  Notes. 

No  set  ofi*  allowed  in  these  instruments  when  payable  to  order,  in  bank,  428. 
SCRAWL, 

force  of,  428. 
SHERIFFS, 

how  proceeded  against  for  fiulure  to  pay  over  money,  433. 


CANADAS. 

ASSIGNMENTS, 

or  sale  of  rights  in  action  in  Lower  Canada,  467. 
ASSETS, 

what  constitute,  in,  467. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES, 

damages  on,  466. 
EXECUTIONS, 

what  may  be  sold  under,  466. 
FRAUDS, 

provisions  of  the  civil  law  acts,  468. 
INTEREST, 

rate  of,  efiect  of  usoiy,  468. 


INDEX 

LAWS. 

giMieral  observations  relative  to,  465, 
LIMITATION  OF  ACTIONS, 

prescHpLbn  of  ^ariQtis  pereHJuaL  conincta,  469. 
MARRlAGEp 

law  08  to,  in  Lower  CaD&da,  ifi. 

what  coimitijtf^  the  common  property,  ib. 

charges  upon,  470. 

LiabiUty  of  himtjurid  for  wife's  debt^  previonely  contracted,  ih. 

liability  o(  husband  after  the  tenninalion  of  coverture,  it, 

linbilily  of  wije,  47L 

rights  of  huflband  over  common  property ,  i&. 


CONNECTICUT. 

ARREST.     See  Impriwatm^nt  for  DehL 
ASSIGNMENTS. 

what  conaidc-Ted  fraudulent  aa  to  crediEoii  of  AMJfUOTp  1^, 

vahd,  of  promiBsory  noii-a,  117. 
ATTACHMENT,  FOREIGN, 

what  liable  lo*  12B. 

proceedingB  upon,  129. 

amotint  of  creditors  claim  neceasary  to  authorixe  ihia  proceed Lng*  ih^ 

what  pereona  deemed  absconding  debtors  in  the  eye  of  ihe  law^  lA. 
ATTACHMENT,  JUDICIAL,  130, 

for  what  pieriod  estate  atmched  liable  to  judgment^  ik 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

what  notea  are  negotiable^  117. 

damagea  upon  protested  bilb,  ih. 
BOOK  ACCOUNTS, 

when  admiBBible  in  evidence,  1J6. 
CORPORATIONS, 

pmviflione  as  to  J  lability  of,  121 ,  123. 

hability  of  direelots,  122. 

of  BtockholdE-re,  ib, 

effect  of  withdrawinj?  capilalj  121. 
COURTS, 

organization  of,  131, 
ESTATES  OF  DECEASED  PERSONS. 

proceed itig^  of  exeeutois  or  admin JBtia tor,  126. 

dtHlribntion  of  estaie,  ib- 

onh-t  in  whtcih  debis  of  inisoivent  citale  Are  to  be  |itid,  198. 
EXECUTIONS, 

agninai  what  they  run,  130. 

proijerty  eitempt  Irom,  13  L 
FRAUDS, 

provifliona  of  ihe  atatnte  ot^  1  {$. 

ftgainst  &audidene  eonveyiiite««,  i^. 
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IMPRISONMENT  FOR  DEBT, 

when  allowed,  130. 
INSOLVENCY, 

proTisioDS  of  the  laws  relattTe  to,  191  to  134. 
INTEREST, 

legal  rate  of»  118. 

effect  of  usury,  t6. 

penalty  for  taking  nfary,  ib. 
JUDGMENT, 

the  time  within  which  a  judgment  may  be  obtained,  130. 
LIMITED  PARTNERSHIPS, 

proviuons  of  the  law  of,  120. 
LIMITATION  OF  ACTIONS, 

npon  specialties,  134. 

upon  simple  contracts,  134, 135. 

other  proTisions,  135. 

saying  of  the  statute,  134. 
MARRIAGE, 

interest  of  husband  in  the  real  estate  of  his  wife,  not  liable  to  exeeatioD  for  his 
debts,  135. 
SHERIFFS, 

,  liability  of  for  foiling  to  pay  money  when  collected,  131. 


DELAWARE. 

ACKNOWLEDGMENT, 

when  that  of  executor  will  revive  a  debt,  383. 

general  effect  of,  ih. 
ARREST.     See  Iwpriwnment  fw  Debt. 
ASSIGNMENT, 

valid,  of  all  instruments,  for  payment  of  money,  to  any  person  or  order,  or  assigns, 
379. 

general  effect  of,  ih, 

of  specialties,  mast  be  under  seal,  and  with  two  witnesses,  t6. 
ASSIGNMENTS  OF  INSOLVENT  DEBTOR, 

are  fraudulent,  when  preferring  creditora,  380. 

decisions  as  to,  tft. 
ATTACHMENT, 

foreign — against  whom  it  may  be  issued,  383. 

requisites  to  its  emanation,  against  what  property  it  runs,  ih* 

proceedings  of  garnishment,  ih. 

proceedings  upon  the  return  of  the  attachment,  384. 
ATTACHMENT  FOR  SECURITY,  384. 
BONDS.     See  AagignmenU. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES.'  See  A»9ignm€nt. 

damages  upon  protested  bills,  379. 
COURTS, 

organization  of,  388. 
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ESTATE  OF  DECEASBD  PERSONS, 

order  in  which  the  debts  of  a  decedent  are  to  be  paid,  986. 

when  an  executor  may  pay  a  debt  of  inferior  dignity,  ib, 

how  daima  of  creditors  must  be  verified,  ib. 

lands  may  be  sold  to  supply  the  deficiency  of  personal  estate,  ib. 

account  of  executors  and  administrators,  287. 
EXECUTION, 

what  property  may  be  sold  on,  and  in  what  order,  385. 

when  lands  may  be  sold,  t6. 

personal  property  bound  from  delivery  of  the  writ  to  the  officer,  386. 

See  Itnprimmment  for  Debt. 

attachment  may  be  issued  instead  of  other  execution,  t6. 
FRAUDS, 

proviaions  of  the  statute  concerning,  380. 

in  the  sale  of  peraonal  property,  t6. 
IMPRISONMENT  FOR  DEBT, 

affidavit  which  must  precede,  385. 
INTEREST, 

legal  rate  of— efiect  of  usury,  380. 
JUDGMENTS, 

lien  of,  upon  realty,  285. 
LIMITATION  OF  ACTIONS, 

various  personal,  283. 

saving  provisions  of  the  statute,  t6. 
PRINCIPAL  AND  SURETY, 

when  the  latter  may  call  upon  creditor  for  an  aangnment  of  the  debt,  381. 

relation  continues  alter  judgment,  383. 
SCRAWL, 

efleet  of,  379. 


DISTRICT  OF  COLUMBIA. 

BAIL, 

when  it  may  be  required,  301,  303. 
COURTS, 

organization  of, 
ESTATES  OF  DECEASED  PERSON^,  301. 
EXECUTIONS, 

writs  of,  303. 

when  a  ca.  sa.  may  be  issued,  ib. 
INSOLVENT  LAW, 

details  of  proceedings  under,  303  to  304. 
INTEREST, 

rate  of,  301. 
LAWS  OF  THE  DISTRICT, 

geneml  observations  upon,  300. 
LIMITATIONS  OF  ACTIONS,  ib. 
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FLORIDA. 

ARREST.    See  ExeeuHon  and  BaU, 
ASSIGNMENT, 

of  instromentB  for  the  pajrment  of  money,  efiect  of,  366. 
ATTACHMENT,  JUDICIAL, 

unknown,  373. 
ATTACHMENT,  FOREIGN, 

when  it  lies,  affidavit,  and  bond,  373. 

when  admiflsible  against  estate  of  a  deceased  person,  ih. 

may  issue,  where  debt  will  become  due  in  nine  months,  tb. 

mode  of  dissolving  attachment,  373. 

distribution  gf  the  proceeds  of  the  atuched  property,  374. 

attachment  to  prevent  fraudulent  remoyal  of  mortgaged  property,  t&. 
BAIL, 

cannot  be  required  in  civil  actions,  379. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES, 

on  the  same  footing  as  bonds,  366. 

damages  upon  protested  bills,  ib. 
COURTS, 

organization  of,  375. 
EQUITIES  jOF  redemption. 

May  be  sold  upon  execution,  375. 
ESTATES  OF  DECEASED  PERSONS, 

fbnd  for  the  payment  of  debts,  377. 

mode  of  procuring  a  sale  of  real  estate,  t6. 

rights  of  widows  in  personalty,  paramount  to  creditors,  •&. 

time  within  which  debts  may  be  paid,  ib, 

notice  to  creditors,  t6. 

limitation  upon  their  claims,  378. 

order  in  which  debts  are  to  be  paid,  ib, 

settlement  of  accounts  of  ezecutora  or  administraton,  tfr. 
EXECUTION, 

no  writ  of  ca.  sa.  may  issue  upon  a  judgment  in  any  civil  aetioD,  375, 

real  as  well  as  personal  estate  sold  upon  a  fieri  facias,  ib. 

sales  upon,  when  and  how  to  take  place,  367. 
FRAUDS,  m 

variations  from  the  English  statute  of,  367. 

in  mortgages,  or  loans,  or  limitations  of  personal  property,  ib. 
GARNISHMENT, 

process  of,  may  be  resorted  to  upon  judgments  or  decrees,  376. 

proceedings  on,  ib. 
INTEREST, 

rates  of,  legal  and  conventional,  367. 

effect  of  usurious  agreement,  ib. 
JUDGMENT, 

lien  of,  apon  lands,  375. 

when  execution  may  be  sued  out  upon,  t6. 

time  within  which  it  may  be  obtained,  ib. 
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LIMITATION  OF  ACTIONS, 

yarioas  peraonal  actions,  371. 

doty  of  court,  where  suit  is  brought  against  an  executor,  373. 

actions  npon  judgmenta,  ib. 

MiTing  proTisiona  of  the  statute,  ib. 

limitation  of  the  place  of  the  contract,  a  bar  in  Florida,  ib, 
LIMITED  PARTNERSHIPS, 

minate  detail  of  the  provisions  of  the  act  concerning,  368  to  371. 

marria'ge, 

liabilities  of  hnsband  fot  debts  of  wife,  368. 

rights  in  property  of  wife,  ib. 
PROCESS, 

where  there  are  several  defendants,  374. 
SCROLL, 

effect  of.  366. 
SHERIFF, 

liabilities  of,  for  money  collected  and  not  paid  over,  876. 


GEORGIA. 

AGENTS, 

death  of  principal  does  not  of  itself  revoke  powers  of,  353. 
ARREST.    See  BaU  and  Execution. 
ASSIGNMENT, 

valid,  of  all  liquidated  demands,  351 . 
ATTACHMENT,  FOREIGN, 

when  it  may  be  granted,  362. 

proceedings  on— efiect  of  judgment  m,  363 

priority  of  first  writ  served,  ib. 

special  cases  of,  ih. 
BAIL, 

when  it  may  be  required,  364. 

affidavit  of  creditor,  ib. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  352. 

commercial  law  altered  as  to  promissory  notes,  352. 

exception,  t6. 

suits  against  indorBera  of,  353. 

damages  upon  protested  bills,  t6. 
COURTS, 

organization  of,  365. 
ESTATES  OF  DECEASED  PERSONS, 

notice  to  be  given  to  creditors,  360.  • 

time  within  which  their  claims  must  be  presented,  ib. 

when  action  ^ay  be  commenced  against  representative,  360. 

order  in  which  debts  are  to  be  paid,  360. 
.    property  liable  for  debts  of  decedent,  361. 

accounts  of  ezecutoxs  or  administrators,  t6. 
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EXECUTIONS, 

property  which  may  be  taken  on,  364. 

effect  of  discharge  under  a  ca.  n.,  ib. 

articles  exempt  from,  365. 

roles  for  sales  on,  364. 
FRAUDS, 

English  statutes  prevail  in  Georgia,  353. 
GARNISHMENT, 

process  of  may  issue  before  or  after  judgment,  365. 
INTEREST, 

legal  rate  oC 

effect  of  usury,  353. 
INSOLVENT  LAWS, 

who  may  apply  for  their  benefit,  361. 

proceedings  on,  ib. 

efiect  of  discharge,  362. 

release  of  his  body  by  debtor  imprisoned  upon  ca.  sa.,  il. 
JUDGMENTS, 

a  lieu  upon  real  estate,  364. 

when  become  dormant,  ib. 
LIMITATION  OF  ACTIONS, 

various  personal  actions,  359. 

limitation  of  actions  upon  specialties,  ib, 

saving  provisions,  360. 
LIMITED  PARTNERSHIPS, 

details  of  law  concerning,  353  to  357. 
MARRIAGE, 

rights  of  husband  in  real  estate  of  wi&,  353. 
PARTNERSHIPS, 

when  one  partner  may  execute  bond  for  all.  359. 

ILLINOIS. 

ARREST, 

in  what  cases  allowable  on  mesne  process,  339. 

affidavit  of  plaintiff— before  what  officers,  340. 

effect  of  discharge  as  an  insolvent  upon  bail,  ib. 

in  what  cases  allowable  on  final  process,  341. 

how  debtor  may  be  released  from  such  imprisonment,  ib. 

proceedings  under  the  insolvent  debtor's  act,  343. 
ASSIGNMENT.    See  BilU  of  Exchange  and  Promi9mn-y  Note*. 
ASSIGNMENTS  BY  INSOLVENT  DEBTOR,  336. 
ATTACHMENT,  FOREIGN, 

affidavit  upon  which  the  writ  may  issue — bond  of  plaintiff,  337. 

attachment  pending  suit,  338. 

proceedings  against  garnishees,  ib. 

fiirther  proceedings  in  attachment,  339. 

law  to  be  liberally  construed,  ib. 
ATTACHMENT  AGAINST  BOATS,  339. 
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BILL:^  OF  t:xni  \N(;i:  AND  PfJn\IIS<nRV   NnTKS,  HU 

huw  Inr  III,'  fnirinjil*^  i)(>u]jinit'f4'iul  hiw  ;ifi)i|iraMt.'  t>",  ih. 

tlf^inMiul'fKiil  imTir<'  nifl  lun'r^Mnry  i^  ^Hhl.l  ri-^s^intHfr  n(  ii]4iiiii.Hrtory  not'.'.  '^3a, 

i;oNTir\(  IS, 

t  ■irj'^Triii-li'iii  \A   isuiiL,  \^i  I 

KqMf'r\ij[j;  !\ii:iu:sT  !\  shimtv, 
KSTV'i'Ks  (iK  niu  f;\si':i>  ri:i(sr}\s, 

:iiliiMiJ.'^i''r.  i|  iiihl' r  jli'-  .-ii;"'!  \  -  mj  (4  mur!^  of  [iri'hn(«',  Xll'i. 
jiermJ  \^itliiii  wliit'ft  fJiMmw  ufm  iliHirs  tiiiHi  \\r  julja'^ti^l,  :i43 
pfrioh  yi\\\\\n  w\\\v\\  ^ua^  tiiu\  nmi  Tiui<r  Ijr  druu^lji  n^iiLii«ii  repreM^-nUiiivf ,  ih 
I'hlt-r  til  whiL'h  ilt-ltt^  II rf  ui  «m-  |i:ii  (.  }h 
\y\iin\  iin^i  hfH'  f.^l  *»^Mlf'  ni^ky  lit'  .-^oni,  'Jl  | 
>'.'Tl*i'iiienj  hy  I'XiTiitiiTfr  nr  ^iiliijuji^imtor^  \t\  tlinr  ju'rimntiJ,  iL 
EXKiTTruN, 

rt"kin]i1ifjri  iif   |r[in[>  soM  isjioii  I'S^^r'UUnii,  Oil 

j'rm,tinlLy  fiuufMi  fn.m  \h-U\i  rv  t.i  nlUrrr  ^jI'  iIj.-  wrn  of  i-vecuiifm,  GUI 

\nN?ir,<r.n  i-t'  [li-^  Kn'zli-'li  >'\i\\\\''  confrTtiiiio',  1,*3("J. 

i;  \kNJsiiM};M\ 

-U[!iiri"Ti>  hL  iijH'ti  |LidL'THMiir,  'JU. 

\un  ol'miun  (iirni^ — ilur;iintti  i4'  l;fn,  340. 
INTKltFSr. 

|*'^rri|  rnri'  r.i:^,.f|;.rf  o|   n?Hiir\\  ^l.'l,'!. 
MMITAllnN   UK    \r'lin\i^. 

lijiim  "isnif*!'^  r*iiitt:ii'i^,  ^l'M\ 
n|MiN  ^|ii'r,jjhi.  V.  ;/^ 
-■jvin  r  iiruvi*ijurt?i,  '.j;i7 


fvm\N\. 

Kin^'r  li*>  irt  wnnjiL'  '■**  \*X\\-i'\\i  XMr  n|ij'r;ii]nii  <4  llip  simutr  ot   linutriliorti^,  t}22 
m(   Mil*  j<iiiir  rosilrarli^r  n-.l  Tn  rdT^'r-i  ilu'  iilh"r,  i6. 
Ainn:ST       S...-  !mi*usui,mn,i  tm-  lhl,f 

AH<M;N\n:M\ 

vMil,  <rl  all  iii'triiirit^ni.-,  ivln-ilit-r  ufuLt  f^t-at  or  riat,  !or  [jnynn-m  ol  moiify  o:  ivn- 
vfyrititv  m(  prirjii^rfy.  ^i|l» 

ribliiiurmiH  ^1  InM^-T,  U\  ii^jid  iH^ii^riur.  'ilT, 
t>it'  fnstilvtTtl  Lftw. 
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ATTACHMENT,  FOREIGN, 

affidayit  of  creditor,  234.  , 

property  bound  by  the  writ,  i6. 

proceeding  on  sommona  of  garnishment,  225. 

trial  of  adverse  claim  to  property  attached,  t6. 

proceedings  upon  retam  of  attachment,  225,  226. 
ATTACHMENT  OF  BOATS,  226. 
ATTORNEYS, 

proceedings  against  for  faihng  to  pay  over  money  collected,  230. 
BAIL.     See  Jmpriwnment  for  Debt. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

law  merchant  applicable  to  all  bills  of  exchange,  216. 

and  to  notes  in  writing  for  the  payment  of  money,  negotiable  and  payable  at  a 
chartered  bank,  217. 

rates  of  damages  upon  protested  bills  of  exchange,  ib. 
CORPORATIONS, 

provisions  for  suing  corporations  whose  charters  have  expired  by  limitation,  219. 
COURTS, 

organization  of,  233. 
CREDITOR'S  BILL, 

when  it  may  be  brought,  and  proceedings  thereon,  228. 
ESTATES  OF  DECEASED  PERSONS, 

order  in  which  debts  of  a  solvent  estate  are  to  be  paid,  231. 

mode  of  collecting  claims  by  creditore,  ib. 

time  within  which  suits  may  be  brought  against  representative,  t6. 

application  for  sale  of  realty  where  personalty  insufficient,  232. 

mode  of  settling  an  insolvent  estate,  233. 

order  for  payment  of  debts,  ib. 
EXECUTION, 

what  property  may  be  sold  under,  227. 

binds  personally  from  delivery  to  officer,  229. 

rule  of  priority  between  different,  ib, 

binds  lands  in  another  county  from  time  of  levy,  228. 

mode  of  selling  property  upon  execution,  230. 

stay  of  execution,  229. 

efiect  of  reversal  of  judgment  upon  title  to  property  sold,  228. 
FRAUDS, 

additions  to  the  English  statute  of,  218. 

assurances  of  the  character  or  credit  of  another  must  be  in  writing,  ib. 

provisions  against  fraudulent  conveyances,  218. 

fraudulent  intent  a  question  of  fact,  ib. 
IMPRISONMENT  FOR  DEBT, 

affidavit  to  be  made  by  creditor  before  its  allowance  on  mesne  process,  226. 

limited  liability  of  bail,  227. 

when  ca.  sa.  may  issue,  affidavit  and  proceedings  thereon,  ib. 
INSOLVENT  LAW, 

when  debtor  may  apply  for  benefit  of,  petition,  schedule  and  affidavit,  332. 

examination  of  debtor,  certificate  of  discharge,  operation  thereof,  223. 

assignment,  foim  and  effect  of,  ib. 
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INSOLVENT  LAW^Coviimied. 

jKJweTB,  duties,  find  linhiliticfl  of  tmstees,  S23,  224, 

ej^ct  o(  fmud  on  proceed ina;fi,  224. 
INTEREST, 

when  II I  taw  td,  and  k  2:11 1  rate  of,  217, 

efft-ct  tjf  ufmrioua  agTotnieTJt,  217,  218. 
jTiDGMENT, 

tirn  of  upon  rf n!ty,  223. 

duration  of  lien,  ih^ 
LIMITATION  OF  ACTIONS, 

u\  vsrurtifl  fjCTsonfil  KeLion£^,  921. 

exec  pilona  rmd  iiaving^  id  sUiUitts  222. 
UMiTEO  PARTNERSHIPS, 

nlistrmci  of  Uie  law  eonti mini*,  211^  to  22 L 
MARRIAGE. 

rfTnci  rd'  upon  tide  to  wifi- 3  properfy*  3l>?. 
NEGOTIABLE  INSTRUMENTS.     See  .4#jfigtimeni«  and  BUh  of  Exehfinge  and 

SHERIFF, 

liability  of,  and  proceed ing@  against,  for  fnilijag  to  pay  o?er  money  collected,  230. 


IOWA. 

ASKICNMENTS, 

whnt  iu?<iniiiit*niii  iriay  be  iisai^ed,975, 
ATTACHMENT,  KOREIfJN. 

when  It  may  lit'  if«=ned.  11  nd  proeeedin^a  011,  279. 
BILLS  OF  EXCHANGE  AND  PRt)Ml^Sf^RY  NOTES, 

ehnng''!^  in  coriiinrrrifii  Inw  (ir?  to  litibdiiie^  of  iildof«er3  of|  275- 

damaj^f^e  upan  protected  bill«r,  Of. 
CORPORATIONS, 

liabiUtieM  oC  sUH-klKf]d»'r?i,  37(3. 
ESTATES  OF  DEUEAi^ED  PERSONS,  278. 
EXECUTIONS, 

property,  which  iiioy  hf  taken  on,  277. 

redemption  of  rffil  f^slnti^  whure  sold,  i&. 

retom  and  stay  of  exycuiionst  iJ77,  976, 
FRAUDS,  ^ 

English  statute  ir>  foref,  2711. 

tn  conveyanecB  of  persoutit  properly ^  ib, 
INTEREST, 

iegJil  nnd  ronventjonnl  Tnies  of,  275. 
IMPRISONMENT  FOR  DEBT,  277, 
JUDGMENTS, 

extent  and  duraiiiin  of  their  tien,  277. 
LAWS, 

i^eneral  obs^ervniions  tia  lo,  278 
LIMITATION  OF  ACTIONS,  27Ii. 
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LIMITED  PARTNERSHIPS,  ib, 
MARRIAGE, 

real  estate  of  married  womaD,  not  liable  for  hnaband's  debta,  376. 


KENTUCKY. 

ASSIGNMENTS, 

IntiimiTitfiiEii  which  may  be  aligned j  and  e^cl  th(?reof,  40?, 
ATTACHMENTS,  FOREIGN. 

when  ih<py  may  be  LBtitd,4ll. 

propeity  which  may  be  leTied  otip  ib. 
An^ACHMENTS.  JUDICIAL,  411. 
ATTACHMENTS  IN  CHANCERY, 

procwdmgon»4U. 
ATTORNEYS. 

poee^dinga  a^raitigi  fa^  ftiiling  to  pay  over  money,  4 14^ 
BILL8  OF  EXCHANGE  AND  PROMISSORY  NOTES, 

whnt  Lu^irumerTta  nre  neRoLbtilf*,  407. 

damo^B  upon  pmleeted  biUg,  4U8^ 
CORPORATIONS. 

pfOTiaiofia  as  to  mafiiifactarinj^,  40d. 
COITRTS, 

OTgamKttion  cjf»  415. 
ESTATES  OF  DECEASED  PERSONS, 

order  in  which  debts  are  to  be  paid„  41 1« 

mod*'  of  prorpedjng  tQa«U  r^al  estate  on  defieteDi@3r  nf  p^iaotial,  412^ 

ttllowntice  ti>  Widow,  tJb. 
EXECUTION, 

wntjiof  in  u»e,  413, 

property  which  may  be  sold  nndeFi  ih, 

eatate  of  jucigrociit  dfbior  bound  from  delivery  of,  Us  officer^  ik 

proceeding*  upon  fnrihcoming  bonds,  4 J  4. 

when,  and  on  what  terms  real  eatAte  aold  on  execuUoQ  will  be  rabjeci  lo  rtdein|K 
lion,  it. 
FRAUDS, 

Enj^hah  statute  of,  in  force,  40B. 
IMPRISONMENT  Ft^R  DEBT, 

when  a  party  may  be  arrested  on  original  or  meaae  piocen,  and  bow  djicharged, 
413  * 

when  fi  writ  of  ca.  ea.  may  iasae,  413. 
INSOLVENCY, 

proceedings  to  releaee  msoWent  debtor  &om  castody,  4X3. 
INTEREST, 

h*gal  mfe  of,  efK?ct  of  usurious  agreement,  409. 
JUDGMENTS.     See  Ejcfcusian, 
LIMETATION  OF  ACTIONS, 

of  vnrious  pcreonal  actionSj  409, 

iti  iirocecJinifs  agrtijisi  surelies,  410. 

aaviagH  of  the  itaiutc*  ik  • 
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MARRIAGE, 

effect  oi;  upon  husband 'j^  liability  for  drbn  o(  wife,  4011 

upon  ihe  title  to  x\\f  vvifc's  proj^ierty,  ih 
SCKAWh, 

L  iFt-ci  i»t;  407. 
SHERIFFS, 

pnK't't'fliEiiS')  agauiFl  for  nfticiiil  rnl«r<miiuet,  414 

LOULSiANA, 

ACK(nVLFJ)(;.MCNT, 

I'flJ.cL  o\\  upon  prf;4<*riiuirjn,  450. 

wlinre  intiik'  bv  one  jmrU  ilrbiof  upon  the  rights  uf  othem,  ib, 
ASSIGN  MFN'1\ 

subjfci^  of,  anil  inriilonB  to,  437,  42t<, 
wiirrniKy  uf  awii^nor,  43^. 
ATTACJJ.MlvVr.  FnlfEliiX, 

r.isea  in  wliirli  n  may  Uv  ^tbtairn-it — nlTtilnvit  and  boml  of  rrcr]jf4.ir,  456, 
prorcrtiiriiiH  rm  sununun^  ol   liarnisliJin'iiil,  (7*. 
ATTACflMKN  r  IMfUVISlONAL, 

\v|j«  u  It  limy  tu*  uhinnu  d    Lt83 
BlLLt^  OF  FXCIIA.NGI::  ASH  TRuMI^SURV  NOTES. 
^  no  distinciiuii  bt^twecn  i^raJp-J  and  uni»i.'nU:J  inMnniifnt*!,  43(], 
m  obbgations  lor  payjut-ni  n\  iiiuijiy,  lusirumcrii  muiH  nui  be  expressed   in  figurea, 

43G 
duntn^cs  uprin  pr^lt^'?il:cd  bil!)*,  437. 

orLTinizriLinn  nMirid  gt'nt'ra]  ol?svn'ainin5  tis  to  proceedings  in,  457. 
ESTATE^:  OV  UEFEAhSED  PERSONS. 

uriiJiT  wlmtw  dirretinii  adniifnxii^red,  4jF 

\ww  cbirns  nt(iini+i  lu  ]^^'  sedleJ.  45'i- 

at'ttli'inini  of  [icenunli*  of  rf|)n'St"niQUve,  th. 

for  ordt  r  m  payuitnL  of  debl'J,  wfe  Prii'ileires 
EXECrriON. 

nny  Bp'j'cirs  of  fjro|itTly  nirky  hr  tak<;ii  and  sold  nrulrr,  4ri.'i. 

wlu-n  propt-rty  will  ]»-  Hiild  apun  tsvtdvi^  inonlba'  credit,  16. 

siiriniioHs(  of  i^anij>hm*-ni  a^^ain.si  .|nd:im*'nt  d<4iior,  455- 
J  RAF  OS, 

ve-rhal  euntnicTs  ns  us  per^^onrdty,  valid,  43M. 

€fl5?el  of  a  sale  of  piraonally  iinnirMiiipnnnnl  by  delivery,  r^ 

the  di^bt  of  ancjili'TtinlTunr'nT  eonsidixntion  ftir  a  promise  10  pay  n,  th. 

innv  itninovahlftf  masi  hf  traTis^ferri'd,  ih. 

whar  enntrorj*  ar^'  rraimlab/iii  as  to  er-dJEnrH.  43l]i4-J0 
iMPfUSONMKXr  FOR   |)Fd5T. 

abulihlnd  in  alj  eiu^r^i  on  jitml  p  re  tec  «^,  454. 

wlien  a  warrant  o(  arrewt  may  issue,  and  proceedings  on,  455, 
iXSOLVFAFY, 

proviHionsof  the  act  concerning,  452 

See  lieapttc.     * 
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INTEREST, 

ntes  of,  legal  and  conyentional,  440. 
JUDGMENTS. 

lien  of  upon  real  estate,  455. 
LIMITATION  OF  ACTIONS.    See  PreMcripiian. 
MARRIAGE. 

doctrine  of  the  civil  code  conoeming  the  rights  of  property  between  husband  and 

wife,  440  to  44d. 
PARTNERSHIPS, 

general  principles  as  to,  443. 

commercial  partnerships,  t6. 

ordinary  partnerships,  ih. 

uniTersal  and  particular  partnerships,  *443, 444. 

partnerships  in  commendam,  444. 

anonymous  or  limited  partnerships,  445. 
PRIVILEGES, 

definition  and  kinds  of,  and  mode  of  asserting,  447. 

those  embracing  both  movables  and  immovables,  ib, 

general  privileges  on  movables,  t6. 

privileges  on  particolar  movables,  448. 

privileges  on  ships  and  merchandise,  448. 

privileges  on  immovables  and  slaves,  449. 

recording  and  destmction  of  privileges,  450. 
PRESCRIPTION, 

definition  of,  450. 

exceptions  to,  451. 

particular  prescriptionB,  451. 
RESPITE, 

definition  of,  452. 

distinction  between  forced  and  voluntary,  453. 

the  requisites  to  make  a  forced  respite  binding  upon  creditors,  453. 

what  creditors  unaftcted  by  respite,  454. 

sAle, 

what  may  be  the  subject  of,  437. 
what  is  an  exchange,  438. 
incidents  to  sale,  ib. 

what  is  essential  to  the  completion  of,  ih. 
when  husband  and  wife  may  contract  with  each  other,  ib. 
SHERIFFS, 

remedy  against  for  misoonduct,  456. 


MAINE. 

ACKNOWLEDGMENT, 

must  be  in  writing  to  revive  action,  34. 

efiect  of  acknowledgment  or  promise  of  one  of  two  joint  contractors,  on  rights  of 
the  other,  ib. 
ARREST.    See  /if«»^Moiifiiefi<  for  Debt. 
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ASSIGNMENT, 

of  choeee  in  action,  common  law  as  to  mudtend,  17. 
ASSIGNMENTS  OF  INSOLVENT  DEBTOR, 

where  preferring  crediton  inure  equally  to  benefit  all,  35. 

dnties  and  liabilities  of  angnees,  ib. 
ATTACHMENT, 

all  civil  actions  may  be  commenced  by,  28. 

property  bound  by  service  of  writ,  ib, 

judgment  against  trustee,  ib. 

notice  in  case  of  non-residents,  t6. 

upon  final  judgment,  where  other  execution  unavailing,  ib. 
ATTACHMENT  OF  BOATS,  29. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES, 

what  essential  to  prosecution  of  suit,  where  pajrable  on  demand,  18. 

damages  upon  protested  bills,  ib. 

protest  of,  by  notary,  its  eflect  as  evidence,  19. 
CORPORATIONS, 

general  provisions  relative  to,  21 

liabilities  of  stockholders,  ib 

how  individual  liabilities  prevented,  22. 
COURTS, 

organization  of,  26. 
ESTATES  OF  DECEASED  PERSONS, 

proceedings  where  insolvent,  29, 

order  for  payment  of  debts,  ib. 

real  estate  constitutes  assets,  27. 
EXECUTIONS, 

every  species  of  property  may  be  taken  and  sold  on,  26. 

land  may  be  delivered  to  creditor,  ib. 

time  and  terms  upon  which  debtor  may  redeem  land,  26. 

when  execution  may  issue  against  body,  27. 

how  debtor  will  be  released,  and  effect  of  discharge,  ib. 
FACTORS, 

act  in  reference  to  liabilities  of,  20. 
FRAUDS, 

variations  fi-om  the  English  statute  of,  19. 

assurances  oon6eming  ability  or  dealings  of  another  must  be  in  writing,  20. 

on  sales  of  goods,  ib. 
IMPRISONMENT  FOR  DEBT.    See  Execution. 

when  debtor  may  be  arrested  upon  mesne  process,  25. 

how  discharged,  ib. 
INTEREST, 

legal  rate  of,  19. 

efiect  of  usury  upon  contract,  i6. 
JUDGMENTS, 

constitute  no  lien  upon  lands,  26.     x 
LIMITATION  OF  ACTIONS, 

upon  specialties,  24. 

upon  simple  contracts,  ib. 
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LIMITATION  OF  ACTIONS.— Cimfmtterf. 

effect  of  fraud  opon  limitatioii,  ih. 

efiect  of  indoraement  or  memonndom  of  payment,  A. 

saving  provifliona  of  the  atatute,  35. 
UMITED  PARTNERSHIPS, 

provifliona  of  act  concerning,  22  to  24. 
MARRIAGE, 

efiect  of,  upon  capacity  of  wife  to  acquire  property,  20. 
SHERIFFS, 

remedy  against,  for  &iling  to  pay  OTcr  money  collected,  26. 


MARYLAND. 

AGENTS, 

how  authority  and  dealings  of,  afiected  by  the  death  of  principal, ' 
ASSIGNMENTS, 

what  instruments  may  be  assigned,  291. 
ATTACHMENT,  FOREIGN, 

when  writ  may  issue,  294. 

for  whose  benefit,  295. 

against  corporations  as  well  as  natural  persons,  t6. 

affidavit  of  creditor,  ib, 

upon  what  property  levied,  ib. 

proceedings  against  garnishee,  ib. 

return  of  writ,  and  proceeding  thereoUt  296. 
BAIL, 

when  it  may  be  demapded,  ih. 

See  Insolvent  Law. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES, 

commercial  law  applicable  to,  290. 

damages  upon  protested  bills,  ib. 
BOOK  ACCOUNTS, 

when  received  as  evidence,  289. 
CONTRACTS, 

what  are  illegal,  291. 
CORPORATIONS. 

provisions  relative  to  manufacturing,  292. 
COURTS, 

organization  of,  297. 
ESTATES  OF  DECEASED  PERSONS, 

fund  for  payment  of  debts,  294. 

order  in  the  payment  of  debts,  ib. 

settlement  of  accounts  by  executor  or  administrator,  ib. 
EXECUTION, 

writs  of,  in  use,  297. 

property  which  may  be  sold  on,  296. 

peiBonalty,  bound  from  delivery  of  writ,  ib. 
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FRA0D8, 

Epglish  itatnleH  concerning,  in  torce  m  Mary  land  *  S9^* 

in  Bales  and  gifts,  of  pefsonnity,  ih.  ^ 

INTEREST, 

legal  rate  of— €  fled  of  usury  on  coninicis.,  251 

protection  to  rights  of  bona  fiJt;  holders,  !i2y3. 

rate  of  discount  in  corporate  iturtimtioas,  fk 
INSOLVENT  LAW, 

proviflione  of,  297  lo  299. 
JUDGMENTS.  -  • 

lien  of  upon  lands,  29 G, 
LIMITATION  OF  ACTIONS, 

uptai  simple  end  specially  contractSj  294. 

saving  proviflions  of  stiitute,  ih. 
LIMITED  PARTNERSHIPS.  293, 
MARRIAGE, 

eifect  of  upon  Imbdity  of  wife's  property  for  btmbftnd'fl  debts,  ih 
FART  OW.^ERS  OF  SHIPt^, 

jwnsdieiion  of  Chancery  m  controvciaiea  between,  iL 
STAMP  ACT, 

pTOTirionaof,  391.  ; 

1 
MASSACFlUSETTa 

ACKNOWLEDGMENT, 

roust  be  in  writing  to  take  ease  out  of  ike  Bialutc  of  iiEmtAtionSi  &4, 

efiect  of,  by  variouii  pei^ujns,  B4j  S^^ 
ASSIGNMENTS.     See  Instthettt  Laws. 
ATTACHMENT  OR  TRl?STEE  PROCESS. 

io  whal  actions  ii  may  lie,  90. 

property  Uabk  lo  be  taken  on,  ih. 

effect  of  Bervice  of  writ,  ib. 

how  rrufltee  may  be  diBchargeJ,  ih. 

how  adverse  claimant  may  assart  hia  right,  91, 

liabilitieg  of  trtiSteeB,  ib. 

what  demands!  not  attachable  upon  this  procc»,  93* 

when  may  debts  be  attachedj  ib. 

other  proviaione,  93,  93. 
ATTACHMENT  ON  MESNE  PROCESS,  93. 
ATTORNEYS, 

liabilitiea  of.  for  faUing  to  pay  0¥er  money  collected,  U$. 
BAIL.  • 

when  it  may  be  required,  94. 
BILLS  OF  EXCH.\NGE  AND  PROMISSORY  NOTES, 

when  days  of  grace  allowed  on,  C3,  M 

eflect  of  gaming  conflidemtion  upon   validity  ot,  64,  W 

provieiions  as  to  notes  payable  on  demand,  ih* 

instnunenlH  importing  coiiaidenitioOj  64- 

dtmages  opon  protested  billSf  65.  9 
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BOOK  ACCOUNTS, 

when  they  may  be  recei?ed  aa  eridenoe,  63. 
CORPORATIONS, 

proviaiona  for  aaita  againat,  72. 
COURTS. 

organization  of,  97. 
ESTATES  OF  DECEASED  PERSONS,     . 

appointment  and  removal  of  representative,  86. 

distribution  of  penonal  estate,  86. 

atle  of  realty  to  aapply  deficiency  of  personal  estate,  88. 

proceedings  where  estate  is  insolvent,  88. 

remedies  for  enforcing  settlement,  88  to  90. 
EXECUTION, 

when  it  may  be  iasaed,  95. 

when  against  body  of  defendant,  95. 

what  property  it  binds,  95. 
FACTORS, 

tict  concerning,  69. 
FRAUDS, 

provisions  of  statute  concerning,  66. 

frauds  in  mortgages,  67. 

frauds  in  sales  of  pereonal  property,  69. 

frauds  in  general,  68. 
INSOLVENCY, 

officer  having  jurisdiction  in  cases  of,  73. 

petition  of  debtor,  appointment  and  duties  of  assignees,  74. 

order  in  the  distribution  of  assets,  75. 

effect  of  aasignment  upon  attachments,  76. 

mode  of  establishing  debts,  ib. 

proceeding  by  creditors  against  a  debtor  as  insolvent,  77,  78. 

proceedings  against  partner  as  insolvent,  78. 

what  essential  to  discharge,  79. 

how  diacharge  invalidated,  80. 
INTEREST, 

legal  rate  of,  effect  of  usury  upon  agreement8,*66. 
JUDGMENTS, 

within  what  time  obtained,  64. 

how  long  after,  attached  property  may  be  held,  95. 
LIMITATION  OF  ACTIONS, 

various  provisions,  82,  83. 

exceptions  and  saving  clauaes,  83. 

effect  of  part  payment,  acknowledgments,  84, 85. 

limitation  of  actions  afainst  executors,  85. 
LIMITED  PARTNERSHIPS, 

provisions  of  act  concerning,  70  to  72. 
MARRIAGE, 

provisions  authorizing  contract  for  separate  maintenance,  81. 
SHERIFFS, 

liablilitiea  of  for  mi8conductj^6. 
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mCHIGAN. 

ACEKOWLEDOMENT. 

efl^ot  of  it|JOJi  BUJtute  of  limiUitioiis,  S49. 
ASSIGNMENTS. 

vfi\id  of  cbopes  in  nouoa.  Ml. 

See  /njw^iiFnl  Laws. 
ATTACHMENTS, 

affidavit  of  creditor  to  obtain  wriu  349. 

property  liable  lo  be  Uiktfi  on,  tA. 

from  what  time  boundj  250 . 

prociiredinga  on  re  mm  of  writ  and  jtidgm^titj  SSO. 
ATTACHMENT  OF  BOATS,  251. 
ATTORNEYS, 

remcdj'  againet  for  niiaconduct,  257 
BAIL, 

wheti  it  may  bo  required,  255. 

ifi  what  casce  warrant  of  arrent  riiay  issue ,  it. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES, 

what  infUrurnent*  or*^  negotiable,  345, 

which  import  confide  nation  j  346. 

whal  flcuone  may  be  brought  ooj  ih. 

at?t!eptancc  of  bill  niuet  be  in  writing,  ib^ 

evidence  of  protest  of,  ih. 

upon  whAt  notefl,  days  of  gmce  allowed,  S45< 

dnmnges  upon  protcHLed  billsj  245,  246. 
COURTS, 

organisation  of,  256. 
ESTATES  OF  DECEASED  PERR0N3. 

iidmintstered  und^r  direction  of  Probate  Conrtit^SS* 

proviaion  for  widow  ntid  (children,  it. 

when  i^al  estate  may  Jj«  sold  for  debts,  ih. 

mode  of  adjusting  ctaims  of  creditors,  S59. 

Within  what  lime  to  be  presented,  t^. 

order  in  payment  of  debts,  260. 

eettlement  by  rcpreicniativc  of  his  accotmtB}  ib, 
EXECUTIONS," 

property  liable  to  he  mU  on,  356,257. 

priority  between  differem,  23 G. 

cases  in  which  ca,  hi,  may  Lssoe,  ih 

mode  of  release  from  impri^iunenl  on»  257. 
FRAUDS, 

vo  rial  ions  from  Engliflh  Btatme  of,  24fi- 

dimit«nce»  aa  to  ability  or  charscter  of  another  must  be  m  wri&ng«  ift. 

in  mortgage  or  wile  of  personal  chatteb,  ib. 
INSOLVENT  LAW, 

two  dsjBes  of  proTTifliona,  25  K 
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INSOLVENT  LAW. ^ConHnued. 

proceedings  in  firat  cla»,  where  debtor  seeks  relief  from  impriscmment,  t6. 

effect  of  discharge,  253. 

proceedings  where  debtor  seeks  discharge  from  the  obligation  of  his  debts,  ib. 

duties  and  liabilities  of  assignees  of  insolvent,  354. 
INTEREST. 

legal  rate  of,  347. 

efiect  of  Qsory  upon  agreements,  ih. 
JUDGMENTS, 

lien  of,  only  attaches  from  levy  of  ezecation,  256. 
LIMITATION  OF  ACTIONS, 

various  provisions,  248. 

saving  claoses,  249. 
LIMITED  PARTNERSHIPS.  248. 
MARRIAGE, 

effect  of,  npon  title  to  wife's  property,  347. 

control  of  wife  over  separate  estate,  ib. 
SHERIFFS, 

remedies  against  for  misconduct,  257. 


MISSISSIPPI. 

ASSIGNMENTS, 

valid,  all  instruments  for  the  payment  of  money,  391. 
ATTACHMENT,  FOREIGN, 

affidavit  of  creditor,  395. 

property  liable  to  be  atuched,  396. 

attachment  for  security,  ih. 

miscellaneous  provisions,  ib. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES, 

damages  upon,  when  protested,  391. 
CONTRACTS, 

construction  of  joint,  391. 
COTTON  RECEIPTS, 

construction  and  negotiability  of,  393. 
COURTS, 

organization  of,  398. 
ESTATES  OF  DECEASED  PERSONS, 

fond  for  payment  of  debts,  394. 

mode  of  procuring  sale  of  real  estate,  ib. 

time  within  which  claims  against,  must  be  presented,  ib. 

mode  of  establishing  claims,  395. 

payment  of  debts,  ib. 
EXECUTIONS.     See  Imprisonment  for  Debt. 

writ  of  fi.  fa.  runs  against  real  and  personal  estate,  but  not  equitable  interest,  397. 

sunmions  of  garnishment  may  issue  on  judgment,  ib. 

right  of  redeeming  real  estate,  sold  upon  execution,  398. 

proceedings  on  deliveiy  bonds,  tb, 

property  exempt  from  execution,  ib. 
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FRAUDS, 

tadatiotw  from  EnglijBli  smtutc  of,  399. 
IMPRISON MENT  FOR  DEBT, 

ttbolieiifd  except  "m  caBcs  of  fraad,  397. 
INTERRST, 

kgn\  rate  of,  and  eflcct  of  QBtiry,  392* 
JUDGMENT, 

lien  of.  397. 
LIMITATION  OF  ACTIONS, 

proviaionB  and  saying  elctywe,  393. 
LIMITED  PARTNERSHIP,  jA. 
MARRIAGE, 

righta  af  married  woixjen,  iLnd  liubiliiks  of  husband,  302. 


MISSOURI. 

ACKNOWLEDGMENTS. 

niuat  be  in  wnting  lo  rtvive  nciioTif  4^0. 

effect  of,  bjr  one  jciint  contractor  upon  rights  of  the  oUier,  42 L 
ASSIGNMENTS. 

of  whnt  inetmnients,  voiidj  416, 

Set'  fumtt^eiit  Debtor. 
ATTACHMENTS!,  FOREIGN. 

in  whax  t^mt's  iiioy  bf  resioned  lo,  42L 

by  what  pcrsu^nf ,  432. 

aSidavit  of  creditor,  And  bond,  ib. 

pmpeny  liable  to  ha  mki.Hj  ih. 

proeecdings  on.  423. 
ATTACHMENT  AGAINST  VESSELS,  433. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

what  instruments  negotiabk,  416. 

wriimg  rifceaafiry,  to  constitut*;  nn  acceptance,  417. 

eflect  of  promise  to  Hccepl,  ih. 

what  inEiniinenta  import  a  conaide ration.  4 Hi. 

damages  upon  protested  bill?,  41^. 
CONTRACTS, 

conflimction  of,  joint,  416. 
CORPORATIONS, 

linbililicH  of  difcctora  of.  in  cjertain  cfl«ea,  419, 
COURTS, 

orfifafiizHtion  of,  424, 
ESTATES  OF  DECEASED  PERSONS, 

fiind  for  payment  of  debts,  424. 

onler  ottserved  in  payment  of  dfbta*  425-  ^ 

rights  of  non-reeidenl  creditors,  where  non-resident  debtor  JeaTes  property  in 
MtsBonrit  495. 

within  what  time.i^lamia  againm  estate  to  be  pro«emited,  iftv 

setlkmcnt  by  ex(5j:utor  ot  administrator  of  uccoantSj  426. 
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EXECUTION, 

from  what  period  bind  property,  433. 

lands  Bfl  well  as  personalty  sold  upon  fi.  fit.,  434. 

proceedings  on  forthcoming  bond,  t6. 

debtors  of  defendant  may  be  garoisheed,  ib. 
FRAUDS, 

variations  from  English  statute  of,  419. 

assarances  as  to  ability  of  another  must  be  in  writing*  to  be  binding,  430. 

provisions  against  frandnlent  conveyances,  419. 
IMPRISONMENT  FOR  DEBT, 

abolished,  433. 
INSOLVENT  DEBTOR, 

efiect  of  assignments  by,  430. 
INTEREST. 

legal  rate  of,  418. 

effect  of  nsory,  419. 
JUDGMENTS, 

extent  and  duration  of  lien  upon  realty,  433. 
LIMITATION  OF  ACTIONS, 

provisions  and  saving  dauses,  430. 
SCROLL, 

effect  of,  416. 


NEW  HAMPSHIRE. 

ASSIGNMENTS  OF  INSOLVENT  DEBTOR. 

when  valid,  38. 
ATTACHMENT  OR  TRUSTEE  PROCESS, 

provisions  as  to,  43  to  45. 
BAIL, 

in  what  cases  may  be  required,  45,  46. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  31. 
CORPORATIONS, 

liability  of  stockholders  and  officers,  35  to  38. 
ESTATES  OF  DECEASED  PERSONS, 

grant  of  administration,  40. 

proceedings  where  estate  is  insolvent,  ib. 

allowance  to  widow,  41. 

remedies  against  executor,  41,  43. 
EXECUTION, 

property  liable  on,  46. 

when  may  issue  against  body  of  defendant,  ib. 
FRAUDS, 

provisions  of  statute  of,  33. 

in  mortgages,  33. 
INTEREST, 

legal  rate  of,  31. 

efiect  of  usury,  33. 


JUDGMENTS. 

time  withiJi  which  may  be  obtained,  46» 
LIMITATION  OF  ACTIONS, 

proviaion^  s>nij  saving  danspa,  39^,  40. 
LIMITED  PARTNERSHIPS. 

net  concerning,  34. 
MARRIAGE, 

mode  of  acquiring  right  to  ieparate  property,  by  wife,  BB,  ' 

ORGANIZATION  OF  COURTS,  47. 
SHERIiFS. 

prtKeedingii  agamat,  46. 

NEW  JERSEY. 

ACKNOWLEDGMENT, 

what  will  prc-veni  the  bar  of  *tlir  fltatotc  of  ttmilatione,  1ST. 
ASSIGNMENTS, 

what  iitstrnmcrits  OBsignnbli?,  I^l. 
ASSIGNMENTS  BY  INSOLVENT  DEBTOR. 

effect  of,  leS- 

mcde  <}f  executing  asfiigument,  ami  diHiributing  e«tale^  1B5,  160. 
ATTACHMENT, 

it)  what  cai*p«  it  rnay  be  ieaucd,  171. 

procccdingi  in,  171  in  173. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES, 

whnt  mtes  negotiflhJe,  161,  169. 

inland  hi  lb  niui^t  be  protested,  l£S. 
CORPORATIONS, 

when  traiufetB  of  property  by,  void.  163. 
COURTS, 

or^nrzaiion  of,  176, 
CREDITOR'S  BILL. 

when  it  may  b**  filed*  174 
ESTATES  OF  DECEASED  PERSONS, 

order  in  ptiymedl  of  debts.  1 67. 

when  and  how  it^]  e^state  niuy  be  aoLd  for  paynaetiL  of  debts,  168. 

mode  of  petding  estate  when  inMtlveot,  169. 

time  within  which  creditors  mtitt  proaectite  clawna,  it.  t 

EXECUTION, 

what  property  may  be  en  Id  ^Jnd^'^t  173. 

when  bound  by  writ.  ih. 

priority  between  di IF* rent,  ik 

when  writ  of  ca.  BQ    miiy  iasne,  174t 
FRAUDS. 

Biatnte  (sf.  162, 
IMPRISONMENT  FOR  DEBT, 

in  what  €m^s  allowed,  170. 
INSOLVENT  LAW, 

proviaions  of,  174,  175. 
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INTEREST, 

legal  rate  of,  163. 

eflect  of  usury  in  agreement,  ib, 
JUDGMENT, 

lien  of,  173. 
LIMITATION  OF  ACTIONS, 

proviflions  as  to,  166. 
LIMITED  PARTNERSHIPS, 

act  concerning,  163  to  165. 
SCRAWL, 

force  of,  161. 


NEW  YORK. 

ACKNOWLEDGMENT, 

most  be  in  writing  to  rerive  canse  of  action,  137. 
ACTIONS, 

process  on  institution  of,  155. 
ARREST. 

in  what  cases  party  may  be  arrested 

on  institution  of  suit,  156. 

in  what  cases  after  judgment,  157. 

proceedings  upon  arrest,  157, 158. 
ASSIGNMENTS  BY  INSOLVENT  DEBTORS, 

proceedings  where  insolvent  and  his  crediton  apply  for  discharge,  149. 

proceedings  on  voluntary  assignment  by  insolvent  debtor,  151, 153. 

proceedings  by  creditors  to  compel  assigtwient  by  insolvent  debtor,  ib. 

general  provisions  applicable  to  assignment  and  attachments,  153. 

rights  and  duties  of  trustees  and  assignees,  154. 
ATTACHMENTS, 

prq>erty  liable  to,  145. 

in  what  cases  may  be  issued,  ib. 

affidavit  of  creditor,  ib. 

publication  of  notice,  and  efiect  thereon  of  aasuranoes  subsequently  executed,  146. 

mode  by  which  other  creditors  may  become  parties  to  the  proceeding,  147. 

proceedings  u^pn  warrant  of  attachment,  ib. 

mode  in  which  validity  of  warrant  may  be  contested,  148. 

when  warrant  will  be  discharged,  ib. 

appointment  and  duties  of  trustees,  ib. 

attachment  of  vessels,  149.  . 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES, 

what  instruments  negotiable,  133. 

acceptance  must  be  in  writing,  133. 

ef&ct  of  promise  to  accept  a  bill  before  drawn,  133. 

damages  upon  protested  bills,  ib. 
COURTS, 

organization  of,  160. 
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ESTATES  OF  DECEASED  PERSONS. 

jnriscUetion  of  surrogates,  140. 

what  constitnte  assets,  141. 

when  real  estate  may  be  sold  for  pajrment  of  debts,  143. 

order  in  payment  of  debts,  t6. 

notice  to  creditors  and  adjastment  of  their  claims,  t6. 

liabilities  of  representative,  143. 

settlement  of  account  of,  ib. 

time  within  which  debts  must  be  paid,  144. 

limitation  of  actions  against  representative,  145. 
EXECUTIONS, 

when  writs  of  may  issue,  158' 

various  kinds  of,  ib. 

proceedings  upon  execution  against  property  of  debtor,  159. 

upon  what  terms,  and  within  what  time,  real  estate  sold  upon  execution  may  be 
redeemed  by  judgment  debtor,  ib. 
FACTORS, 

provisions  of  act  concerning,  135. 
FRAUDS, 

in  conveyances,  mortgages,  sales  of  chattels,  Slc.,  134. 

what  agreements  required  to  be  in  writing,  135. 
IMPRISONMENT  FOR  ^BT.    See  Arrest. 
INSOLVENCY.     See  AasignmenU. 
INTEREST, 

legal  rate  of,  133. 

effect  of  usury,  ib. 
JUDGMENTS, 

various  kinds  of,  158. 
LIMITATION  OF  ACTIONS, 

various  provisions  and  saving  clauses,  137. 
LIMITED  PARTNERSHIPS, 

act  concerning,  137. 
MARRIAGE, 

effect  of  upon  rights  of  wife  and  liabilities  of  husband,  436. 
PARTNERSHIPS, 

general  provisions  as  to,  140. 


NORTH  CAROLINA. 

ASSIGNMENTS, 

instruments  assignable,  328. 
ATTACHMENTS,  FOREIGN, 

when  and  on  what  terms  and  against  what  property,  writ  may  issue,  336l 

proceedings  on,  337. 
ATTACHMENTS,  JUDICIAL.  338. 
BAIL, 

when  it  may  be  required,  ib. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES, 

what  instruments  are  negotiable,  328. 
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BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES— CimttfiiMil. 

liabilities  of  drawera  and  indonera,  399. 

damages  upon  protested  bills,  ih. 
BOOK  ACCOUNTS, 

in  what  cases  evidence,  330. 
COMMON  LAW, 

how  far  in  force,  338. 
CORPORATIONS, 

regulations  as  to  stock  of,  331. 
COURTS, 

organization  of,  340.  ^ 

ESTATES  OF  DECEASED  PERSONS, 

obligations  of  representatiye,  333. 

time  within  which  creditors  must  exhibit  claims,  ib, 

sale  of  real  estate  for  payment  of  debts,  333, 334. 

order  to  be  obsenred  in  sales  of  real  estate,  334. 
EXECUTION, 

fi.  fa.  runs  against  real  as  well  as  personal  estate,  339, 

prooeediDgs  opon^-deliyery  bond,  Sec.,  339,  340. 

proceedings  on  elegit,  339. 

when  writ  of  ca.  sa.  may  issae,  340, 
FRAUDS,  0 

a^pvement  required  to  be  in  writing,  331. 
INSOLVENT  LAW, 

provisions  of,  335. 
INTEREST, 

when  interest  is  doe — legal  rate  of  and  eflbet  of  nsiury  npon  agreement,  331. 
JUDGMENTS. 

lien  of,  339. 
LIMITATION  OF  ACTIONS, 

provisions  as  to,  333. 
PRINCIPAL  AND  SURETY. 

relative  rights  of.  ib. 


OfflO. 

ASSIGNMENT, 

instnunents  which  may  be,  903. 
ATTACHMENT.  FOREIGN, 

when  writ  may  issue  and  proceedings  on.  309. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

what  instruments  negotiable,  rates  as  to.  303. 

damages  upon  protested  bills,  304. 
COURTS. 

organisation  of,  315. 
ESTATE  OF  DECEASED  PERSONS. 

allowance  to  widows  and  children.  307. 

order  in  which  debts  are  to  be  paid,  t(. 
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ESTATE  OF  DECEASED  PERSONS^CbniimMi. 

wbsn  Kiit  mny  be  broaght  agauifit  <*iLecaU>r,  207.  ^ 

bow  claims  agD-inst^  i^tabliBlied,  ih, 

Hpplication  for  sale  of  realty,  it. 

mode  of  sale,  and  distribation  of  proceedfi,  308- 

procecdiagfl  where  tsmte  is  meolyent.  208,209- 
EXECUTION, 

property  which  may  be  taken  on,  Sli. 

priority  between  different  writs,  S14.  i 

procee dinga  on  sale  of  real  and  peisooai  eotatet  914,  3l£. 

S^  Ifr^tfigonmeni  fw  D^M.  M 

FACTORS,  205-  f 

FRAUDS, 

Htalnte  of,  205, 

what  alignments  of  ifitiolvent  debtor  frandulent,  B. 
IMPRISONMENT  FOE  DEBT, 

when  alio  wed  on  mesne  pToceaB,2ll, 

when  debtor  may  be  imprisoned  on  writ  of  ca.  an*,  219. 
INSOLVENT  LAW, 

proviBjona  of,  210. 
INTEREST, 

emtnte  and  decLiiDn*  eonceniing,  204. 
JtrDGMENTS. 

eiteni  and  duration  of  Lien  of,  214,  2 15 
LIMITATION  OF  ACTIONS, 

proTisioni  and  saving  cUuses,  20G» 
LIMITED  PARTNERSHIPS,  205, 
MARRIAGE. 

eflecl  of  npon  righta  of  wife,  ftnd  liabilities  of  bnflband,  I*, 


PENNSYLVANIA, 

ASSIGNMENTS, 

what  instruments  may  be  aemgned,  »nd  how,  177. 

when  frandulenl.SOO. 
ATTACHMENT,  FOREIGNi 

proceedings  in,  16  L 
ATTACHMENTS,  DOMESTIC, 

proceedLngB  in,  182, 
ATTACHMENT  OF  VESSELS,  184, 
BILLS  OF  EXCHANGE  AND  PROMISSORY  H0TE8. 

what  instjnmente  negotiabte,  177. 

damages  upon  protected  bills,  178, 
COURTS, 

organitEation  of,  202. 
ESTATES  OF  DECEASED  PERSONS, 

ftmd  for  payment  of  debts,  187. 

Ikn  of  debia  npon  land,  188. 
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ESTATE  OF  DECEASED  PERSONS— Cbiiltjiii«<<. 

order  of  payment  of  debts,  169. 

marBhaling  asKis,  190. 

remedies  for  creditor,  191. 

pleadings,  judgment  and  when  represenutiTe  is  a  party,  194. 

how  lands  sold,  ib. 

administration  bond,  orphans'  court,  and  notice  to  creditora,  time  for  payment  of 
debts,  settlement  of  accounts,  d&c.,  194. 
EXECUTION, 

property  which  may  be  sold  on,  186. 

for  what  time,  execution  stayed,  ib. 

mode  of  proceeding,  where  real  estate  is  taken  on  execution,  187. 
FACTORS, 

act  concerning,  179. 
IMPRISONMENT  FOR  DEBTS 

when  allowed,  184. 
INSOLVENT  LAWS, 

in  what  cases  applicable,  196.    . 

provisions  where  debtor  in  custody  seeks  relief  under,  196  to  199. 

provisions  on  voluntary  assignments  by  insolvent  debtor,  199  to  202. 
INTEREST, 

legal  rate  of,  and  effect  of  usury,  178. 
JUDGMENTS, 

extent  and  duration  of  their  lien,  186. 
LIMITATION  OF  ACTIONS, 

provisions  as  to  personal,  179. 
LIMITED  PARTNERSHIPS, 

act  concerning,  180, 
MARRIAGE, 

eSect  on  rights  of  wife  to  property,  201. 


RHODE  ISLAND. 

ARREST, 

when  permitted  on  mesne  process,  114. 
ATTACHMENT,  FOREIGN,  112, 113, 
ATTACHMENT,  JUDICIAL,  113. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES, 

actions  upon,  99. 

damages  upon  when  protested,  98. 
COURTS, 

organization  of,  115. 
ESTATES  OF  DECEASED  PERSONS, 

proceedings  in  administration  of,  110,  111. 
EXECUTION, 

rules  as  to  emanation  and  return  of,  114, 115. 
FACTORS, 

aet  concerning,  101  to  104. 


FRAUDS, 

mamtes  ugainsu  100.  ^  ' 

INSOLVENT  LAWS. 

provisions  of,  104  to  107, 
INTEREST, 

legal  rate  of»  effect  of  amiTj,  &c.,  99. 
jqOGMENTi^.  1 14. 
LIMITATION  OF  ACTIONS, 

pTOvisioiTij  and  Bnvinga  of,  lOSj  J  09- 
LIMITED  PARTNEkStUPS. 

Btatmc  set  coficermag,  100,  101. 
MARRL^GE. 

effect  of,  upon  tid^  to  wife's  property,  107. 

llftbiJiiy  of  aume  Jbr  hi?r  debts,  108. 

BOUTH  CAROLINA. 

AGENTS. 

tiow  fur  act»  <if,  invalidated  by  death  of  phnoipal,  B^. 
ASSIGNMENTS. 

of  what  mBtrumentg  valid,  341. 

rights  of  asBignteSt  fit, 
ATTACHMENT,  FOREIGN, 

provifiiong  of  law  concerning,  344»  345. 
BAIL, 

m  what  caeeg  demandabk,  348. 
BILLB  OF  EXCHANGE  AND  PROMISSORY  NOTES, 

accfptance  of,  nmai  be  in  ^iTiting,  341. 

for  what  purijoije  protest  nereasary  on  iidand  biUa  and  pTOmifflOiy  notes,  341 

damages  upon  protested  bills,  ib 
COURTS, 

organization  off  350. 
ESTATES  OF  DECEASED  PERSONS. 

jurisdictiori  of  ordinary.  M7. 

(ifdoT  in  paymf*nl  of  debu^.  it, 

notice  to  creditors  to  preeciit  their  ckmisr.  347- 

aiscta.  348. 
EXECUTIONS, 

writs  in  use.  349. 

fi.  fii   ruri»  ngotns^t  real  aa  well  oj  penoii«l  property*  i^^ 

what  interiirst  may  be  sold  oUtib, 

proceedings  on  ca,  sa.,  3S0.  ' 

FRAUDS. 

proviflionfl  as  to,  342. 
INSOLVENT  LAWS* 

two  classes  of  casea  to  which  the  iame  is  oppHcable,  md  prooeedinp  mtder  etoh^ 
345  to  347.  _ 

INTERESTi  ^^ 

legal  rate  of,  and  cSkci  of  stauiy*  342. 
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JUDGMENTS,  349. 
LIMITATION  OF  ACTIONS, 

penonal,  and  saying  clauses,  344. 
UMITED  PARTNERSHIPS,  343. 
SCRAWL, 

kree  of,  342. 
SHERIFFS, 

remedy  against,  350. 


TENNESSEE. 

ASSIGNMENTS, 

what  instmments  assignable,  399. 
ATTACHMENTS,  FOREIGN, 

proTisions  as  to,  402. 
ATTACHMENTS  IN  CHANCERY, 

proceedings  on,  403. 
ATTACHMENT,  JUDICIAL,  ib. 
BILLS  OF  EXCHANGE  AND  PROliflSSORY  NOTES. 

what  instruments  are  negotiable,  399. 

damages  npon  protested  bills,  400. 
BOOK  ACCOUNTS, 

when  received  as  evidenoe,  399. 
COURTS, 

organization  of,  406. 
ESTATES  OF  DECEASED  PERSONS, 

obligations  of  creditors,  404. 

iond  for  payment  of  debts,  t6. 

order  in  payment  of,  ib, 
EXECUTIONS, 

what  may  be  sold  on,  405. 

proceedings  on,  406. 
FRAUDS, 

statates  in  force  as  to,  401*. 
IMPRISONMENT  FOR  DEBT, 

abolished,  405. 
INTEREST 

legal  rate  of,  when  allowed,  and  efiect  of  vmuj,  400. 
JUDGMENTS, 

lien  of,  ib. 
UMITATION  OF  ACTIONS, 

proTiaiona  and  savings,  401. 
LIMITED  PARTNERSHIPS,  ib. 


TEXAS. 


ASSIGNMENT, 

of  what  instnmients  valid,  483. 
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ATTACHMENTS,  463  # 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

how  far  commercial  principlei  nn  to  dbwed,  458* 
COURTS,  • 

organiiation  of,  463, 
ESTATES  OF  DECEASED  PERSONS, 

jariadiction  of  probate  ctmne,  460. 

what  canst itufc&  assets,  461. 

order  m  paymeni  of  debts,  i^. 

allowiLndf^  lo  widow,  ih. 

seitlenieni  of  acccmnta  by  reprefleniatiTej  462. 
EXECUTIONS. 

pTOpeity  liable  to  be  Bold  onder,  463- 

property  exempt  from,  ib. 

procceditigfl  on  aakof  real  or  peraonal  property,  16. 
FRAUDS, 

statutes  as  to,  4^9. 
niPRISONMENT  FOE  DEBT, 

abciUabedp46Q. 
INTEREST, 

legal  and  conveaiional  rat^  of,  and  eBtfct  of  mory  upon  contmet^  459. 
JUDGMENTS, 

lien  of,  462. 
LIMITATION  OF  ACTIONS,  ; 

pTPVisiona  as  to,  459^  460. 
MARRIAGE, 

effect  upon  wife's  title  to  property,  459. 
SHERIFFS. 

remedy  agajoetj  463, 


VERMONT. 

ACCOUNT, 

procti?ding)i  in  actions  on,  48. 
ACICNOVVLEDGMENT, 

mufflt  be  in  wiriiing  to  prevent  the  bar  of  the  ttatate  of  limitations,  54. 
ASSIGNMENTS, 

what  instruments  assignable,  49. 
ATTACHMENTS,  FOREIGN,  58. 
ATTACHMENTS,  JUDICIAL,  59. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES, 

whoi  hi  lb  and  note^  entitled  to  days  of  graee,  49. 
CORPORATIONS, 

proviaiona  aa  to  liability  of  corporate  iiiatitutiona,  52,  53.  ^ 

COURTS,  * 

organisation  of,  61. 
ESTATES  OF  DECEASED  PERSONS. 

gnmiof  admimstration.  56,  ^ 
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ESTATES  OF  DECEASED  FERROUS.— Continued. 

allowance  to  widow  and  children,  55,  56. 

adjusunent  of  claims  by  commiasionen,  57. 

order  in  payment  of  debts,  ib. 

liabilities  of  representative,  ib. 
EXECUTIONS,  60. 
FRAUDS, 

provisions  of  statute  concerning,  50. 

representations  as  to  character  or  ability  of  another  muat  be  in  writing,  ib. 

frauds  in  mortgages,  ib. 

frauds  in  contracts  and  conveyances,  51. 
IMPRISONMENT  FOR  DEBT, 

when  allowed,  60. 
INTEREST, 

legal  rate  of,>e^ct  of  usury,  49. 
JUDGMENTS, 

when  obtainable,  61. 

how  long  property  attached,  held  under,  59. 
LIMITATION  OF  ACTIONS, 

provisions  as  to  various  personal  actions,  and  saving  clanses,  54,  55. 
LIMITED  PARTNERSHIPS,  51. 
SHERIFFS, 

liabilities  of,  60. 

VIRGINIA. 

ACKNO  WLEDGM  ENTS, 

must  be  in  writing  to  prevent  operation  of  the  statute  of  limitations,  311. 
ACTION, 

kinds  of,  319. 
ASSIGNMENT, 

what  instruments  may  be,  and  efiect  of,  305, 321. 
ATTACHMENTS, 

provisions  for  against  non-residents,  319. 

provisions  for,  against  absconding  debtors,  320. 

the  act  concerning  to  be  strictly  construed,  321. 
BAIL, 

when  it  may  be  required  and  proceeding  on  bail  bond,  325  to  327. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES, 

what  instruments  considered  inland  bills,  305. 

damages  upon  protested  bills,  306. 

class  of  notes  on  the  same  footing  as  foreign  bills,  ib. 
COURTS, 

organization  of,  318. 
ESTATES  OF  DECEASED  PERSONS, 

limitationl  in  reference  to,  315. 

bail,  judgment  and  in  actions  against  executors,  315,  316. 

what  constitute  assets,  316. 

how  fiir  lands  liable  for  debts  of  testator,  316, 317. 

administration  of  assets,  317,  3  ft. 
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EXECUTION, 

writ  of,  323,  324, 325. 

elegit,  execution  in  use  against  land,  323. 

fi.  fa.  runs  against  personalty,  ib. 

proceedings  on,  324. 

ca.  sa.  executed  binds  real  estate,  ib.^ 

mode  of  discharge  by  debtor  from  imprisonment,  325. 
FRAUDS, 

variation  from  English  statute  of,  312. 

assurances  as  to  ability  &c.  of  another  must  be  in  writing  to  be  binding,  313. 

provisions  against  fraudulent  conveyances,  313,  314. 

liabilities  of  peraons  trading  as  "  agent,"  "  fector"  or  "  company,"  and  not  dis- 
closing name  of  principal,  306. 
INTEREST, 

legal  rate  of— effect  of  usury,  ib. 
JUDGMENTS, 

lien  of,  321. 

revivor  of,  324. 

time  within  which  may  be  obtained,  318. 
LIMITATION  OF  AOfTIONS, 

provisions  as  to  actions  upon  simple  contracts,  and  saving  clauses,  309, 310. 

as  to  actions  upon  si)ecialtie8,  311. 
LIMITED  PARTNERSHIPS,  293. 

analysis  of  act  concerning,  307. 


WISCONSIN. 

ASSIGNMENTS  BY  INSOLVENT  DEBTOR, 

invalid  if  preferring  creditors,  268. 

provisions  if  insolvent  law  by  which  debtor  released  from  debts  of  all  crediton  be- 
coming parties  to  his  assignment,  268, 269. 
ATTACHMENT.  FOREIGN, 

when  it  lies,  and  proceedings  on,  270. 
ATTACHMENT  OF  BOATS,  271. 
ATTACHMENT,  JUDICIAL,  ib. 
BAIL, 

when  it  may  be  demanded,  272. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  *- 

what  instruments  negotiable  as  inland  bills,  262. 

rate  of  damages  upon  protested  bills,  ib. 

evidence  of  protest,  ib. 
BOOK  ACCOUNTS, 

when  evidence,  261. 
COURTS, 

organization  of,  274. 
ESTATES  OF  DECEASED  PERSONS, 

fund  for  payment  of  debts,  and  order  of  payment,  ib. 
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EXECUTIONS, 

property  liable  to  be  sold  under,  973. 

amoQiit  of  property  exempt  fit>iii,  ib. 

upon  what  Terms  and  in  what  time,  judgment  debtor  may  redeem  land  sold  upon 
execotion,  ib. 

ca.  Ba.  only  allowed  in  actions  of  trespaip  or  tort,  ib. 
FRAUDS. 

provisions  of  statate  concerning,  363. 
INSOLVENCY.    See  Aisignment,  and  268,  369. 
INTEREST, 

legal  and  conventional  rates  of,  363. 

effect  of  usury  upon  agreements,  ti. 
JUDGMENTS, 

Uen  of,  273. 
LIMITATION  OF  ACTIONS, 

provisions  as  to  personal,  366. 

exceptions  and  saving  clauses,  366, 367. 
LIMITED  PARTNERSHIPS, 

act  concerning,  364. 
MARRIAGE, 

efiect  of  upon  title  to  wife's  property,  366. 


IMPORTANT   NEW    LAW    BOOKS, 
Published  by  D.  Appleton  ^  Company,  200  Broadway^  N.  Y. 

I. 

A  DIGEST 

OF 

t 

THE  DECISIONS  OF  THE  SUPREME  COURT  OF 
THE  UNITED  STATES, 

FROM  ITS  ORGANIZATION  TO  THE  PRESENT  TIME. 
BY  JAME8  P.  HOLCOMBE, 

BDROS  or  "  SWTB'B  MSBCAirnLI  JJLW,"  "  LKADIMO  CAfltS,"  ETC. 

One  vohime,  large  8to,  of  678  pages.    Price  $6. 

"  Tlie  present  Tohime  contains  a  digest  of  ail  the  decisions  of  the  Supreme  Court  of  the 
Uniled  States,  from  its  organization  to  the  present  time  ;  embracing  the  reports  of  Dallas,  Craneh, 
Wbeaton,  Peters,  and  Howard.  The  compiler  has  not  confined  himself,  in  the  preparation  of 
the  work,  to  a  dry  and  meagre  statement  of  the  points  of  law  decided  by  the  ooort  in  the  differ- 
ent eases,  bm  has  sought  to  enhance  its  practical  valae,  by  embodjring  with  the  digest  of  each 
dedaion,  sach  a  portion  of  the  fiicts  of  the  case  and  the  reasoning  of  the  coart,  as  was  necessary 
to  its  complete  elucidation.  As  the  resnlt  of  this  system,  the  work  embraces,  not  only  the  jadg- 
ments  of  the  court,  but  the  great  body  of  the  dicta  of  its  judges,  which,  though  not  absolute 
authority,  command  respect  and  deserve  attention.  These  have  been  given,  in  general,  in  the 
langaage  of  the  court  itself.  To  bring  so  large  an  amount  of  matter  within  the  compass  of  a 
ringle  Tolume,  he  has  been  compelled  to  avoid  all  repetition  of  decisions  which  might  seem 
sqaally  appropriate  to  various  titles ;  hut  that  thii  circumstance  may  occasion  no  inconvenience 
to  the  student,  he  has  prepared  a  copious  index  of  the  entire  contentsof  the  work,  by  a  reference 
to  wiiich  the  various  places  in  which  any  subject  has  been  treated  may  be  discovered  at  a  glance. 
Where,  as  is  often  the  case,  the  same  point  has  been  frequently  settled  by  the  court,  the  different 
CSKS  have  been  grouped  together  in  a  single  reference. 

"  The  volume  is  submitted  to  the  indulgence  of  the  profession,  in  the  hope  that  it  will  diffuse 
a  knowledge  of  the  deeisbna  of  the  court,  and  fiicilitate  their  ezamination." — Preface. 

OPINIONS  OP  THE  WORK. 

J^Vom  Hon,  Levi  Woodbury,  Aseoeiate  Judge  of  the  United  Statee  Supreme  Court. 
"  1  have  taken  much  pleasure  in  examining  the  Digest  of  the  Decisions  of  the  Supreme 
Court  of  the  United  Statea,  by  J.  P.  Holcombe,  Esq.,  which  you  have  been  so  kind  as  to  place 
in  my  hands. 

"  The  arrangement  of  the  matter  seems  to  be  clear.  The  points  in  the  cases  are  justly 
discriminated  ;  and  the  references,  so  far  as  tested,  appear  accurate. 

"  As  a  compact  and  convenient  index  to  near  fifty  volumes  of  reports,  it  must  prove  very 
wefiil  to  the  profession.  '  Respectfully, 

LEVI  WOODBURY." 

Rrom  Hon,  David  B.  Ogden,  of  New-  York, 
«  I  have  received  a  copy  of  Mr.  Holcombe's  Digest  of  Cases  in  the  Supreme  Court  of  the 
United  States.  I  have  been  able  to  give  the  volume  but  a  very  cuisory  examination.  The 
plan  adopted  by  Mr.  Holcombe  in  making  his  Digest  is  an  excellent  one,  and  as  fiir  as  I  have 
ben  able  to  examine  it,  he  has  puisoed  it  with  great  fidelity.  I  feel  no  hesitation  in  saying, 
Ihtt  Id  my  opinion  this  Digest  will  be  found  extremely  useful  by  the  gentlemen  of  the  profession. 

DAVID  B.  OGDEN." 
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HOLCOMBE'S  SUPREME  COURT  DIGEST. 

OPINIONS  OF  THE  WORK. 

From  the  Hon.  S,  B.  Taney,  Chief  Justice  of  the  Supreme  Court  of  the  United  States, 

"  WASHiirGTON,  Jan.  26,  1848. 
"  I  have  fi«qa0Dtly  daring  the  present  Term  tamed  to  Holcombe's  Digest  of  the  Deciaom 
of  the  Sapreme  Coort,  which  yoo  left  with  me  some  weeks  ago,  in  order  that  I  might  be  able 
according  to  your  request,  to  express  an  opinion  of  the  work.  I  have  foand  it  well  and  con- 
veniently arranged,  and  as  far  as  I  have  examined,  accurate  in  its  statements  and  references^ — 
and  1  think  it  is  worthy  of  a  liberal  support  from  the  members  of  the  Bar. 

R.  B.  TANEY.- 

jFVom  George  Wood,  Eoq. 

"  New- York,  Jan.  27, 1848. 
"  I  have  delayed  writing  to  you  in  order  that  I  might,  in  the  midst  of  my  avocations, 
rxamine  Holcombe's  Digest.  I  have  been  much  gratified  with  the  perusal  of  considerable  ports 
of  iu  The  plan  is  a  good  one.  The  Index  is  copious  and  accurate.  It  has  claims  to  merit 
beyond  being  a  mere  Digest.  The  statement  of  facts  and  illustrations  accompanying  the  most 
important  cases  will  be  very  useful,  even  to  those  who  have  opportunity  to  consult  the  Reports 
at  large.  The  Synopsis  will  be  an  important  auxiliary  to  a  more  detailed  examination  of  the 
cases. 

GEORGE  WOOD.- 

From  the  Hon.  Rufue  Choate. 

"Boston,  Feb.  1,1848. 
« I  have  examined  with  some  degree  of  attention,  portions  of  Holcombe's  Digest,  constitut- 
ing together  I  presume  a  fair  specimen  of  the  whole  work ;  if  they  do  so,  I  think  it  an  excellent 
one.     The  points  adjudged  seem  to  be  completely  apprehended,  their  conditions  and  limita- 
tions appreciated,  and  the  results  tersely,  briefly  and  clearly  expressed. 

RUFUS  CHOATE." 

From  Clement  Cox,  Eeq. 

"  Geokgetoww,  D.  C,  Jan.  10, 1848. 

•  *  •  «  »  The  plan  of  a  separate  Digest  of  the  Decisions  of  the  Supreme  Gomt  I 
regard  as  judicious,  since  it  has  enabled  the  author  to  condense  within  the  compass  of  a  con- 
venient volume,  the  expounded  wisdom  of  that  learned  tribunal  from  the  period  of  its  original 
organization.        ••»**«»**«*•» 

**  The  execution  of  the  work  strikes  me  as  being  equally  commendable  with  the  plan.  The 
arrangement  is  methodical,  and  the  statement  of  points  is  clear,  and,  so  far  as  I  have  traced 
correct.  The  value  of  the  work  to  the  practitioner  is  materially  enhanced  by  a  full  compilation 
of  the  orders  and  rules  of  the  Court,  promulged  from  time  to  time  for  its  own  government,  and 
for  regulating  the  practice  in  Equity  and  in  Admiralty  of  the  subordinate  Courts  of  the  United 
States  .;  and  by  a  systematic  table  of  all  the  dedaions  of  the  Court  down  to  the  close  of  its  last 
term. 

**  On  the  whole,  I  promise  myself  much  assistance  from  the  work,  and  do  not  doubt  that  it 
will  be  received  by  the  profession  as  a  very  acceptable  acquisition  to  their  libraries. 

CLEMENT  COX.- 


A  COMPENDIUM  OF  MERCANTILE  LAW. 

BY  ilQHN  WILLIAM  SMITH. 

FROM   THE   THIRD   AND   LAST   ENGLISH   EDITION. 

GREATLY   ENLARGED  BY   THE  ADDITION   OF   NOTES,  AND 
REFERENCES  TO  AMERICAN  AUTHORITIES. 

By  JAS.  p.  HOLCOMBE  aot  WM.  Y.  GHOLSON, 

of  cincinnati. 

One  handsome  Sto  volume.    Price  f^A. 

The  leadmg  American  authorities  on  all  the  subjects  of  the  text  have  been  incorporated  in 
the  references  of  the  original  work,  and  numerous  notes  inserted  throu^rhout  the  volume, 
pointing  out  the  most  important  cases  of  conflict  between  the  Englifh  and  American  Law. 
The  volume  forms  a  brief  but  compiehensive  outline  of  Commercial  Law  in  the  United 
States,  and  supplies  (it  is  hoped)  a  desideratum  which  has  long  been  felt  by  the  Merchant,  as 
well  as  the  Student  and  Lawyer. 
• 

OPINIONS  OF  THE  WORK. 

Extract  of  a  Letter  from  the  Hon.  Ex-Chancellor  Kent. 

"  Nkw-Tork.  Jane  19, 1817. 
**  The  Book  of  Mr.  Smith  on  Mereutfle  Law  I  think  to  be  excellent  nnd  of  hlffh  nathority,  and  I  Ittg  laava  to 
iMommend  it  to  pationace  with  my  stionf  approbation . 

JAMES  KENT." 

Extract  of  a  Letter  from  the  Hon.  WUltam  Kent,  late  Prof,  of  Law  in  Harvard  Univernty. 

**  It  !•  rarely  quite  nnneeemary  to  express  an  opinion  on  this  well  known  work  of  the  remarkable  lawyer,  whon 
/nmatnre  death  has  been  so  sincerely  deploitMl  by  the  profession  in  America,  as  well  as  England. 

**  This  edition  appean  to  me  to  be  the  best  that  has  appeared  amongst  us ;  and  the  Notfs  of  the  Americaa 
editors,  Menrs.  Holoombe  and  Gboison,  are  very  well  done,  and  will  be  found,  by  the  American  student  and 
awyer,  useful  additions  to  the  original  work. 

WILLIAM  KENT." 

Extract  of  a  Letter  from  the  Hon.  Rufus  Choate. 

**  BoBToif,  June  14,  1847. 

'*  I  had  been  somewhat  familiarly  acquainted  with  *  Smith's  Mercantile  Law,'  from  its  tint  appearance  ;  ana 

well  reeolleot  that  once  dting  it  before  Mr.  Ju  sticc  Story,  he  interrupted  by  saying,  *  and  a  very  excellent  work  it 

is.'    This  I  suppose  to  be  quite  the  universal  Judgment  of  the  profession.    I  have  not  been  able  to  examine  the 

additions  of  Messis.  Holoombo  and  Ghohon  minutely,  but  I  have  read  their  notes  on  several  ilUtinct  titles,  and 


**  The  more  autboritatiTe  of  the  American  determinations  are  collected,  and  their  doctrines,  whether  in  coneur- 
rence  with  or  in  dissent  from  the  English  cases,  are  summed  up  with  lomethin;;  liko  the  brevity,  (erieneu,  and  pro- 
OMiun  of  style  of  the  tazt  itsel  f . 

RUFUS  CHOATE." 

Extract  from  the  late  Judge  Story  to  the  Author. 

**  1  consider  yonr  work  among  the  most  valuable  additions  to  Judicial  literature,  which  have  appeared 
for  many  yean.  The  *  Notes'  are  excellent,  and  set  forth  the  leading  prinjptes  of  the  various  cases  in 
the  most  satisfaetory  (brm,  with  an  aocnrary  and  nicety  of  discrimination,  equally  honorable  to  rourself  and  to  onr 
common  profession.  I  know  not,  indeed,  if  any  work  can  be  found  which  more  perfectly  acco  inpiisiifa  the  purpose 
of  the  aoitior." 

New- York  Courier  and  Enquirer. 

"  It  is  hardly  necessary  to  commend  this  work  to  the  notice  of  the  legal  profession.  The  estimation  in  which  it 
■  held  by  the  highest  Judicial  authurities  in  England,  the  judgments  of  Courts  expressed  in  confunnity  with  its 
doctnne*,  and  the  high  commendation  bestowed  upon  it  by  our  own  Justice  Story,  coinmunii.oied  to  the  author 
shortly  after  lU  publication,  are  probably  familiar  to  most  American  lawyers.  It  may,  however,  be  well  to  remind  mer-  • 
cantile  men.  and  indeed  all  persons  engaged  m  busineM  punuirs,  that  thi5  '  Com[)euilium  '  will  nut  only  save  them  timo 
anil  money,  btii  afford  them  the  means  of  judging  precisely  when  tliey  need  Irgal  advi'^.  It  i*  iJtviJed  Into  four 
books.  The  tif«t  treats  of  MercanUle  Persons :  the  second,  of  Mf^rcantii<*  Property ;  the  third,  uf  .Mercantile  Go»- 
tracts;  ihe  fourth,  of  Mercantile  Remedies :  and  under  these  general  divisions  the  work  is  divided  into  chaptoit, 
treating  ftilty  of  every  case  which  can  probably  occur  among  business  men,  and  containing  the  d(>cisions  of  Hw 
k^thest  ronrts  in  England  and  the  United  Sutes.  The  editors  have  greatly  enhanced  the  value  of  the  work  by  a 
running  commenury  upon  the  most  impoiUut  American  decbions,  pointing  out  the  cases  in  winch  tJiem  oxisia  aaj 
eonflict  of  iiuUionty,  and  directing  attention  to  the  new  ease*  which  have  araen  for  adjudication  among  n." 
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HOLCOMBE'S  SUPREME  COURT  LEADING  CASES. 

D.  Appkton  4*  Company  have* recently  published 
A  SELECTION  OF 

LEADING  CASES  UPON  COMMERCIAL  LAW: 

DECIDED  BY  THE  SUPREME  COURT  OF  THE  UNITED  STATES: 
WITH      NOTES      AND      ILLUSTRATIONS, 

BY  JAMES  P.  HOLCOMBE, 

AUTHOR  OF  "  INTKOOUCnON  TO  EQIHTY  JURISPRXTDBIICE/'  EDITOR  OP  "  SMITH'S  mRCAHTILB  LAW,"  ETC. 

One  handsomely  printed  volume  8vo,  of  500  pages.     Price  (4. 

The  objects  and  character  of  this  volume  may  not  be  perfectly  comprehended  from  its  title. 
It  contains  nearly  all  the  cases  decided  by  the  Supreme  Court  of  the  United  States,  npon  the 
most  important  and  interesting  questions  of  mercantile  law.  A  full  report  of  each  case  is  given, 
nccompanied  by  an  elaborate  note  or  essay,  referring  to  the  kindred  English  and  American 
authorities,  and  quoting  so  much  of  the  opinion  and  reasoning  of  other  courts,  as  would  iUos- 
tratp,  devcHope,  and  apply  the  principle  of  the  leading  case.  The  cases  selected,  have  not  been 
confined  to  those  classes  of  snbjects  which  are  chiefly  interesting  tpon  the  seaboard,  and  in  the 
large  commercial  cities ;  but  embrace  the  various  branches  of  mercantile  law,  in  the  most  com> 
prehensive  sense  of  that  term,  and  which  enter  into  every  form  of  contract  that  can  exist  between 
men  ;  as,  for  example.  Agency,  Parmership,  Illegal  Contracts,  Sales,  Fraud,  Payment,  Usury, 
Bills  of  Exchange,  and  Promissory  Notes 

When  the  Publishera  consider  the  distinguished  position  of  the  Court  whose  decisions  are 
reported,  the  magnitude  of  the  particular  causes,  the  eminence  of  the  counsel  engaged  in  their 
discussion,  the  fame  which  has  been  reflected  upon  the  names  of  Marshall,  Washington  and 
Story,  by  the  learning  and  ability  which  are  displayed  in  these  opinions,  and  the  general  desin 
to  harmonize  the  conflicting  decisions  of  the  several  States  upon  mercantile  law,  and  to  give  to 
our  country  a  uniform,  homogeneous,  and  national  system,  they  cannot  but  regard  the  claims 
of  this  volume  upon  the  attention  of  the  profession,  as  imposing. 

From  numerous  testimonials  to  the  value  of  the  work,  and  the  fidelity  and  Uaming  witk 
which  it  has  been  prepared,  they  have  selected  the  following  recommendation  of  Chmnoellor 
Kisrt,  the  highest  living  American  authority  npon  any  question  of  law: 

Extract  of  a  Letter  from  the  Hon.  Ex-Chancellor  Kent. 

*'  Niw-YoRK,  Jnne  19.  I8C7. 
*'  Th«  work  of  Mr.  Holoombe,  on  Loading  Cmok  on  MoeuiUIo  Law,  b  a  learned  and  nsefnl  pnbHoatioa.    Tbe 
mmt  ooUeefed  are  very  important,  and  enoh  ae  I  have  longstndled ;  and  hii  notce  have  added  mnefa  to  their  einol- 
dation  and  valae.    In  ny  opinion,  everv  lawyer  who  meaaa  to  be  a  maMer  of  oommerdal  law,  ibonld  poMi,  ot 
have  a  thorourfa  kaowledfe  of  the  work.*' 

JAMES  KBNT." 

IV. 

A  POPULAR  AND  PRACTICAL  INTRODUCTION 

LAW  STUDIES: 

AND 

.    7b  every  DepartmerU  qfihe  Lei^al  Profession,  Civil,  Criminal,  and  EcdesiastieaL 

WITH   AH  ACCOUirr  OF  THE  STATE   OF   LAW  IN   IRELAND  AND  SCOTLAND,  AND  OCCASIONAL 
ILLUSTRATIONS   FROM   AMERICAN    LAW. 

BY  SAMUEL  WARREN,  F.R.8. 
Second  Edition,  entirely  re-modelled,  re-written,  and  greatly  enlarged,  with  an  An 
One  handsome  8vo  volume,  of  750  pages.     Price  $3  50. 


IMPORTATION   OF   ENGLISH    LAW   BOOKS. 

D.  Appleton  4*  Company,  New-  York, 

Are  prepared  to  execute  (and  respectfully  solicit)  special  orders  for  the  Importation  of  Ersusb 
Law  Books,  by  the  single  volume  or  otherwise.  Having  a  branch  of  their  house  in  London, 
Members  of  the  Legal  Profession  may  with  confidence  rely  upon  their  orders  being  promptly 
executed  on  the  most  favorable  terms. 

OCT  American  Law  Books  supplied  on  the  most  favorable  terms. 
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